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CHAPTER -1 
PERMANENT SETTLEMENT REGULATION 
BENGAL REGULATION I OF 1793. 
Passed by the Governor General in Council on the 1st May, 
as: 
cot oclamation relative to 


rticles of the Pr 
blic demand upon the lands, addressed 
by the Governor General in Council to the cere 
independent talukdars and other actual eee A 

i Provinces of Bengal, 

ing revenue to Government, in the c j 

Ra Orissa, are hereby enacted into a Regulation, which 
is to have force and effect from the 22nd March, 1793, the date 


of the Proclamation. 


1. The following 2 
the limitation of the pu! 


PROCLAMATION 


2. Decennial settlement declared conditionally per- 
manent by original Regulations (Article I) :—In the original 
Regulations for the decennial settlement of the public 
revenues of Bengal, Bihar and Orissa, passed for those 
Provinces, respectively, on the 18th September, 1789, the 25th 
November, 1789 and the 10th February, 1790 it was notified to 
the proprietors of land, with or on behalf of whom a 
settlement might be concluded, that the jama assessed upon 
their lands under those Regulations would be continued after 
the expiration of the ten years, and remain unalterable for 
ever, provided such continuance should meet with the 
approbation of the Honourable Court of Directors for the 
affairs of the East India Company, and not otherwise. 

3. Power to declare jama assessed upon lands under those 
Regulations, fixed for ever (Article II) :—The Marquis 
Cornwallis, Knight of the Most Noble Order of the Garter, 
Governor-General in Council, now notifies to all zamindars, 
independents talukdars and other actual proprietors of land 
paying revenue to Government, in the provinces of Bengal 
Bihar and Orissa, that he has been empowered by the 
Honourable Court of Directors for the affairs of the East India 


Jation 

as peen or may be 

jama w nder the Regulations 
s U 


og, fix ‘ oprietors with whom 
as ds a Particle 11) The 
4, Jama concluded fixes ecordi ngly declares to the 
Co oe ars an other actual 

i ehalf of whom a settlement 
an the Regulations above-mentioned, 
ed under of the settlement no 


term 
f the ent which they have 


mi 
4 =] de in the assess: 
alteration eli pay, but that they and their heirs and 


sone to hold their estates at Such 
be allowe 
Jawful successors W! 
assessment for ever: 
5, Jama hereafter agre! 
held khas, or Jet in farm, fixe 
of some zamindars, independent t 


proprietors of land having been he! 
consequence of their refusing to pay the assessment required 


of them under the Regulation above-mentioned, the Governor 
General in Council now notifies to the zamindars, 
independent talukdars and other actual proprietors of land 
whose lands are held khas, and that they shall be restored to 
the management of their lands, upon their agreeing to the 
payment of the assessment which has been or may be required 
of them in conformity to the Regulations above-mentioned, 
and that no alteration shall afterwards be made in that 
date that they and their heirs and lawful 
pronrom Retin gah to hold their respective estates 
independent talukdars eo ee saa 3 me zammders: 
whose lands have been let in fi actual proprietors of land, 

arm, that they shall not regain 


possession of their land: 
s 5 
for which they have by before the expiration of the period 


yet 
voluntarily consent to en farmed (unless the farmers shall 


ration © 


ed to by proprietors whose lands are 
d for ever (Article IV) :- The lands 
alukdars and other actual 
1d khas or let in farm, in 


» but th; 
at at the expiration of that 
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period, upon their agreeing to the payment of the assessm 
which may be required of them, they shall be reinstated a 
that no alteration shall afterwards be made in ‘that 
assessment, but that they and their heirs and lawful 
successors, shall be allowed to hold their respective estates at 
such assessment for ever. 

6. Jama of lands belonging to Government, but transferred 
to individuals, fixed for ever (Article V) :- In the event of the 
proprietory right in lands that are, or may become, the 
property of Government being transferred to individuals, 
such individuals, and their heirs and lawful successors, shall 
be permitted to hold the lands at the assessment at which they 
may be transferred, for ever. 

7. Assessment in former times liable to variation at 
discretion of Government (Article VI) :— It is well known to 
the zamindars, independent talukdars and other actual 
proprietors of land, as well as to the inhabitants of Bengal, 
Bihar and Orissa, in general, that from the earliest times 
until the present period the public assessment upon the land 
has never been fixed, but that, according to established usage 
and custom, the rulers of these provinces have from time to 
time demanded an increase of assessment from the 
proprietors of land; and that, for the purpose of obtaining this 
increase, not only frequent investigations have been made to 
ascertain the actual produce of their estates, but that it has 
been the practice to deprive them of the management of their 
lands, and either to let them in farm, or to appoint officers on 
the part of Government to collect the assessment immediately 
from the raiyats. 


Motives of Court of Directors for abolishing usage and 


fixing assessment :—The Honourable Court of Directors, 


considering these usages and measures to be detrimental to 
the prosperity of the country, have, with a view to promote the 
future case and happiness of the people authorized the 
foregoing declarations; and the zamindars, independent 


talukdars and other actual proprietors of land, with or gP 
behalf of whom a settleme! be concluded, 


nt has been or may 
are to consider these orders fixing the amount of the 


O 


jon 
ent pegulatio . 
em alteration by any 
here after appoint to 


country: 


s mi 
this 
ates ,—The Governor 


amini t? pected t jetors of land. seetble af 
: e: j smi 
proprietors P rusts that P a the public assess ent 
eral i Counci i upon them bY sin the cultivation of 
General «conferred UP ihemsel¥e will enjoy 


that they 
ajd management and 


will ever be made upon them, or 
i he present oF any future 
public assessment in 


j the 
entation of e estates. 


i t of their respectiv: 
consequence of the impro" vjetors towards dependent 
Conduct te y emeti a age the revenues at the 
amaa ai iit ate or evasion and to conduct 
oe periods W faith and moderation towards their 
eet talukdars and raiyats, are cee e a: ka 
indispensably required from the proprietors of land, a 
strict observance of those duties iS now more than ever 
incumbent upon them in return for the benefits which they 
from the orders now issued. The 


will themselves derive 
Governor-General in Council therefore expects that 


proprietors of land will not only act in this manner 
themselves the strictest adherence to the same principles in 
the persons whom they may appoint to collect the rents from 
them. 
No T for remissions or suspensions :—He further 
expects that, with iati 
Poes i out deviating from this line of conduct, they 
ly discharge the revenue in all 
accordingly notifies to them, th n all seasons. and he 
, that, in future, no claims or 


applications for sug i 
pensions or i 
drought, inundation or oth: Temissions, on account of 
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may be assessed upon their lands under the above-mentioned 
Regulations, a sale of the whole of the lands of the defaulter, 
or such portion of them as may be sufficient to make good the 
arrear, will positively and invariably take place. 


8. To prevent any misconstruction of the foregoing 
articles the Governor-General in Council thinks it necessary 
to make the following declarations to the zamindars, 
independent talukdars and other actual proprietors of land 
(Article VII) :— 

(1) Regulations for protection of raiyats, etc. :—It being the 
duty of the ruling power to protect all classes of people and 
more particularly those who from their situation are most 
helpless, the Governor-General in Council will, whenever he 
may deem it proper enact such Regulations as he may think 
necessary for the protection and welfare of the dependent 
talukdars, raiyats and other cultivators of the soil; and no 
zamindar, independent talukdar or other actual proprietor of 
land shall be entitled on this account to make any objection 
ic the discharge of the fixed assessment which they have 
respectively agreed to pay. 

(2) Right of Government to all internal duties :—The 
Governor-General in Council having, on the 28th July, 1790, 
directed the sair collections to be abolished, a full 
compensation was granted to the proprietors of land for the 
loss of revenue sustained by them in consequence of this 
abolition; and he now declares that, if he should hereafter 
think it proper to re-establish the sair collections or any 
other internal duties, and to appoint officers on the part of 
Government to collect them, no proprietor of Jand will be 
admitted to any participation thereof, or be entitled to make 
any claims for remissions of assessment on that account. 

(3) and to jama on alienated lands :—The Governor- 
General in Council will impose such assessment as he may 
deem equitable on all lands at present alienated and paying 
no public revenue which have been or may be proved to be held 
under illegal or invalid titles. The assessment so imposed will 
belong to Government and no proprietor of land will be 


entitled to any part of it. 


Jation 


e allowances to proprietors ~The 
i ndependent talukdars and Othe, 
ch is declared fixed in the 


is to be considered entirely unconnecteg 
s allowances which have been made 
in the of their jama, for keeping up 
to them in tablishments, and also of the produce of 


lice esl r 
thanas or potic! y may have been permitted to appropriate 


ds which the h 
E purpose, and the Governor-General in Counci 


reserves to himself the option of resuming the whole of part of 
such allowances, or produce of such lands, according as he 
may think proper in consequence of his having exonerated 
the proprietors of land from the charge of keeping the peace 
and appointed officers on the part of Government to 
superintend the police of the country. 

The Governor-General in Council however, declares that 
the allowances or produce of lands which may be resumed will 
be appropriated to no other purpose but that of defraying the 
expense of the police; and that instructions will be sent to the 
Collectors not to add such allowances, or the produce of such 
lands to jama of the proprietors of land, but to collect the 
amount from them separately. 

(5) Estates of disqualified proprietors not liable to sale for 
arrears :—Nothing contained in this proclamation shall be 
i auna the lands of the several descriptions of 

prietors, specified in the first Article of the 


Regulations regarding di j 
15th July, garding disqualified landholders, passed on the 


amindars, 


jama of th of land, whi 


al proprietors 
ticles, 
Jusive of, any 
adjustment 


actu: 
foregoing ar 
with, and exc! 


posed 
lands under the said Regul of the management of their 


It is to be understood, 
the descriptions of dis 
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first Article of the last mentioned Regulations, shall be 
permitted to assume or retain the management of their lands, 
in consequence of the ground of their disqualification, no 
longer existing, or of the Governor-General in Council 
dispensing with, altering or abolishing those Regulations, the 
lands of such proprietors will be held responsible for the 
payment of the fixed jama that has been or may be assessed 
thereon, from the time that the management may devolve 
upon them, in the same manner as the lands or all actual 
proprietors of land who are declared qualified for the 
management of their estates, and also of all actual 
proprietors who are unqualified for such management, by 
natural or other disabilities but do not come within the 
descriptions of disqualified landholders specified in the first 
Article of the Regulations of the 15th July, 1791, are and will 
be held answerable, for any arrears that are or may become 
due from them, on the fixed jama which they, or any person 
on their behalf have engaged or may engage to pay, under the 
above-mentioned Regulations for the decennial settlement. 


9. Proprietors may transfer lands without sanction of 
Government (Article VIM) :—That no doubt may be entertained 
whether proprietors of land are entitled, under the existing 
Regulations, to dispose of their estates without the previous 
sanction of Government, the Governor-General in Council 
notifies to the zamindars, independent talukdars and other 
actual proprietors of land that they are privileged to transfer 
to whomsoever they may think proper, by sale, gift or 
otherwise, their proprietory rights in the whole or any 
portion of their respective estates, without applying to 
Government for its sanction to the transfer and that all such 
transfers will be held valid : Provided that they be 
conformable to the Muhammadan or the Hindu Laws 
(according as the religious persuations of the parties to each 
transaction may render the validity of it determinable by the 
former or the latter Code), and that they be not repugnant to 
any Regulations now in force, which have been passed by the 
British administrations, or to any Regulations that they may 
hereafter enact. 


—2 


tlement Regulation 


g fixed jama on portions of 
sale or transfer and on shares of estate, 
the limitation of the public demand upo, 
ome, and consequently the value (jy, 
f rent obtainable by improvements), g 
any landed property. for the asoan Oe pe a disting; 
engagement has been or may e entered into between 
Government and the proprietor, OT that may be separately 
assessed, although included in one engagement with other 
estates belonging to the same proprietor and which may be 
offered for public or private sale entire, will always bẹ 
ascertainable by a comparison of the amount of the fixeg 
jama assessed upon it (which, agreeable to the foregoing 
declarations, is to remain unalterable for ever, to 
whomsoever the property may be transferred), with the whole 
of its produce allowing for the charges of management. 

But it is also essential that a notification should be made 
of the principles upon which the fixed assessment charged 
upon any such estate will be apportioned on the several 
divisions of it, in the event of the whole of it being transferred 
by public or private sale, or otherwise, in two or more lots, or 
of a portion of it being transferred in one or in two or more 
lots, or of its being joint property and a division of it being 
made amongst the proprietors; otherwise, from the want ofa 
declared rule for estimating the proportion of the fixed jama 
with which the several shares would be chargeable on such 
Heat a ips of each share would be uncertain, and 
aes a Hons arc ol expected to result from fixing the 
aed, upon the lands would be but partially 


Permanent Set! 
10. Rules for apportionin, 
estates in event of 
(Article IX) :—From 
the lands. the net ine 
dependent of increase o 


a Governor-General in Council has accordingly 
T aee following rules for apportioning the fixed 
i se a several cases above-mentioned; but as 
disportionate Knee a a oe 
eae allo: € assessment were the 
iP to tenia su in any of the cases above specified, to be 
Sede etors, he requires that all such transfers of 

ay be made by the private act of the parties 
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themselves be notified to the Collector of the revenue of the 
zila in which the lands may be situated or such other officer 
as Government may in future prescribe, in order that the fixed 
jama assessed upon the whole estate may be apportioned on 
the several shares in the manner hereafter directed, and that 
the names of the proprietors of each share and the jama 
charged thereon may be entered upon the public registers, and 
that separate engagements for the payment of the jama 
assessed upon each share may be executed by the proprietors, 
who will thence forward be considered as actual proprietors of 


land. 

‘And the Governor-General in Council declares that, if the 
parties to such transfers or divisions shall omit to notify 
them to the Collector of the revenue of the zila or such other 
officer as may be hereafter prescribed, for the purpose before 
mentioned the whole of such estate will be held responsible to 
Government for the discharge of the fixed jama assessed upon 
it, in the same manner as if no such transfer or division had 
ever taken place. 

The Governor-General in Council thinks it necessary 
further to notify, in elucidation of the declarations contained 
in this Article (which are conformable to the principles of the 
existing Regulations), that if any zamindar, independent 
talukdar or other actual proprietor of land shall dispose ofa 
portion of his or her lands as a dependent taluk, the jama 
which may be stipulated to be paid by the dependent talukdar 
will not be entered upon the records of Government, nor will 
the transfer exempt such lands from being answerable, in 
common with the remainder of the estate, for the payment of 
the public revenue assessed upon the whole of it, in the event 
of the proprietor, or his or her heirs or successors, falling in 
arrear from any cause whatever, or will it be allowed, in any 
case, to affect the rights or claims of Government, any more 
than if it had never taken place. 

(1) In the event of the whole of the lands of a zamindar, 
independent talukdar or other actual proprietor of land, with 
or on behalf of whom a settlement has been or may be 
concluded under the Regulations above-mentioned being 


ment Regulation 
e: 


permanent set rder of the governor General t 
4 jic sale bY a arrears f eae = in ‘a0 A 
posed t p he aischar ° ol Court of j fixed at ~ 
Council, the decision a each lot shall be 3 an 
consequ assess e proportion to its actug 
more lots: shall b on the whole of the land, 
amount Wn xe assessor actual produce 
roduce ee o the who f their a nee node hat ds 
sald mey shall be ascertaine' or such othe, 


Regulations, F 
eral in Council may 


or purchasers of such 
and lawful successors, 
hich they may be sp 


This produce isting 

rescribed by the exl: ‘ 

ee intone as the a GeT 

hereafter adopt, and the pure’ kai 

lands, and his or her or their a 
shall hold them at the jama a 
purchased, for ever. 

(2) When a portion 
talukdar or other actu: 
of whom a settlement ha 
Regulations before-mentioned, 


of the lands of a zamindar, independent 
al proprietor of land, with or on behalf 
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purchasers of such lands, and his or her or their heirs or 
successors, will be allowed to hold them at the jama at which 
they may be so purchased, for ever : and the remainder of the 
public jama, which will consequently be payable by the 
former proprietor of the whole estate, on account of the 
portion of it that may be left in his or her possession, will 
continue unalterable for ever. 

(3) When a zamindar, independent talukdar or other 
actual proprietor of land, with or on behalf of whom a 
settlement has been or may be concluded, shall transfer the 
whole of his or her estate, in two or more distinct portions, to 
two or more persons, or a portion thereof to one person, or to 
two or more persons in joint property, by private sale, gift or 
otherwise, the assessment upon each distinct portion of such 
estate so transferred shall be fixed at an amount which shall 
bear the same proportion to its actual produce as the 
assessment upon the whole of the estate of the transferring 
proprietor, of which the whole or a portion may be so 
transferred, may bear to the whole of its actual produce. 

This produce shall be ascertained in the mode that is or 
may be prescribed in the existing Regulations, or such other 
Regulations as Government may hereafter adopt, and the 
person or persons to whom such lands may be transferred, 
and his or her or their heirs and lawful successors shall hold 
them at the jama at which they may be so transferred, for 
ever : and where only a portion of such estate shall be 
transferred, the remainder of the public jama which will 
consequently be payable by the former proprietor of the whole 
estates on account of the lands that may remain in his or her 
possession shall be continued unalterable for ever. 

(4) Whenever a division shall be made of lands, the 
settlement of which has been or may be concluded with or on 
behalf of the proprietor or proprietors and that are or may 
become the joint property of two or more persons, the 
assessment upon each share shall be fixed at an amount 
which shall bear the same proportion of its actual produce as 
the fixed jama assessed upon the whole of the estate divided 
may bear to the whole of its actual produce. 
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assessment on account of the lands as Government may deem 
equitable. 

The sum to be received by the purchaser or purchasers 
during the unexpired part of the term of the lease of the 
farmer, and the jama to be paid by such purchaser or 
purchasers after the expiration of the lease, shall be specified 
at the time of the sale, and such purchaser or purchasers, and 
his or her or their heirs and lawful successors, shall be 
allowed to hold the lands at the assessment at which they may 
be so purchased, for ever. 

(2) If a zamindar, independent talukdar or other actual 
proprietor of land, whose lands are or may be held khas or let 
in farm, shall transfer by private sale, gift or otherwise, the 
whole or a portion of his or her lands in one or two or more 
lots, the person or persons to whom the lands may be so 
transferred shall be entitled to receive from Government [if 
the lands are held khas) or from the farmer (if the lands are 
Jet in farm), the malikana to which the former proprietor was 
entitled on account of the land so transferred. 

Persons to whom such lands may be so transferred will 
stand in the same predicament, as the zamindars, 
independent talukdars or other actual proprietors of land 
mentioned in the fourth Article, whose lands are held khas, 
or have been let in farm, in consequence of their refusing to 
pay the assessment required of them under the before- 
mentioned Regulations for the decennial settlement ; and the 
declarations contained in that Article are to be held 
applicable to them. 

(3) In the event of a division being made of lands that are 
or may become the joint property of two or more persons, and 
which are or may be held khas or let in farm, the proprietors 
of the several shares will stand in the same predicament with 
regard to their respective shares, as the zamindars, 
independent talukdars and other actual proprietors of land 
specified in the fourth Article, whose Jands have been let in 
farm or are held khas in consequence of their having refused 
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anent Settlement Regulation :—On the 
12th August, 1765, Shah Alam, the ftar Emperor of Delhi 
made a perpetual grant to the East Indian Company of the 
Dewani (revenue administration) of Bengal, Behar and Orissa, 


As a result of the grant of the Dewani, it was necessary fop 
the Company's Servants to undertake the administration of 
land revenue. But they were placed in great difficulty ang 
embarrassment. They came to this country solely in the 
pursuit of trade and were wholly ignorant of the conditions of 
land holding in Bengal. They were altogether lacking in any 
experience of revenue administration. Moreover there was no 
system of written rules and plain principles in the country, by 
which they could learn the revenue administration by careful 
application. Those upon whom they relied for information 
were prompted by self-interest. 

At first they made no change in the existing system and 
the revenue administration was left in the hands of the 
S eae It was carried on in the name of the 
isara a a 9, the Company appointed Supervisors to 
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the House of Commons and it attracted the notice of Home 
Authorities. Consequently in 1784, Pitt's India Act was passed 
which ordered an enquiry into the complaints of the 
disposessed zamindars and directed the Company to enquire 
into the conditions of land holders and for the establishment 
of permanent rules for the collection of revenue based on local 
laws and usages of the country. In pursuance of the provisions 
of the Act, the Court of Directors suggested that an 
experimental settlement of land should be made and if such a 
settlement proved successful, it would be made permanent. 


To carry these directions into effect. Lord Cornwallis 
came as Governor-General in 1786 and started vigorous and 
prolonged enquiries as to the past and present conditions of 
land tenures and land revenue in Bengal. These enquiries 
resulted in the declaration of the decennial Settlement of 
1790-91. The rules of this settlement were incorporated with 
modifications and amendments in Regulation VIII of 1793. On 
the proposal of Lord Cornwallis and on the approval of the 
Court of Directors the Decennial Settlement was made 
permanent by the proclamation of the 22nd March, 1793. The 
Article of the proclamation were enacted into Regulation 1 of 
1793, which came into force from the 22nd March, 1793, the 
date of the proclamation. 


3. The position of zamindars before Permanent 
Settlement :—The position and rights of the Bengal zamindars 
at the commencement of the British rule were anomalous and 
incapable of exact definition. Many of the zamindars were 
entrusted with rights and charged with duties, which belonged 
to Government. They had authority to collect from the raiyats 
a certain portion of the produce of the lands. They imposed 
taxes and levied tolls and they increased their income by fees 
and exactions. On the other hand they were bound to 
maintain peace and order and administer justice within their 
zamindaries. For the purpose they had to keep up Courts of 
Civil and Criminal Justice, to employ Kazis, Kanungos and 
Thanadars or a police force. As against the raiyats and other 


t Regulation 
nent Settlemen 

16 Perma) i SEA 

heir territories, many dean 


A itants within t : i Gov 
renee almost real authority. As against the ernmeny, 
exer 


dministrators. 
sa he erates were granted to them from year to year 


: r never formally declared to 4, 
ia aa om ei allowed to transfer such right 
sae en not raise money upon the credit of iste tenure, 
without the previous sanction of Government. The publi 
demand upon each estate was liable to annual or frequen; 
variation at the discretion of Government. The revenue wag 
fixed upon an estimate, by public officers, of the aggregate o 
rent payable by the raiyats or tenants for each bigha of lanq 
in cultivation. After deducting the expenses of cultivation, 
ten-elevenths were usually considered as the right of the 
public and the remainder was the share of the land-lorg, 
Refusal to pay the sum required of him was followed by his 
removal from the management of his lands and the public 
dues were either let in farm or collected by an officer of 
Government. The hereditary land-holder had little 
inducement to improve his estate as the extension of 
productive cultivation meant a heavier assessment of revenue 
and the possession of the property was uncertain. The 
moneyed men had no encouragement to embark their Capital 
in the purchase of improvement of land, whilst not only the 
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Before the advent of the British rule there were two 
distinct classes of zamindars in Bengal differing in origin as 
well as in status. The first class of zamindars were territorial 
chiefs and were land-owners in the true sense of the term, 
while a more numerous class consisted of farmers and 
revenue-collectors who had usurped the status of land holders 
under false pretences. 

The framers of the Permanent Settlement had to deal with 
a heterogeneous body of zamindars differing in historical 
origin and actual status. The Permanent Settlement made a 
uniform status for all zamindars. 


*4. Position of zamindars after Permanent Settlement :— 
A zamindari, since the Permanent Settlement, is an absolute 
right of proprietorship in the soil subject to the payment of a 
fixed amount of revenue to the Government. If this revenue 
falls into arrear, the estate may be put up to auction and sold 
to the highest bidder. The purchaser acquires the estate free of 
all incumbrances created since the time of Permanent 
Settlement and obtians a statutory title. A zamindari is 
heritable according to the law of succession by which the 
proprietor is governed. It is assignable in whole or in part. It 
may be mortgaged. The zamindar can grant leases either for a 
term or in perpetuity. He is entitled to rent for all lands lying 
within the limits of his zamindari and the right of mining. 
fishing and other incorporeal rights are included in his 
proprietorship (Field). 


The zamindars acquired the following rights under the 
Permanent Settlement :— 


(1) They were made the hereditory proprietors of the soil, 
subject to the payment of a fixed amount of revenue to the 
Government. 


(2) They were protected from periodical enhancement of 
the assessment as the land-revenue was fixed in perpetuity. 

(3) Their interest in their estates being heritable and 
transferable, they were free to alienate the whole or part of 
their estates by gift, sale or any other legal process provided 
such transfer be not repugnant to any existing law. 
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*5. Duties of proprietors under the Permanent Settlement 
(Sec.7, Art.6) :—(1) They are to discharge the revenues at the 
stipulated periods without delay or evasion. (2) They are to 
conduct themselves with good faith and moderation towards 
their dependent talukdars and raiyats. (3) They should exert 
themselves in the improvement of their estates. 

*6. Rights reserved by Government under the Permanent 
Settlement. (Sec. 8, Art.7) :—Government reserved to itself the 
right— (1) to enact regulations for the protection and welfare 
of the dependent talukdars, raiyats and other cultivators of 
the soil; (2) to re-establish the sayar collections or any other 
internal duties and to appoint officers to collect them; (3) to 
impose assessment on all revenue-free lands held under 
mo invalid titles. and (4) to resume police-allowances 

or money received by proprietors. 
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section 8(2) of Regulation 1 of 1793, directed the sayar 


collections to be abolished, 


*8. Ghatwali tenure :—(Ghat means "a mountain-pass” and 
Ghatwal means a person in charge of a Mountain-p 
Ghatwali Tenures-are grants of land situated on the edge of the 
hilly country, and held on condition of guarding the ghats or 
passes. They were created by the Mahomedan Government in 
early times as a means of providing a police and military 
force to watch and guard the mountain-passes from the 
invasions of the lawless tribes who inhabited the hill 
districts. Large grants of land were made in those days by the 
Government to persons of high ranks at a low rent or at no 
rent at all, upon condition that they should provide and 
maintain a sufficient military force to protect the in- 
habitants of the plains from those lawless incursions. The 
grantees on their part sub-divided the lands to other tenants, 
each of whom, besides paying generally a small rent, held 
their lands in consideration of these military services and 
provided, each according to the extent of his holding, a 
specified number of armed men to fulfil the requirements of 
the Government. 


ass), 


In a suit for resumption of Ghatwali tenure in Raja 
Lilanand Sing V. The Government of Bengal (6 M.I.A. 101) it 
has been held that the Ghatwali lands begin included in the 
settlement and covered by the jama assessed therein, are not 
liable to resumption by Government for assessment under the 
provisions relating to Thanas or police establishments under 
Sec. 8, Art. 7, Cl. 4 of the Permanent Settlement Regulation. 
This Section reserved the power of the Government to resume 
Thanadari lands and not Ghatwali lands which are included 
in the settlement and covered by the assessment. The 
Permanent Settlement Regulation refers to lands which the 
Government permitted the zamindars to hold free from 
revenue or at reduced revenue for the purpose of keeping up 
police establishments. It did not refer to lands which = 
zamindars had permitted other persons to hold free shee fae 
or at a reduced rent. The Ghatwali lands fell within bie 3 pa 
class and they were held by a tenure created long befo: 
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*9, Malikana—(from malik "an owner", "a proprietor") 
means an allowance for proprietary right generally not lesg 
than five and not more than 10 per cent on the net collections 
of the estate. When a proprietor is removed from the 
management of his estate on account of his refusal to accept 
the term of settlement offered to him, he is allowed malikana 
and his estate is held khas. Estates held khas are sometimes 
let out in farm or ijara. Such estates are known as khas 
mahals or estates held by Government standing in the place of 
a proprietor. 

The rules making the Decennial Settlement permanent 
directed that the proprietors who might finally refuse to enter 
into engagements for the amount of revenue required of them, 
should be allowed malikana-in consideration of their 
proprietary rights at the rate of 10 per cent on the revenue, if 
the lands were let in farm. The amount of the malikana was 
payable by the farmer to the proprietor in addition to the 
oae ea i es as revenue in instalments 
ie aceon hen i ments of Government revenue. The 
seein a realise the malikana in the same way as 
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*10. Effect of Permanent Settlement, (a) on the state :— (1) 
The state had a customary right as proprietor of taking a 
specific share in the gross produce of the land. By the 
Permanent Settlement the state made over this proprietary 
right, as against the cultivators, to the zamindar, for a fixed 
contract sum, reserving its sovereign right of protecting the 
cultivators of the soil against oppression. 


(2) The Permanent Settlement has caused a heavy and 
unwarrantable sacrifice or future revenue to Government. But 
Mr. S. C. Mitter observes that under the Permanent 
Settlement there has been a considerable loss of revenue to 
the Government. That may be true as regards the present 
circumstances; but it must be remembered that at the time of 
the passing of the Regulations the Government urgently 
required the fixed land revenue which could be realised 
without any difficulty. Such a measure was imperatively 
necessary for the Government at that time. The policy of Lord 
Cornwallis in fixing for ever the land-tax payable to 
Government was a matter of necessity. The necessities of 
paying the great military and civil establishments of the 
Company and the dividends to the proprietors required 
punctual realisation of the land-tax and the amount needed 
was large. To avoid the fluctuation and ensure punctual 
realisation, some means were absolutely necessary to be 
adopted and the Government adopted not only the best, but as 
the event showed, the most successful one. The East India 
Company would have been reduced to bankruptcy, if they had 
not adopted the principle of permanent settlement. Taking all 
things into considerations the state has not suffered, in fact 
the ancient Rajas and the cultivators have suffered. 

(3) The permanent settlement has avoided all the costs and 
evils of temporary periodical settlement and has expedited 
and assured the punctual realisation of revenue. 

(b) on the zamindars :— (1) The permanent settlement is 
the Magna charta of the landed aristocracy of Bengal and 
Behar. It was beneficial to the zamindars as they were made 
the heredicary proprietors of the soil, subject to the payment 
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of proportion of the assets of the estate and required most 
attentive and active management to enable the land-holder to 
discharge his instalments with punctuality. But the za- 
mindars were incapable of such management. 


(5) The power of alienation conferred by the permanent 
settlement on the zamindars turned out to be another cause of 
their ruin. The easy going zamindars made so liberal a use of 
their power of alienation that very few of the ancient houses 
survived the commotion. In addition to this, the Code of 1793 
gave the creditors and mortgagees unprecedented facilities for 
recovering their debts from the estates and considerably 
helped the ruin of many zamindars. 

(6) The permanent settlement gave an enormous impetus 
to sub-infeudation of land. The revenue being fixed in 
Government was released from labour and risk 
detailed mofussil settlement and the zamindars 
o follow the example set before them and 
immediately began to dispose of their zamindaries in a 
similar manner. Permanent under tenures, known as Patni 
tenures, were created in large numbers nad extensive tracts 
were let out on long terms. Inferior holders of tenure would 
follow the same practice till tenure within tenure became the 
order of the day. They were formally legalised in Regulation 
vill of 1819 and means were afforded to the zamindar for 
recovering arrears of rent from his Patnidar almost 
indentical with those by which the demands of Government 
were enforced against himself. A small portion of the 
permanenily settled area yemained in the direct possession of 


the zamindar. 
(c) on the Talukdars :—The independent Talukdars or 


those who paid revenue direct to the state were recognised as 
the land and were declared to have 


the actual proprietors of 
the same rights and privileges as the zamindars. But the 
dependent talukdars who used to pay revenue through a 
zamindar were reduced to the position of tenants. 
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| +11. Defects of permanent settlement :—In addition to the 
defects mentioned above, the following may be mentioned as 


the defects of the permanent settlement :- 
(1) Want of proper safe-guards for subordinate interest. 
| The chief defect of the petmanent settlement lay in the 
absence of any active provision for safe-guarding the 
subordinate interests. The rights of the tenants under the 
- zamindars were not protected by the Permanent Settlement 
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and commercial eminence attained by the merchant princes 
of the Bombay Presidency which is not under the Permanent 
Settlement are in striking contrast with the comparatively 
slender resources of the Bengal landowners. 


(4) It was believed that the proprietors of land sensible of 
the benefits conferred upon them by the public assessment 
being fixed for ever would exert themselves in cultivation of 
their land under the certainty that they would enjoy 
exclusively the fruits of their own good management and 
industry. But they scarcely attempted to follow the policy of 
investing money on the soil with the object of increasing its 
productivity. On the other hand, they became addicted to all 
sorts of vicious luxuries and shifted their residence from the 
villages to the metropolis. The villages have become like 
stagnant pools where the ignorant multitude are living in the 
mud of superstition, while life in the metropolis has been 
vitiated by the evils of the Jand-lords. 
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The extensive failure or destruction of the crops that oc- 
casionally arises from drought or inundation is in 
consequence invariably followed by famine, the ravages of 
which are felt chiefly by the cultivators of the soil and the 
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The property 
declared to be vested in the landholders, nor were they 


allowed to transfer such rights as they did possess, or raise 
money upon the credit of their tenures, without the previous 
sanction of Government. With respect to the public demand 
upon each estate, it was liable to annual or frequent variation 
at the discretion of Government. The amount of it was fixed 
upon an estimate formed by the public officers of the aggregate 
of the rents payable by the raiyats or tenants for each bigha of 
land in cultivation, of which after deducting the expenses of 
collection, ten-elevenths were usually considered as they 
right of the public and the remainder the share of the 
landholder. 

Refusal to pay the sum required of him was followed by his 
removal from the management of his lands, and the public 
dues were either let in farm or collected by an officer of 
Government, and the above-mentioned share of the 
landholder, or such sum as special custom or the orders of 
Government might have fixed, was paid to him by the farmer 
or from the public treasury. 

When the extension of cultivation was productive only of a 
heavier assessment, and even the possession of the property 
was uncertain, the hereditary landholder had little 
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the Governor-General in Council in the privileges which have 
been conferred upon them as secure, whilst the Revenue- 
Officers are vested with these Judicial powers. 

Exclusive of the objections arising to these Courts from 
their irregular, summary, and often exparte proceedings, and 
from the collectors being obliged to suspend the exercise of 
their judicial functions whenever they interfere with their 
financial duties, it is obvious that, if the Regulations for 
assessing and collecting the public revenue are infringed, the 
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All financial claims of the ublic when di 
Regulations, must be subjected to the a 
Judicature Superintended by Judge who, from their Official 
Situations and the nature of their trusts, shall not only be 
wholly uninterested in the result of their decisions, but bound 
to decide impartially between the public and the proprietors 
of land, and also between the latter and their tenants. 

The Collectors of the Revenue must not only be divested of 
the power of deciding upon their own acts, but rendered 
amenable for them to the Courts of Judicature, and collect the 
public dues subject to a personal prosecution for every 
exaction exceeding the amount which they are authorized to 
demand on behalf of the public, and for every deviation from 
the Regulations prescribed for the collection of it. No power 
will then exist in the country by which the rights vested in the 
landholders by the Regulations can be infringed or the value 
of landed property affected. Land must, in consequence, 
become the most desirable of all property, and the industry of 
the people will be directed to those improvements in 
agriculture which are as essential to their own welfare as to 
the prosperity of the State. (Preamble). 


*2. Object and Reasons of the Permanent Settlement :—The 
main reason for the institution of the permanent settlement 
was to safeguard the interests of the zamindars who would 
then be in a position to improve the productivity of their 
lands. The East India Company found that the vast majority 
of the people in Bengal depended on agriculture for their 
subsistence and had thus to suffer untold hardship from 
periodical famines or inundations. The zamindars had no 
proprietary rights in the lands in their possession and were 
content to realise from the tenants the full amount of the rent 
in order to remit to the Government the required revenue. The 
revenue was constantly raised in the case of lands ee 
productivity was improved, for the Government had to see 
good the loss in revenue arising of the failure of crops z en 
stricken by famine, flood or pestilence. Paper ta lable 
evinced that adequate supplies of grain are ae ae bee 
from abroad in seasons of scarcity, the C 
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(2) the revenue payable to Government from each estate has 


been fixed for ever. 

In addition to the reasons given above, the following may 
be considered as leading to the conclusion of the permanent 
settlement :- 


(1) To put the revenue-paying agency on a definite footing 
and expedite and assure the payment of the revenue. "The 
policy of Lord Cornwallis in fixing for ever the land-tax 
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was considered to be the great remedy for the evils consequent 


thereto. 


(3) Under the English system of land- 
holder is the absolute owner of his land. The system is the 
pride of the English people and is said to be the mother of 
many blessings enjoyed by the tenantry in England. It was 
expected that by conferring on zamindars the same status as 
was enjoyed by the English land-lords, the benefits enjoyed by 
the tenants in England would be secured for the people of 
Bengal. 


(4) The Government had also in view the creation of a con- 
tended middle class. Among this class were men of 
intelligence, public spirit and social influence and it was 
expected that when such men acquired property and found 
themselves in prosperous conditions, they were sure to be 
well-affected towards Government. 

(5) There possibly was present in the mind of Lord 
Cornwallis a further latent hope that the zamindars, when 
they would grow rich, would patronize foreign luxuries and 
live up to a standard of comfort, thus enriching the custom 
house and the treasury by the duty and indirect tax which they 
would pay (Guha's Land system, pp. 91-92). 

3. Object of Reg. II of 1793 :— The P. S. was concluded to 
give security to the land-holders in the enjoyment of their 
lands and for the improvement of agriculture. But the benefit 
cannot be derived as long as the questions between 
government and land-holders respecting the assessment and 
collection of revenue and the claims between landlords and 
tenants are decided in the Mal Adalat or revenue court of 
which the collectors of revenue were the presiding Judge. The 
objections were that the proceedings of these courts were 
irregular, summary and often exparte. It was therefore 
resolved to deprive the revenue officers of their judicial 
powers. Regulation II of 1793 abolished the Mal Adalat and 
transferred the trial of suits to the Dewani Adalat or civil 
court which will decide impartially between the public ie 

the proprietors of land and also between the latter and their 
tenants. 
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(5) Others rendered incapable of managing their lands by 
natural defects or infirmities of whatever nature. (Sec. 20) 

If the disqualified proprietors, referred to above, are the 
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joo But if these disqualified proprietors are not 

es the sole owners of their estates, but are only 


partners in the estates hel i 
reer d by them, with others who are not 


may Joli with thelr pares Prietors or their guardians 
their estates and el Partners engage for the settlement of 
thet: ect a joint mana f 

estates (Sec, 20), ser for the management of 


incl 


concluded with ich instance ay the arrears due 
th A S no 

to be let in farm se pulling Proprietors, bar net is to be 

» Dut their lands are 


the discretion ofthe Ci as, for a pi 


as 
ec. 22), riod of three years, at 


Decennial Settlement Regulation 33 


2. Taluk :—The word taluk is derived from the Arabic word 
‘alak' which signifies to hang from, ‘to depend upon’ and 
means a dependence. Taluks are of two kinds; viz., (a) 
Independent taluk, and (b) Dependent taluk. 

(a) Independent or Huzuri taluks which pay revenue direct 
to Huzur or Government :— hese are also called Khariza taluks 
ie. taluks outside the zamindari estate and control. They 
constitute estates or proprietory interests analogous to those 
of the zamindars under the permanent settlement. This class 
comprises those that paid revenue direct to Government 
before the permanent settlement or that were separated from 
the zamindaries to which they appertained. Talukdars of this 
description differ but little from zamindaries, except in the 
limited extent of territorial jurisdiction. 

(b) Dependent or Mazkuri or Shikami or Shamilat taluks 
which pay revenue through a zamindar or other actual 
proprietor of estate. These taluks are tenures and not estates 
within the meaning of the B. T. Act and do not constitute any 
proprietary interest as contemplated by the Settlement 
Regulations. 

In Bengal, taluk was subordinate to the zamindari. The 
larger taluks were huzuri, i.e. they were immediately under 
the Government to which they paid their revenue direct; while 
the smaller ones were mazkuri, but when the revenue came to 
be collected through the zamindars, the smaller talukdars 
were directed to pay their revenue through this channel in 
order to avoid inconvenience of a multiplicity of small 
payments into the Khalsa or treasury of the state. 


Government recognised the independent talukdars as 
actual proprietors of land and they were allowed to enter into 
direct engagements at fixed sum of revenue payable in 
perpetuity into the Collector's treasury. These taluks have the 
same incidents as the zamindaries and the talukdars have the 
same rights and obligations in relation to the estate as the 
zamindars. Regulation VIII of 1793 laid down distinct rules 
for the guidance of Collectors for separate settlement with 
independent talukdars. A large number of taluks was thus 


egulation 

pefore the year 1802, 
ee created in this way, 

an to be separate 

separate! 2, no neW inde ve been © : n P a úpon mal 
tual proprietors of 

ture immediately 
in districts wherefrom the 
would be attendeq 
ahsildars, or 
ceive the revenue of 


other ac! 


are to P2 t 
estates: THY © treasury except | 
e Collector S r causes this mode ; 

juks, oF O' g in which case 


ol 
jderable in ointed to re 


:—The followiong became 
ar and Orissa :— 

f the D. S. paid their 
tual proprietor and 


(1) Talukdars, who, at the time 0! 
hould be so 


venue through & zamindar or other ac I 
ae title es contained a stipulation that it s. 
paid. 

(2) Talukdars, holding under grants from zamindars or 
other actual proprietors which grants did not expressly 
transfer the property in the soil, but only entitled the 
talukdars to possession so long as they paid the rent reserved 


and performed the other conditions of the grant. 
oe talukdars holding on leases made in 
perpe y to the grantee and heirs in consideration of 
iira eg the jungal and bringing the land into a state of 
exempt from revenue for a certain time and 


alterwards holdin a lixed amoi ol revenue, 
ft ds hold at a fixed t of nue, with the 
: amount 


ae l 
engal, Behar and i long were the 
chased their | Ssa :— 


a 
m by gift Eal private or at 
Ne zamindar or 


Decennial Settlement Regulation 35 


rietor of land to whom they used to pay the 
revenues assessed upon their taluks or from his ancestors, 
subject to the payment of the established dues of Government 
and who received deeds of sale or gift of such land from the 
zgamindar or Sanads from the Khalsa, making over to them 


his proprietary rights therein. 


(2) Talukdars, whose ta 
other actual proprietor of 1 
or his ancestors, SU 


other actual prop 


luks were formed before the 
zamindar or and to whom they 
paid their revenue, cceeded to the 


zamindari. 
(3) T: alukdars, the lands comprised in whose taluks were 


never the property of the zamindar or other actual proprietor 
of the soil to whom they paid their revenue Or his ancestors. 
(4) Talukdars who succeeded to taluks of the nature of 
those described in the above clauses by right of purchase, gift 
or inheritance, from the former proprietor of taluks. 
(5) Malguzari aima tenures held at a fixed quit revenue, 


under grants of the Mahomedan Government previous to the 
to the Dewani or which were granted by 


proprietors of estates for a consideration received by them, 
were separated from the proprietors to whom they used to pay 
their revenue and considered as independent taluks. But 
malguzari aima tenures which were bona fide granted for the 
purpose of bringing waste lands into cultivation were 
considered as dependent taluks falling within the category of 
Jangalbari Taluks. 

*5, Rules of Assessment. 


Company's accession 


(a) Allowances of Kazis and 


Kanungos, and public pensions, to be added to the Jama :— The 
allowances of the Kazis and Kanungos heretofore paid by the 
landholders, as well as any public pensions hitherto paid 
through the land-lords are to be added to the amount of the 
jama. These will be in future paid by the Collector of the 
district of the part of Government (Sec. 34). 

(b) Assessment to be fixed exclusive of 
:—The assessment is to be fixed exclusive 
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wn of Calcutta and also the 
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36 
collections, made in the 
within the limits of the S 
collections confirmed to t 
ganges, bazars and hats by the Governor- 
(Sec. 35). 

(c) Lakhiraj lands to be excluded from assessment :—The 
assessment is also to be fixed exclusive and independent of all 
existing lakhiraj lands, whether exempted from the Khiraj or 
public revenue with or without due authority (Sec. 36). 


(d) Malikana lands and Nankar etc. not to be excluded 
from assessment :—The above exception, however, is not 
meant to include the malikana lands in Behar or the nankar, 
khamar, nij-jote and other private lands of the zamindars 
and independent talukdars or other actual proprietors of land 
in Bengal and Midnapur, regarding which the following rules 
have been prescribed. (Sec. 37). 

(e) Malikana lands in Behar to be re-annexed :—Where the 
zamindars or other actual proprietors of land in Behar have 
resigned or have been deprived of, the management of their 
lands, retaining possession of a title as malikana, the latter is 
to be re-annexed, and the zamindars or other actual 
proprietors are to be required to engage for the whole of their 
estates, including the malikana lands : unless such lands be 
held as malikana under grants made or confirmed by 
Governor-General in Council or the Supreme authority of the 
country for the time being and have been sold or mortgaged, 
and given in possession to the mortgagee in which case they 
are to be exempted from this rule. Grants of malikana lands 
e Near cl Als Supreme authority of the 
8th of August, 1788. If the € lee ee 

rae Á k ollectors, however, should be of 
Opinion that any material injury will be d 
individual by the executi ene Conany 
Gans y execution of these orders, they are to report 
circumstances to the Board of Revenue. (Sec. 38). 
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rivate Jands appropriated by the zamindars, independent 
Pluk dars and other actual proprietors of land in Bengal and 
Orissa to the subsistence of themselves and their families, 
shall be also annexed to the malguzari lands and the ten years 
an fixed upon the whole under the following modification 
Jat that such proprietors as may decline to engage for their 
Jands be allowed the option of retaining possession of their 

rivate lands above specified, upon the terms on which they 
EAA hitherto possessed them, provided they shall prove, to 
the satisfaction of the Board of Revenue, that they held them 
under a similar tenure previous to the 12th August, 1765, the 
date of the grant of the Dewani to the Company, and have 
hitherto been permitted to keep possession of them, when ever 
the zamindaries or estates have been held khas or let in farm, 
put not otherwise. 

In the event of such proof, and of their availing 
themselves of the option above given to retain possession of 
their private lands, a deduction, adequate to the net produce of 
such lands is to be made from the allowance fixed for excluded 
proprietors by Section 44 (Sec.39). 

(g) Consolidation of malguzari and private lands also in 
certain taluks :—The above consolidation of the malguzari 
and private lands is also to be made in the taluks continued 
under the proprietors on whom they have hitherto been 
dependent, not however, with a view to increasing the rents of 
the talukdars, but in order to make the whole of the lands 
composing their taluks answerable for their proportion of 
the public assessment allotted thereon. (Sec.40) 

(h) Chakran lands to be annexed to malguzari lands :—The 
chakran lands or lands held by public officers and private 
Servants in lieu of wages in each province are also to be 
annexed to malguzari lands and declared responsible for the 
Public revenue assessed on the zamindaries, independent 
taluks or other estates in which they are included, in common 
with all other malguzari lands thereon. (Sec.41) 
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their lands at a fixed rent for so long a period, if the zamindar 
or other actual proprietor of land has bound himself, by the 
deed which he may have executed, and not to lay any increase 
upon them, he shall not be allowed to infringe the conditions 
of the deed for his own benefit, but must confine his demands 
to the rent he may have agreed to receive (Sec.49). 

(k) Exception to above :-This last restriction imposed on 
the zamindar or other actual proprietor of land is not to be 
considered to preclude the officer of Government or farmer, in 
the event of the zamindari being held khas or let in farm, 
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+7. Niskar :—Niskar (derived from nis=not, and kar=rent) 
eans rent-free as distinguished from Lakhiraj or revenue- 
free- The term revenue means the amount which is paid by the 
proprietor to the state, while rent is the amount payable by a 
tenant to his landlord under whom he holds, be he a 

roprietor, a tenure-holder, a raiyat or an under raiyat. Thus 
where the lakhirajdar is an owner of a revenue-free lands he 
becomes a proprietor and not a tenant. 

8. "Nankar" :—Nankar (lit, bread for work) was an 
assignment of land or revenue for subsistence, consisting 
sometimes of one or more entire villages, sometimes of a 
portion only of a village. It was made, in some instances, to 
proprietors and in other instances, to persons having no 
ights, such as kanungos, choudhuries, kazis, 


proprietary ri 
who were generally, servants of the state and it was doubtless 


in this capacity that the allowance was made to zamindars, 
(Field). Nankar depends upon fidelity and attachment to the 


state. 

+9. "Khamar, nij or nij-jote" :—These expressions denote 
the proprietors private lands or lands appropriated to the 
subsistence of the proprietors and their families as 
distinguished from those let out to the tenants, which may be 
called raiyati lands and in respect of which the proprietors’ 
rights are merely to receive a share of the produce or its 
equivalent in money as rent. It is only proprietors that can 
have private lands and not tenure-holders and others. Section 
116 of the B. T. Act provides that no occupancy right or non- 
occupancy right can be acquired in a proprietor's private 
lands known as khamar, nij or nij-jote, zerat, sir or kamat 
where such land is held under a lease for a term of years or 
under a lease from year to year. 

*10. Malguzari lands :-All lands for which revenue has to 
be paid to Government are commonly referred to as malguzari 
lands. 

*11. Chakran :—Chakran or service tenure isa grant of 
land conferred by zamindars upon their servants or retainers 
in consideration of public or personal services to be rendered 
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rent. The lands so held were called chakran or service-lands, 


A service tenure created for the performance of services, 
the zamindar may be resumed by him, 


i ersonal, to 

n SRE are no longer required or when the grantee 
refuses to perform them. A zamindar is not entitled to resume, 
when the grant is far service of a public nature. There are 
various forms of service-tenures of which the choukidari, 
thanadari and phauridari chakran, the Patwari, Paikari 
jagirs and the ghatwali tenures are the most important 
(Guha’s Lands system, P. 415). The D. S. Regulation divided 
chakran lands into two classes, namely :— 

(1) Thanadari lands, which were made resumable by 
Government under Cl. 4, Art.7, Sec. 8 of Reg.1 of 1793. 

(2) All other chakran lands which by Section 41, 
Regulation VIII of 1793 were, whether held by public officers 
or private servants in lieu of wages, to be annexed to the 
malguzari lands and declared responsible for the public 
revenue assessed upon the whole estate. 

12. "Istimrari mukarari tenure" :—Istimrari (or mouras®) 
tenures are tenures granted in perpetuity. Mukarari tenures 
aa those granted at a fixed rent and not liable t° 

und combined, and where the term is i! 
perpetuity, the rent is fixed for ever. Th re 
transferable and inheritabl : ese tenures aâ 
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+13. Abwab = Abwab is the plural of bab—a head an item 
and means item or miscellaneous items’ i.e. of texation Whi i 
the Mogul authorities desired to levy an additional sum, the 
usual way of accomplishing their object was, not be 
increasing the original amount of revenue agreed for stitch 
the gamindar or farmer, but by imposing a tax for some 

articular purpose. The tax was levied in fixed proportion to 
the original jama or revenue. The purpose of pretexts, for 
which abwabs were imposed, were numerous. The following 
were some of the main abwabs levied by the Mahomedan 
rulers :— 

(1) Chouth Maharatta, in order to pay tribute of fof the 
jama to the Mahrattas. 

(2) Abwab foujdari or fees for the support of the chief 
police magistrate and administration of criminal justice. 

(3) Abwab radhari, for the repairs of roads. 

The zamindars in their turn levied from the raiyats all the 
abwabs that they themselves had to pay, generally contriving 
to make a profit out of the transaction. They further imposed 
additional abwabs of their own devising and for their own 
benefit e.g. 

(a) Abwab Mehamani to defray the expenses of the 
zamindar on his visiting the village. 

(b) Haldari, a tax on marriage. Any unusual occurrance, a 
Governor's Visit or a petty war on some distant frontier was 
made a pretext for imposing a new cess (Field P.61). 

The zamindars and other proprietors, being themselves 
exempted by the permanent settlement from imposition of 
any new abwab or cess by Government, were directed to revise 
the former cesses levied upon the raiyats, and to consolidate 
the whole with the asal (original rent) into one specific sum, 
after which they were strictly forbidden to impose any new 
abwab upon the raiyats under any pretence whatsoever. Every 
such exaction was to be punished by penalty equal to three 
times the amount imposed. 

The B. T. Act also declares that all 
tenants under the denomination of abwa 
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like appellation. 


t abwab must depend upon the cir- 
ticular case in which the question 

i i m specified in the lease is the lawful 
arises. If a particular su! p! o heana, i a 


ideration for the use and occupa! i 
au is really a part of the rent, although not described as 
B the landlord would be entitled to recover the same and 


the whole question in the case is whether the items claimed 
are really part of the rent, which was the consideration for the 


letting out of the land. 


CHAPTER —IV 
Bearers TRAJ REGULATION 
(XIX OF 1793) 


*1, Object and reasons of the Regulation :—By the anci 
Jaw of the country the ruling power is entitled to a Pe 
proportion of the produce of every bigha of land demandakie 
in money or kind according to local custom. As a necess 
consequence of this law, if a zamindar makes a grant of = 
part of his lands to be held exempt from the payment of 
revenue. It was considered void for being an alienation of the 
dues of Government without its sanction. Had the validity of 
such grants been admitted it is obvious that the revenue of 
Government would have been liable to gradual diminution. 


But as a matter of fact previous to the Company's 
accession to the Dewani, numerous grants of this description 
were made not only by the zamindars, but by the officers of 
government appointed to the temporary superintendence of 
the collection of revenue under the pretect that the produce of 
the lands was to be applied to religious or charitable uses. Of 
these grants, some were applied to the purposes for which they 
were professed to have been made, but in general they were 
given for the personal advantage of the grantee or with a view 
to the clandestine appropriation of the produce to the use of 
the grantor or sold to supply his private exigencies. In 
conformity to the principles which prevailed under the native 
administration, the British which prevailed under the native 
administration, the British Government have at various 
times declared all grants for olding land exept from the 
payment of revenue, made since the date of the Company's 
accession to the Dewani, without their sanction, illegal and 
void. But all such grants made previous to that date were, 
however, held to be valid to the extent of the intention of the 
grantor as ascertainable from the terms of the writings by 
which the grant might have been made or from their nature 
and denomination, provided the grantees had obtained 
Possession. But as there was no complete register ofthese 
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„ as well as the temporary 
the officers of Government 
s of the e „enue has been occasional] 
farmers of collection 0 m sere e Day a 
e taken advantage of the 
tensive tracts of land to 
ons or dependents for 
ds for these alienations previous 
cee a *s accession to the Dewani or procuring them 
k T erel in the zamindary records as having been 
alienated prior to that period. Thus the Government was 
deprived of its just dues and the public revenue suffered 
heavily on account of the illegal alienations. With a view to 
facilitate the recovery of the public dues from lands held 
revenue free under the invalid grants and to prevent any 
hereafter made to the prejudice of 


similar alienation being 
the public revenue and to secure the rights of the grantees of 


valid grants, this Regulation (XIX of 1793) was passed, (Sec. 1). 

Note : The main objects of this Regulation are :—(a) To try 
the validity of title of persons holding or claiming a right to 
hold lands exempted from the payments of revenue to 
Government under Non-Badshahi grants. 


Badshah 
dars. 


f them, hav 
f ex 


others, 


b) To determine the amount of the annual assessment to 
a tt on lands so held which may be adjudged or become 
liable to the payment of public revenue. 


dats: of Non-Badshahi Lakhiraj Lands :—The non- 

adshahi lakhiraj lands dealt with in thi i 

divided into the following three aici EE RDA 
[A) Grants mad i 

mee le previous to the 12th of August, 1765 
(B) Grants made or i 


c 
and previous to the ot onfirmed since the 12th of August, 765 


December, 1790 (Sec.3). 
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hority and whether by a writing or without a writing, 
shall be deemed valid provided (i) the grantee actually and 
bona fide obtained possession of the land previous to the date 
above mentioned and (ii) the land has not been subsequently 
rendered subject to the payment of revenue by the officers or 
ers of Government. 

But if it is proved that the grantee did not obtain 
ession of the land previous to 12th August, 1765 or that he 
ssession of it prior to that date, but it has been 
d to the payment of revenue by the officers or the 
ment, the grant shail not be deemed valid. 


ever aut 


ord 


oss 
did obtain po 
since subjecte 
orders of Govern: 


(Sec.2, Cl-1) 

(2) Reference of doubtful claims to G. G. in Council :—In the 
event, however, of a claim being preferred by any person to 
hold land exempt from the payment of revenue under a grant 
made previous to 12th August, 1765, and of it being proved to 
the satisfaction of the Court, in which the suit may be 
instituted or to which it may be appealed, that the grantee 
held the land exempt from the payment of revenue previous to 
that date, but that it was subjected to the payment of revenue 
posterior thereto by an officer of Government and the Court 
entertains doubts as to the competency of such officer under 
the powers vested in him to subject the land to the payment of 
revenue, the Court shall suspend its judgement and report the 
circumstances to the Governor-General in Council who shall 
determine whether such officer was or was not competent to 
subject the land to payment of revenue. : 

No such claims, however, to hold exempt from the pay- 
ment of revenue, land that may have been subjected to the 
payment of revenue for 12 years preceeding the date on which 
the claim may be instituted, shall be heard by any Court, 
unless the claimant can show good and sufficient cause for 
not having preferred the claim within 12 years. (Sec.2, Cl.2). 

(3) No persons not being original grantees, entitled to hold 
lands free of revenue :—But no part of the two preceding 
clauses is to be construed to empower the Courts to adjudge 
any person, not being the original grantee, entitled to hold 
exempt from the payment of revenue land now subject to the 


ion 
gulat 
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grantee only: © ae the writing not to be forthcomin, 
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cuted, wher’ 
g to have been E it is proved to be a life tenun 
(Sec.2, Cl.3). 


or no writing < afon 
nature Te e = ithe county. 
oe irs of present possessors. —Nor to entitle the 
a A ene ia holding land exempt from the 
noe ak on der a grant made previous to the 
aa = Laas to and hold such land exempt from the 
payment of revenue upon the death of the present possessor 
where the writing for such grant expressly specify it to have 
tee only or where there is no 

or the writing not to he 


been given for the life of the grani 
such specification in the writing 

ting have been executed unless from the 

f the grant it is proved to the 


forthcoming or no wri 

nature and denomination ©: 

satisfaction of the court to be hereditary according to the 
ancient usages of the country. But upon the death of the 
possessor any such grant which is adjudged not hereditary 
under this clause, if it shall appear that one or more 
successions have taken place before the date of the Dewani, 
thie lands shall not be subjected to the payment of revenue 
Ean a sanction of the Governor-General in Council. 


E cet possessors prohibited from transferring oF 
SE na pranja Us present possessors of lands now 
Sedans is tee of- revenue under such life-grants 

€ Dewani and declared by the preceeding 
are prohibited from selling of 
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are exempted from the other rules contained in this and the 


preceding clause. 
If doubt shall arise in any court as to the competency of 


the authority of any officer of Government to confirm any 
such life-grant as hereditary, the Court is to suspend its 
judgement and report the circumstances to the Governor- 
General in Council who shall finally decide on the point 


(Sec.2, C1.5)- 
(B) Grants made since the 12th August, 1765 and previous 


to the 1st December, 1790, declared invalid. (1) All grants for 
holding land exempt from the payment of revenue, which may 
have been made since the 12th August, 1765, and previous to 
the 1st December, 1790 by any other authority than that of 
Government, and which may not have been confirmed by 
Government or by any officer empowered to confirm them, 
are declared invalid. (Sec.3, C1.1). 

(2) Courts how to proceed in case of doubt of authority of 
officer confirming grant. If doubts shall be entertained by any 
court as to the competency of the authority of any officer to 
confirm any such grants, the court is to suspend its judgement 
and report the circumstances of the case to the Governor- 
General in Council, to whom power is reserved of determining 
finally whether the officer possessed competent authority to 
confirm the grant or otherwise, and the court upon receiving 
the determination of the Governor-General in Council shall 
decide accordingly (Sec.3, Cl.2). 

(3) Exemption in favour of grant 
Provincial Council :—The rule containe 
apply to the following lands to the payme 
namely :— 

Lands held exempt from the payment of the revenue under 
grants made previous to the commencement of the Bengali 
year 1178 or fussily or wallaity 1179 (according as the land 
may be situated in Bengal, Behar or Orissa) under the 
signature of the chiefs of the late provincial councils and the 
seals of the councils agreeably to an authority vested in them 
by Government for granting land to from the 


s made by chiefs of 
d in clause (1) will not 
nt of revenue, 


be held exempt 
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f which did not 


ants made for religious or 
q held exempt from the payment of 
r for the life of the grantee or 
ncement of the Bengali 
1179 (according as the 


tain gr 


otherwise) made prev 


year 1178 oF 

jan may be situated in Benga 
uantity of land granted does not exceet 

q 7 de appropriated as an endowment on 


roduce of it is bona fi l 
ue or to the maintenance of the Brahmins or other 


religious or charitable purposes. 
The rule in this clause js to extend also to all grants one 


and not exceeding 10 bighas made previous to the Dewani, the 
produce of which may be now so appropriated (Sec.3, C1.4). 

(C) Grants made since the 1st December, 1790, declared 
void. All grants for holding land exempt from the payment of 
revenue, whether exceeding or under one hundred bighas that 
have been made since the lst December, 1790, by any 
authority other than that of the Government are declared null 
and void and no length of possession shall be considered to 
E were to any such grant, either with regard to the 
a oe agli cri sa of it. Nor shall any such 
eters Nem oes hese Talukdar be liable to an 
FEY cessed anul pone mays such grants, which he 
that he may be under for th emerge pats oes 
estate or taluk whi payment of thg Yevenve.Af/such 
annulled. The oe ae may be so resumed and 
Proprietors and of Joint trdile Fs pl i cane 

rised to 


exercise on behalf of 
i the propri 
proprietors by this Section a a sa neta 
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expressly excluded from the D. S. and P. S. and therefore, 
of the revenue assessed on these grants to the 
f the estates was an act of liberality on the part of 


peen 
the gift 
proprietors oO! 


Government. 
The ex-lakhirajdar was not to be dispossessed, but was to 


hold the land, subject to the payment of revenue, as a, 
dependent talukdar and the land would form a dependent 
taluk. 

(2) Grants 
exceeding or nO 


made after the 1st December, 1790, whether 
t exceeding 100 bighas, (unless made by the 
Governor-General in Council) were in all cases null and void, 
and having been included within the limits of permanently 
settled estates, the proprietors of such estates were by Sec.10 
of Regulation XIX of 1793, authorised and required to 
dispossess the grantees, annex the lands to their estates and 
collect the rents thereof, and this, without making any 
application to a Court of Justice, or sending previous or 
subsequent notice of the dispossession to any officer of 
Government. 

With respect to the first class, on the contrary, proprietors 
were expressly required by Sec. 2, Regulation XIX of 1793, to 
institute suits in the court of Dewani Adalat for the recovery 
of the revenue made over to them by Government and were 
declared liable to damages if they subjected the lands to the 
payment of revenue without first having obtained a judicial 


decree (Field). Under Regulation II of 1805, the time-limit for 


bringing suits for resumption of lakhiraj land was 60 years, 
fixed as the period of 


but under Act XIX of 1859, 12 years were 
limitation for such suits. Consequently, so far as invalid 
lakhiraj lands held within the ambit of permanently-settled 
estates were concerned, the right to resume the same had long 
been extinguished. But an auction purchaser of an estate at a 
revenue sale always gets a new start and his suit for 
resumption of invalid lakhiraj lands within his estates is not 


barred by limitation, if brought within 12 years of purchase. 
*3. Assessment of resumed Lakhiraj Lands :—(a) Rules of 
de before 


assessment :— (1) Where the grant may have been ma 
the Bengali year, 1178 or the Fussily or wallaity, 1179. the 
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ands of dec! p 
pane only with half the ri 
lands in the country. 

(2) grants made subsequent" 
assessed with the same reven! 


5). 
under the D. S. (Sec. a assessed on lands belongs ~y 


whom the i : 
ee sessable on land that may have been alienate 
revenue as: December, 1790, and which may be 


rious to the Ist 
aieiidl or become liable to the payment of revenue unda 


this Regulation — ` r 
(a) If the land does not exceed 100 bighas, it shall belong t 


the person responsible for the discharge of the Tvenge of the 
estate or dependent taluk in which the land may be situated, 
notwithstanding anything said to Sec. 8, Regulation 1 of 1793, 
and shall not be liable to the payment of any additional 
revenue on that account and the land shall be considered a 
dependent taluk. (Sec.6). 

(b) If the land exceeds 100 bighas—The revenue shall 
belong to Government and the land shall be considered as 
independent taluk (Sec.7). nS 

*4, Summary of Non-Badshahi Lakhiraj grants (Reg. XIX 
of 1793) :—Non-Badshahi Lakhiraj grants were made by 
zamindars and officers of Government appointed to su- 
perintend the collection of revenue, generally under the 
pretext that the produce of the land was to be applied to 
religious or charitable use. The law applicable to these grants 
iS contained in Reg. XIX of 1793, under which such grants ate 
divided into three classes, viz. 
ai ee oes baie Saige to the 12th August, 1765 (the 

ssion to the Dewani); 


(2) grants made sin 
to the Ist December, 1700. la Angist, 165, būtentegsdey 
(3) grants made sinc 
With 


to the aforesaid dates shal] by 
e as payable by other lang, 


(a) if the grantee had g 


Subsequently been ch; and (b) the land had no! 


arged with revenue. 
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With respect to the second class, all gran 
made or notified by the Government for ter eis mk i 
any officer duly empowered by it in his behalf were seamen 
invalid. But grants made by the chief to the Provincial 
Council were held to be valid and so were grants of less than 
10 bighas, the produce of which was bona fide appropriated 
for the endowment of temples and for the maintenance of 
Brahmins or other religious or charitable Purposes, provided 
these latter grants were of date antecedent to the Bengali year 
1178 or the fussily or wallaity 1179. 

Grants of the second class so declared invalid were 
subdivided into (a) grants exceeding 100 bighas and (b) grants 
not exceeding 100 bighas. The revenue assessable on the 
former was declared to be the property of Government and 
these grants, when assessed, were to become independent 
taluks, that is, their revenue was to be paid direct to 
Government and not through any zamindar. The revenue 
assessable on grants of less than 100 bighas was made over by 
Government to proprietors of estates within which these 
grants were situated and they were authorised to levy rent 
upon the lakhirajdar, without being liable to pay any 
additional revenue. These grants were to become dependent 
taluks. 

The third class includes grants made since the Ist of 
December, 1790, whether exceeding or not exceeding 100 
bighas. These grants were in all cases, declared null and void 
and having been included by the settlement of 1793, within 
the limits of permanently-settled estates, the proprietors of 
such estates were authorised and required to dispossess the 
grantees, annex the land to their estates and collect the rents 
thereof. They would not be liable to any increase of revenue on 
account of such grants being resumed by them. 

Lands included in the grants of the first two classes were 
expressly excluded from the D. S. and P. S. and the 
Government reserved the right to assess revenue upon the 
invalid lakhiraj grants. 


CHAPTER—V 
RADSHAHI LAKHIRAJ REGULATION. 


(XXXVI OF 1793) 
Reasons of the Regulation ‘By the ancig 
law of the country the ruling powek R erie z : certat 
portion of the produce of every bigha 9 and, unless 
transfers its right thereto for a term or in perpetuity. + As, 
necessary consequence of this law, every grant or alienatio 
of Government's proportion of the produce of lands Withoy, 
its sanction is null and void. Had the validity of such grant; 
or alienations been admitted, it is obvious that the Publi 
revenue would be liable to gradual diminution. But as a matty 
of fact under the native Governments, grants wey 
occasionally made of the Government's share of the produc 
of lands for the support of the families of persons who had 
performed public services, for religious or charitable 
purposes, for maintaining troops, and for other services. Suc] 
of these grants as were hereditary and were made before the 
date of the Company's accession to the Dewani were 
Tecognised by the British Government provided the grantees 
or their heirs had obtained possession previous to that date; 
but those grants which were for life only were declare 
resumable on the death of the grantees. There being to 
complete register of these grants, many persons have retaine 
Possession of lands under fabricated and antedated grants or 
have succeeded to life-grants on the death of the original 
aa ee of Government. With a view to 
ases eee i i ues from lands thus held under invali 
might expire and g ie of all lands the grants for which 
enjoyment to thos OE eee quite possession ant 
€ Persons who hold lands under valid 


grants, this Regulati A 
(See.1), Sulation with the following rules was passed 


2. (1 i 
sia RETE grants made previous to Dewani declared 
Badshahi grants or halang i a. madadmash or othe! 
. and exempt fi f 
revenue, made previous to 12th Aet irae, = ne ape 
+ > ate o: 


1. Object and 
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Company's accession to the Dewani, shall be deemed valid, 

rovided (i) the grantee actually and bona fide obtained 

ossession of the land so granted previous to that date, and (ii) 
tHe grant shall not have been subsequently resumed by the 
officers OF under the orders of Government. If it be proved that 
the grantee did not obtain possession of the land so granted 

revious to the 12th August, 1765, or that he did obtain 
p! session of it prior to that date, but that it has been since 
ped by the officers or under the orders of the 
Covenment, the grant shall not be deemed valid. (Sec.2, C1. 1). 


(2) Procedure in case of doubts as to authority of officers 
who has resumed Badshahi grant :—In the event, however, ofa 
claim being preferred by any person to hold land exempt from 
the payment of revenue under a Badshahi grant made 
previous to the date of the Company's accession to the Dewani 
and on it being proved to the satisfaction of the Court in 
which the suit may be instituted in the first instance or to 
which it may be appealed, that the grantee held the land 
exempt from the payment of revenue previous to that date, but 
that it was subjected to the payment of revenue posterior 
thereto by an officer of Government and the Court shall 
entertain doubts as to the competency of such officer under 
the powers vested in him to resume the grant and subject the 
lands to the payment of revenue, the Court shall suspend its 
judgement and report the circumstances to the Governor- 
General in Council to whom a power is reserved for 
determining whether such officer was or was not competent to 
resume the grant and upon receiving the decision of the 
Governor-General in Council, the Court is to decide 
accordingly. 


No such claim, however, to hold, exempt from the 
payment of revenue, land that may have been subjected to 
payment of revenue for 12 years preceding the date on ie 
the claim may be instituted, shall be heard by any ores 
unless the claimant can show good and sufficient eres 
not having preferred the claim to a competent au 
within 12 years. (Sec.2 Cl.2), 
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1 Lear from revenue :—But no part of ae two preceding 
m s is to be construed to empower court o adjudge an 
eee not being the original grantee, entitled to hold lang 


nt of revenue, under a jagir or othe; 
exempt from the payme: h August, 1765, where the grant 


grants made previous eee eee verte bé iti of eratik 
expressly specifies it to ha ani Niere Goan a 
only or (if there be no such speci! icat io; he 
nature and denomination of the grant it appears to be a life 
tenure only according to the ancient usages of the country, 
(Sec. 2. Cl. 3). 

(4) Nor also heirs of persons now possessing exempted 
lands under life grants made before Dewani :—Nor to entitle 
the heirs of any person now holding lands exept from the 
payment of public revenue under the jagir or other Badshahi 
life grants made previous to 12th August, 1765 to succeed to 
and hold such land exept from the payment of revenue upon 
the death of the present possessor; where the grant expressly 
specifies it to have been given for the life of the grantee only or 
(supposing no such specification to have been made in the 
grant or the grant not to be forthcoming), where from the 
mature and denomination of the grant it appears to be a life- 
grant only accordingly to the ancient usages of the country. 
(Sec. 2. Cl. 4). 


(5) Present Possessors not to transfer grants or mortgage 
revenue :—The present possessors of lands now exept from the 
payment of revenue under such jagir or other life-grants made 
previous to the Dewani are prohibited from selling or 
otherwise transferring them or mortgaging the revenue of the 
ee o a ae period than their own lives and all such 
ees A mortgages, if made, would be illegal and void. 

3.(1) Grants made or c 
authority of Government 
grants for holding iF 
which may h 
any other 


onfirmed since Dewani except by 
a declared invalid ‘—All Badshahi 
ave bear meg Ee ica ee 
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authority than that of Government, i wel ood 
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not have been confirmed by Government or by any officer 
empowered to confirm them, are declared invalid. (Sec.3 


cl.) 

(2) procedure in case of doubts as to authority of officer 
conforming grant :—If doubts shall be entertained by any 
court as to the competency of any officer to confirm any such 
grant, the Court is to suspend its judgement and report the 
circumstances of the case to the Governor-General in Council 
to whom power is reserved of determining finally whether the 
officer possesséd competent authority to confirm the grant or 
otherwise: and the Court, upon receiving the determination of 
the Governor-General in Council, shall decide accordingly. 
(Sec.3. Cl. 2). 

*Note :—Objects of Badshahi Lakhiraj Regulation :—(1) To 
try the validity of the titles of persons holding or claiming a 
right to hold. altamgha, Jagir and other lands exempt from 
the payment of public revenue, under Badshahi or Royal 
grants. 

(2) To fix the amount of the public revenue to be assessed 
upon the lands, the grants for which may expire or be 
adjudged invalid. < 


4, “Altamgha” :—(literally “red seal") means royal grants 
and formerly such grants were sealed with red seal. An 
altamgha was a royal grant in perpetuity to the grantee and 
his heirs. It was a transferable and revenue-free tenure. 

5. “Jagir” :—The word Jagir is derived from Jah a place 
and geruftun, to lay hold of. Jagirs were grants of lands to 
military officers and servants of the state in lieu of wages. 
Jagirs were of two kinds, viz. (1) conditional and (2) un- 
conditional. 


Conditional jagirs were granted generally to the principal 
servants of the Emperor in order to meet the expenses of a 
Particular office, and these were held only so long as the office 
was retained. Unconditional Jagirs were independent of any 
office and were personal grants for the maintenance of a 
dignity, a suitable number of attendants and the troops which 
the Jagirdar was bound to have in readiness. These were 
+5 
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grants for l ue ny ais allowance which was always fixeg, Regulation XXXVII of 1793 declared the validity of all 

Mansubdar's oF ae for the surplus. ‘There were few Ja ity Badshahi revenue-free grants made previous to the 12th of 

he was bound ka aca the number was considerable (Field), August, 1765, provided the grantee (1) had obtained Possession 

in Bengal, but in free land is an estate, pefore that date, and (2) had retained it since. All grants made 


sts of revenue- 


nd made by proprietor, or confirmed since that date, except under the authority of 


Government, or its officers duly empowered in this behalf 
were held to be invalid. 3 


A jagir which consi: 


mS: icti f rent-free la : 

jagir consisting holder may be a service-tenure or a 
tenure- 

permanent 


ordinary tenure or holding according aS it talls inder Ge 


other of the definitions of these terms in the B. T. Act (Guha 


525). 

6. “Ayma or Aima” 
rent to learned and religious 
religious or charitable uses (Field). 

The aimas are tenures granted for the purpose of Clearing 
jungle or for other improvement, free of rent, or subject ty 
small rent for the first few-years, and assessable 
subsequently at fixed or progressive rates. (Guha, 411). 

7. “Madadmash” :—literally means “assisting 
subsistence”. They were grants for the support of the learned 
and religious Mahomedans or of benevolent institutions. A 
madadmash grant was on condition of performing certian 
service or for the support of the grantees without services : or ` 
for religious purposes. The grant was in term implying 
perpetuity and mentioning the heirs of children of the 
grantees, but the grant was in practice revocable at the will of 
the Sovereign. (Phillips, 197). 

s 
Pie ee hes Pa Lakhiraj Grants :—Badshahl 
pious or learned nee ed sal Sovereign for the support af 

€n or of religious or charitable institutions 


and the law applicable 
to tho i 
Regulation XXXVII of 1793, aay karla 


There are different variti 
Jagir or grants to military 


:—were grants rent-free or at a qui 
Mahomedans or for Mahomeday 


CHAPTER MI 
NGAL ALLUVION AND DILUVION REGULATION 
BE 


one sen :—In consequence of 

*1, Object and rT take place in the channels of the 
the frequent piana gies Bengal and the shifting of the 
principal rivers ae beds of those rivers, chars or smal] 
sands i a up by alluvion in the midst of the 
ae z ai one of the banks and large portions of land are 
carried away by an encroachment of the river on one side, 
whist accessions of lands are at the same time or in 
subsequent years gained by dereliction of the water on the 
opposite side. Similar instances of alluvion, encroachment 
and dereliction also sometimes occur on the sea-coast which 
borders the southern and south-eastern limits of Bengal. The 
lands gained from the rivers or sea by the means above 
mentioned are a frequent source of contention and affray and 
although the law and the custom of the country have 
established rules applicable to such cases, these rules not 
being generally known, the courts of Justice have sometimes 
found it difficult to determine the rights of litigant parties 
claiming chars or other lands gained in the manner above- 
described. With a view to remove this difficulty following 
rules have been enacted for the general information of the 
public as well as for the guidance of the Courts of Justice 


determining claims to lands gained by alluvion or by 
dereliction of river or the sea.-(See.1). 


. k ERA for determination of claims and disputes relating 
o alluvial lands :—The followi 
Sea wing are the rules for the 


by alluvion :— ms and disputes relating to lands gained 
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and accession on the other. It would not matter wheth 
change of the course of the river is gradual or sudden. tt = 
custom or usage is established, no question of sini oe 
croachment being gradual and impreceptible arises in a case 
to be governed by this section. As a result of established 
custom, the case is taken out of the ordinary law of alluvion 


and diluvion and has to be decided by a rule of custom 
im memorially estbalished (Sec.2). 


The usage must be a local usage : the burden to prove it lies 
upon the person setting up and relying upon such usage. The 
usage must be clear, definite and immemorially established. 


(2) Where there is no local usage of the nature referred to 
above, all claims and disputes relating to lands gained by 
alluvion or by dereliction either of a river or the sea shall be 
decided by the following rules :— (Sec.-3) 


(1) Land gained by gradual accession from the recess of 
river or sea, to be considered an increment to the tenure of the 
person to whose estate it may be annexed :- When land may be 
gained by gradual accession from the recess of a river or the 
sea, it shall be considered an increment to the tenue of the 
person to whose land or estate, it is annexed, whether such 
land or estate be held immediately from Government by a 
zamindar or other superior landholder or as a subordinate’ 
tenure by any description of undertenant whatever : 


Extent of interest in increment of person in possession. 
Provided that the increment of land thus obtained shall not 
entitle the person in possession of the estate or tenure to 
which the land may be annexed to a right of property or 
Permanent interest beyond that possessed by him in the estate 
or tenure to which the land may be annexed, and shall not in 
any case be understood to exempt the holder of it from the 
payment to Government of any assessment for the public 
revenue, to which it may be liable under the provision of any 
Regulation in force. 

Not. if annexed to a subordinate tenure held under a 
Superior landholder, shall the under-tenant, when = 
khudkast raiyat holding a maurasi tenure at a fixed ral 
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iption of under-tenant liah}, 
rent per bigha or any other f eee usage to an increase a 
by his engagement or by 5 p his tenure by alluvion, bę 
rent for the land annexed to i OreASELOR 
ent of any inc. oi rent 
considered exempt from the PA Cl.) 
to which he may be justly liable ans : i t 
(2) Land suddenly cut off by a river, ee een 
achment and joined to another estate ee out: its 
entity peing destroyed to remain property of _ original 
owner :—But when a river by a sudden change of its course 
breaks and intersects an estate without any gradual 
encroachment, or by the violence of its stream separates q 
considerable piece of land from one estate and joins it to 
another estate without destroying the identity and preventing 
the recognition of the land so removed. In such cases the land, 
on being clearly recognised shall remain the property of 
original owner (Sec.4 Cl.2). 
(3) Char or island thrown up in a large and navigable river 
the channel between the island and the shore not being 
fordable to be at the disposal of Government; but if fordable to 
whom they shall belong :—When a char or island is thrown up 
ina large navigable river (the bed of which is not the property 
of an individual), or in the sea, and the channel of the river or 
sea between such island and the shore may not be fordable, it 
shall according to established usage be at the disposal of 
Government. 
But if the channel between such island and the shore be 
fordable at any season of the year, it shall be considered an 
accession to the land, tenure, or tenures of the person or 
Sne ha Pi estates may be most continguous to it, 
ions of rule (1) above with respect to 


increment of land by gradual accession (Sec.4. C13) 


river, subject to the provisio i B E endl 
section (Sec.4 Cl.4). 
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(5) Disputes relating to lands gained by alluvion or by 
‘jereliction not provided for by Regulation :—In all other 

ass namely, in all cases of claims and disputes respecting 
sea gaine d by alluvion or by dereliction of a river or the sea, 
ee are not specifically provided for by the above rules, the 
whi “ts of Justice shall be guided (a) by the established local 
Cow e, if there be any, applicable to the case, or if not, (b) by 
pa principles of equity and justice (Sec. 4, Cl. 5). 
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+g, Reformation in Situ :—The rules are subject to a very 
important proviso introduced by Courts of Justice in 
consonance with the general principles of equity and justice 
which the legislation requires them to follow. The Proviso 
may be summed up as follows :— 

Where an estate is gradualy swallowed up by river or sea 
and afterwards re-appears on the old site and is capable of 
identification, it is the property of the original owner and not 
an accretion to the estate to which it is annexed, unless there 
has been an abandonment by the original owner. The leading 
case on the point is Lopez V. Madan Mohan Thakur (See the 
leading case). 

4. Encroachments on beds of navigable rivers and other 
obstruction. Law relating to Towing paths on the bank of 
rivers :— Nothing in this Regulation shall be construed to 
justify any encroachments by individuals on the beds ion 
channels on navigable rivers, or to prevent the zila 
magistrates or any other officers of Government who may be 
duly empowered for that purpose, from removing obstacles 
which appear to interfere with the safe and customary 
navigation of such rivers, or which shall in any ao 
obstruct the passage of boats by tracking on the banks of suc 
rivers or otherwise (Sec. 5). 

*5. Shikast Paiwast :—Shikast (literally, broken) ap ‘a 
to land lost by diluvion. Paiwast (lit, joined, united) applies 
land gained by alluvion. 

6. “Alluvion.” :—Literally means land = eth, Alluvioñ 


or the sea by the washing up of sand and dual 
comes from Alluvio meaning an imperceptible and gra 


plies 


ained from a river 
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deposit of sand and earth from a river or ae nies “Alluvig, 
may be defined as an addition to riparian Jan gradually ang 
imperceptibly made by the waters to which the lang is 
contigenous.” “Alluvion is an imperceptible increase ; a 
that is added by alluvion which is added so gradually that no 
one perceives how much is added at any one moment of time 
The deposit of earth gradually formed by alluvion upon the 
bank of river is inseparable from the native soil of the ban, 
and the owner of the latter acquires the former by right of 
accession.” (Justinian). 

7. “Diluvion” :—(Latin di. away from, luere, to wash) 
means the submersion or the washing away of the surface Soil 
by a river or the sea. 

8. “Dereliction” :—The word “dereliction” is generally useq 
to denote a sudden and perceptible retreat of the sea or a river 
and the expression “derelict land” more often means land left 
bare and uncovered by water by such sudden and perceptible 
retreat of the river or the sea. 

*9. Persons Entitled To Accreted Land :—(1) A lakhirajdar 
is entitled to accretion to his tenure within the meaning of 
Sec.4 Col.{1). There is nothing in Regulation XI of 1825 to 
deprive him of his right but he must pay rent for the accreted 
land. (18 C. W. N. 1206) 


(2) An occupancy raiyat is entitled to the benefit of Sec.4 of 
Regulation XI of 1825 and when there is an accretion to his 
holding, subject to payment of increased rent on account of 
the accretion and the zamindar cannot take them away and 
settle them with other parties. (6 C. L. R. 363 : 21 Cal. 233). 


Š (3) a non-occupancy riyat also can claim the benefit of 
ec.4 o! Regulation XI of 1825 and is entitled to hold the lands 
AE to his holding (8 C. L. J. 541). But a tenant from year 
ear is not entitl 
T itled to the benefit of the Section (33 Cal. 
ki hi Tight of an ijaradar or other lessee to the alluvial 
= ee S to his lease has been established by Section 108. 
-(b) of the T. P. Act which runs thus :—“If during the 
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continuance of the lease any accession is made to the 
roperty: such accession shall be deemed to be comprised in 


the lease.” 

(5) The right of a patnidar to the accretion to his patni 
tenure has been established in the case of Mukta Keshi Debya 
y. The Collector of Burdwan (12 W. R. 204). 

(6) The right of a tenure-holder to the accretion to his 
tenure as against the zamindar has been established in the 
case of Suste Ojah V. Beechuk Oija (1859 Sud. D. R. 1617). It 
has been held in this case that the zamindar is bound to settle 
with the Mukarari tenure-holder, the land which accretes to 
such tenure under Cl. 1 of Sec.4 of Reg. XI of 1825. 

(7) A mortgagee is also entitled to any alluvial accretion to 
the mortgaged property as declared by Sec. 70 of the T. P. Act. 

*10 Right of Jalkar or fishery :—The right of fishery in 
non-navigable rivers depends on the ownership of the 
adjacent soil. In such cases, the right arises as a corollary to 
the right of proprietorship of the land. 

But the right of fishery in navigable rivers may be granted 
by the Government and will not be extinguished even though 
the river may change its course. The Rivers in our country are 
very apt to shift their course and under the circumstances if 
the right of fishery in a river was to cease whenever it changed 
its course, the right would be very flimsy one. The righ of 
fishery in a navigable river once granted by the Government 
will continue even if the river changes its course and runs 
through the property of any private individual. And again ifa 
channel breaks through another person's land, the right of 
fishery of the original grantee in the main river continues 
even in the channel, to the exclusion of the former. The 
English law on the point is different. The Privy Council 
observed an Srinath V. Dinabandhu Sen that the rules 
applying to the slow running, unchanging rivers of a ape 
should not be applied to the swift and ever-shifting waters © 
Bengal. 
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The Law of Jalkar is found in the Leading case of Srin: 
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V. Dinabandhu Sen (42 Cal. 489 P. C.). (See leading case). 
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CHAPTER —VI 
Bengal Patni Taluk Regulation 
(VII of 1819) 


+1. Object and policy of the Regulation (Sec.1) :—The Patni 
Taluk Regulation was passed with a view :— 


(1) The regulate and define the nature of patni Taluk. 


(2) To declare the legality of the practice of under-letting in 
the manner in which it has been exercised by the Patnidars 
and others. 

(3) To make provisions to protect the under-lessee from 
any collusion of his immediate superior with the zamindar or 
other for his ruin. 

(4) To secure the just rights of the zamindar on the sale of 
any tenure under the stipulations of the original engagements 
entered into with him. 

(5) To lay down the procedure by which the said tenures are 
to be brought to sale and the form and manner of conducting 
such sale. 

(6) To allow the zamindar means of realising his dues in 
the middle of the year as well as at the end of the year. 


(7) To extend this rule of realisation of dues twice a year in 
all cases in which the right of sales may have been reserved at 
the end of the year only. In other words, to extend the right to 
mid-year and year-end sales to cases where year-end sale is 
only stipulated for. 


*2. Origin of Patni Taluk :—At the permanent settlement, 
the Government by abdicating its position as the exclusive 
Possesssor of the soil and contending itself with a permanent 
rent charge on the land, escaped thenceforward the labour and 
risks attendant upon detailed mofassil management. The za- 
mindars were not slow to follow the example set before them 
and immediately began to dispose of their zamindaries in a 
similar manner, as the system afforded them the escape from 
the ruin threatened by the high assessment of land-revenue 
made at the time of permanent settlement. 
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high. For easy and pu and at fixed rent were granted ta 
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middlemen in p! pe a jarls who were thus Maq 
large number of a way as the Government has made th, 
aas DanivaR a proprietor. By degrees the syste, 
denied to other zamindaries and by the year 1819 there wa, 
a large number of Patni taluks, especially in the districts 4 
Hoogly, Burdwan, Bankura, Nadia and Purea that they we, 
formally legalised by Regulation VIII of that year and mean, 
were afforded to the zamindars of recovering arrears of reni 
from their Patnidars almost identical with those by which 
the demands of Government revenue were enforced agains 
themselves (Tagore Law Lectures, 1895; Roy's Patni Sales Lay 
P.4). 

*3, Nature of Patni Taluk :—The original meaning of the 
word “Patni” seems to be settled and it means a dependent 
tenure settled in perpetuity at fixed rent. 

A patni taluk is heritable, capable of being transferred by 
sale, answerable for his personal debts and subject to the 
process of the civil court in the same manner as other 
immovable property. a Patni taluk is not liable to be 
cancelled for default in payment of the rent thereof, but the 
tenure may be brought to sale by public auction and the 
SERET A Patnidar is entitled to any surplus sale-proceeds 
an papi bape : rent due thereupon. A patni talukdar is 
conducive to HK shatter a eo a m sate 
such talukdar with others are 4 ie am entered into bY 
Parties to the same, their wigs and binding between the 

© such enga renee Menlbtets tt providet 
gements shall operate to th¢ 
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The Patni was liable to summary sales, under 
vill of 1819 for arrears of rent. The liability to summa: 
biennial sales at the instance of the zamindar is a A 
which distinguishes the Patni taluks from other permanent 
tenures. The summary sales may be availed of only in case of 
arrears of rent due on account of the current year (in the case 
of the mid-year sale) or of the year just expired (in case of the 
first sale). The antecedent rents due for previous years cannot 
be realised by summary sale under the Regulation. They, being 
mere personal debts, must be recovered in the same way as 
other debts by a regular suit in Civil Courts. The zamindar 
has, however, the additional right of bringing Patni taluks to 
sale under the ordinary procedure laid down for other classes 
of tenures and the effect of such a sale is the same as to the 
right of the purchaser to avoid incumbrances and to get other 
right as in sales under the Regulation. 


Regulation 


The Patni Regulation gives the zamindar the right to 
realise the rent by a summary procedure and that summary 
procedure is restricted only to periodical rents. But the 
zamindar is not bound to realise his rent every six months. He 
can wait for a longer period, he can proceed under the general 
law for the realisation of his rent. Section 195(e) of the B. T. 
Act provides that the Act would not apply to enactments 
relating to Patni tenure. But where the patni Regulation is 
silent, the provisions of the general Rent-law would apply. 
This has been settled by authorities. The Patni Regulation is 
silent, for instance, as to the realisation of rent beyond one 
year and therefore, the zaminder is entitled to bring his suit 
under the ordinary rent-law. 


The Regulation does not take away the rights of the 
zamindar to proceed in the ordinary way under the general 
law to recover arrears of rent. It only given him an additional 
right to recover rent by a summary process of sale which is 
restricted to the recovery of-rent for one year only. The Patni 
Regulation was in force for more than a century and Patni 
tenures were sold under the provisions of the B. T. Act and no 
objection had ever been realised that a patni tenure could not 
be sold under the provisions of that Act, There is no difference 


„gal Patni Taluk Regulation 

S other tenures in respect of y , 
eB. T. Act, Accordingly, unge 
65 B. T. Act, the zaminday ;, 


Section p 
bring a Patni to sale with 


the Act, to 
bed by the Act. 
ts similar to a mourash; 


the exp! ; 
entitled by a SU! 
the consequences 


A patni is not in 
arari tenure- 7 
Bart Comparison between M. M.T. and Patni ae Ther 
| points of similarity between mourashi mokaray 
are many points Both are (1) held for an unlimitey 
tenure and Patni tent i 4) transferab] 
time, (2) at a fixed rent, (3) heritable, ( able, (5) 
capable of being sublet, and (6) not liable to ejectment for 
arrears of rent. 

Contrast :—(1) As to the nature of the tenure, the interest of 
a patnidar seems to be of a higher order. 

(2) Though both are exempted from ejectment for arrears 
of rent, and both may be sold for arrears, a patni taluk may be 
sold for current arrears, without a decree for the arrears, 
under the summary procedure prescribed by the Patni Taluk 
Regulation. A mourashi mokarari tenure, on the other hand, 
may be sold under the B. T. Act, only in execution of a decree 
for arrears passed under Section 63, B. T. Act. 


prescri 
all respec 


(3) On a sale of the zamindari for arrears of revenue a 
mourashi mokarari tenure may be protected (a) if it exists at 
the time of the permanent settlement, or (b) if it has been held 
: a be rent from the time of the permanent settlement. But 
. m i would not be protected unless it comes under section 

and 39 of the Revenue Sales Act XI of 1859. 


(4) On failure of hei i 
zamindar, but a moist, the Patni tenure reverts to the 


state, mokarari tenure escheats to the 
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m temporary-settled estates. A patni taluk has been defined in 
the preamble to this Regulation as a taluk created by the 
dar to be held at a rent fixed in perpetuity by the lessee 
and his heirs for ever. Consequently, it cannot be created in a 
temporary settled estate. He cannot create a permanent tenure 
at a fixed rent, because his own engagement is not a 


zamin! 


permanent one. 

6. Creation of Patni by a Hindu Widow :—A Hindu widow 
can create a valid Patni on her husband's estate, if there is 
legal necessity to justify the alienation. She is not a tenant for 
life, but is the owner of her husband's estate, the Patnidar 
acquires no more than life-interest of the widow, if there is no 
legal necessity to justify the lease. The grant of a Patni by her 
without legal necessity is not, however, void, but only 
voidable and may be validated by the consent of the 
reversioner. Even when there is no longer necessity, she can 
validly create Patni on her husband's estate which has 
devolved on her with the consent of the next reversioner. The 
consent of the reversioner is effective even when given after 
the execution of the deed of transfer. In order to set aside a 
Patni lease granted by a Hindu widow, the reversioner must 
bring a suit within 12 years from the date on which the cause 
of action arose. 

7. Creation of Patni by Mahomedan widow :—Under the 
Mehomedan Law. the mother is not the legal guardian of the 
property of her minor children. She is merely a de facto 
guardian—a bare custodian of the property and has no power 
to sell, mortgage, or otherwise deal with immovable property 
belonging to them. In Imambandi, V. Mutsaddi (45 I. A. 73, 83), 
their Lordship of the Privy Council held that the mother has 
no large powers to deal with her minor child's property than 
any outsider or non-relative who happens to have charge for 
the time being of the infant and any transfer by the mother is 
wholly void. In Mohamed Amin, V. Vokil Ahmed (A. SC.358), 
it has been held by the Supreme Court of India that a de-facto 
guardian has no authority to enter into a family settlement in 
Tespect of a minor's property, even though the settlement 
might be for his benefit. Therefore, a Mehomedan mother has 
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no p to create a Patni taluk in the estate of her mi r 
o power to i 
child. tni by Shebait :—A grant of a Patni — 


8. Creation of P a euler estate is not necessarily voig, 
by a shebait a ae on account of unavoidable necessity 
provided cae ie power ofa shebait is similar to that of à 
In this respect t Property. A permanent lease of debutte; 
manager of a minor P ade for legal necessity. Where 


is void, if it is not m: f : 
tae ie unavoidable necessity compelling the shebait to 
aeae the property, such an allientation is clearly for the 


benefit of the deity. But if there is no such necessity, the fact 
that the value of the estate will be increased if an alienation 
by sale, mortgage or otherwise is effected, will not justify such 
a transaction, although it may be that thereby the endowment 
will be benefited. The period of limitation in such cases iş 


governed by Section 10 and not article 134 of the Limitation 


Act. 

9. Intermediate interest between a zamindari and a Patni 
tenure :—Acoording to the later decision of the Calcutta High 
Court, an intermediate interest can be created between a 
zamindari and Patni (41 C. W. N. 364; 34 C. L. J. 77). Earlier 
decision in 14 C. W. N. 389 was that a zamindar cannot 
lawfully create a permanent tenure between his own interest 
and a Patni taluk of the first degree. So, where a zamindar 
grants a lease above a Patni, it should be construed to be only 
an assignment of the rent payable to the zamindar and there 


is no relationship of landlord and tenant between the so- 
called lessee and patnidar. 


wee = gwing of the name of a Patni to the interest 
at Pi : e zamindar and the Patnidar does not make 
eo ontemplated by the Patni Regulation. A sale of 
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the purchaser acquires no title. Such a purchaser's right ca 
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i jar's interest would be edna. — of the 
patnidar by yirtue of the assignment even ri epi ei 
e no relationship of landlord and tenant between the 
assignee and the Patnidar. In 60 Cal. 1092 it has been held 
that a zamindar who has carved out a patni tenure is 

mpetent to interpose between himself and his tenant an 
intermediate holder who may realise the rent payable to him- 
self by his original tenant, provided that he does not thereby 
prejudice the position of the first tenant. Such interest, even if 
described as a Patni, will not itself have all the incidents of a 
patni tenure attached to it. But it there is a stipulation in the 
contract between the zamindar and the intermediate tenure- 
holder that the tenure would be liable to be sold under the 
summary process provided in the Patni Regulation, such 
stipulation would be perfectly valid. The existing Patnidar 
would have his rights intact as under the patni-patta. He is 
not affected by the sale of the intermediate interest, as his 
interest does not come within the range of encumbrance or 
annulable interests under Section 11 of the Patni regulation. 


*10. Incidents of Patni Taluks (Sec. 3). (1) Patni tenures 
declared valid, transferable and answerable for debt—Patni 
taluks are tenures in perpetuity at a fixed rent, heritable 
transferable, answerable for debts and subject to the process 
of courts. The tenure know by the name of Patni taluks, as 
described in Section 1 of this Regulation, shall be deemed to be 
valid tenures in perpetuity according to the engagements 
under which they are held. They are heritable and capable of 
being transferred by sale, gift or otherwise at the discretion of 
the holder, as well as answerable for his personal debts and 
Subject to the process of the Courts in the same manner as 
other real property. 


(2) Patnidars are competent to under- 
most conductive to their interest :— Patni 
Competent to let out the lands comprising 
manner they may deem most conductive to 
any engagements so entered into by suc! 
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all incumbrances resu a 
(3) Patni tenures are not voidable for arrears, ut liable tg 


be sold by public auction, the patnidar being entitled to 
surplus sale-proceeds :—In case of an arrear occurring upon 
any patni tanure, it shall not be liable to be cancelled for the 
same, but the tenure shall be brought to sale by public auction 
and holder of the tenure will be entitled to any excess in the 
proceeds of such sale beyond the amount of the arrear of rent 
due, subject. however, to the provisions contained in Section 
17 of this Regulation. 

(4) Rate of interest at e p.c. :—Subject to the provision of 
section 14A of this Regulation, an arrear of rent shall, not- 
withstanding anything contained in any other section of this 
Regulation or in any engagement between the zamindar and 
the talukdar whether entered into before or after the 
commencement of the Bengal Patni Taluk Regulatio: 
(Amendment) Act. 1941, bear simple interest at the rate of 6z 
per cent per annum from the expiration of that quarter of the 
agricultural year in which the instalment falls due to the date 
of payment or of sale of the tenure under this Regulation or of 


the institution of a suit for arrears of rent, whichever is 
earlier. 


72 
others shall be legal and bindi 


as Right of Patnidar to resumed chakran lands :—The 

expression Choukidari Chakran Lands” means lands held 

on service tenure by choukidars or Village Watchmen who 
rendered acts of personal service to the zamindar. 
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paiks etc. for the maintenance of order, protection of life and 

perty. the collection of revenue and other services per- 
Pe to them. All these different classes of officers were the 
r wants of the zamindars, appointed by them and removable 
à them. They were remunerated in many cases by the grant of 
q rent-free or at a low rent in consideration of their 
ices. The lands so granted were called chakran or service 


ands. 

i The Choukidari Chakran Lands were assessed at the same 
rate as other revenue paying lands by the D. S. and the P. S. 
All resumed choukidari chakran lands were transferred to 
the zamindars of the estates within which they were situated 
py the village Choukidari Act of 1870 (Sec. 48). Now the 
question is whether the patnidar is entitled to claim the 


resumed choukidari chakran lands. 

It is a general principle of law that unless a different 
intention is expressed or necessarily implied, a transfer of 
property passes forthwith to the transferee all the interest 
which the transferor is then capable of passing in the 
property and the legal incidents thereof. Unless therefore 
there is an express reservation, the patnidar is entitled to the 
settlement of the resumed chakran lands. Thus where a patni 
lease conveyed to the Patnidar all the lands of which the 
zamindar at the time of the execution of the lease possessed in 
the mouza included choukidari chakran land, it was held that 
on resumption by the Government and a settlement with the 
zamindar under Act VI of 1870, the patnidar became entitled 
to possession of the choukidari chakran land, subject only to 
payment to the zamindar of extra assessment of rent imposed 
on account of the resumed land (11 C. W. N. 201). But if in 
assessing the Patni rent, the profits of all the lands including 
the chakran lands were fully taken into account the patnidar 
would not be liable to pay additional rent for the chakran 
lands when they came into his possessions (5 C. L- J. 52). 

Under Section 41, Regulation VIII of 1793, the choukidari 
chakran lands must be taken to have formed part of the estate 
which was settled with the zamindars. They were annexed to 
malguzari lands and declared responsible for the public 
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zamindari. Upon resumptio 
rerni ae eee and transfer of the same ot 
ae the patnidar is entitled, if the land is covereg h 
e aici lease. to bring a suit for recovery of possession an 
not for specific performance of the contract. The perioq a 
limitation of such a suit is governed by Art. 142 or 144 o 
schedule 1 of the Limitation Act.IX of 1908. 
The leading case on the point is Ranjit Sing V. Kalidag 
(44. I. 4.117). ; 
The position of Government and zamindar in respect of 
C. L. :—The right of the Government is such lands 


resumed C. ‘eee 
has been defined in secy of State V. Kirtibash (42,1. A. 30), t 
was held in this case that the Government can resume such 


choukidari chakran lands if such lands had not been taken in 
consideration while the jama was fixed, though such lands 
might have been included in the malguzari lands of any 
estate. The Court will presume that every piece of land held as 
malguzari by any zamindar had been taken into account in 
fixing the jama under Section 41 of Regulation VIII of 1793, 
and burden lies on the Goverment to prove that any piece of 
land though held as malguzari had not actually been taken 
into account while the jama was assessed. 

*12 Right to minerals :—It is a well-established principle 
of law that a conveyance of land is prima facie a conveyance 
of the entire solum from the surface down to the centre of the 
including the mines, quarries and minerals beneath or 
a se Soa grant oh patni tenures in the absence of express 
aae age with it all the grantor's right, title and 
possess all chee and minerals and the Patnidar would 
reservation by a auna rights in the absence of express 
consonance with the a Segese mini DE 
Court in some earlier cases. e cas'andiwas taker by m 


But this view h 
arditi oit, las been held to be incorrect by their 
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e tenures created by a zamindar. the sub-soil rights will 
s under a patni only when granted in express terms. 

The proper test is not whether nothing is expressly 
excluded, but what to expressly granted and general words 
covering all interests are not sufficient to pass sub-soil rights 
in the absence of express words to that effect. Upon a grant of 
only the surface rights by a zamindar, he remains the owner 
of the sub-soil. A recital in the Patni deed that the grantee 
shall be in possession of “all the zamindary rights and 
interests in the land included in the mouza” does not convey 
the sub-soil rights to the grantee. 

It is now well settled in the case of Sashi Bhusan V. Raja 
Jyoti Prasad that when a grant is made by a zamindar of a 
tenure at a fixed rent, although the tenure may be permanent, 
heritable and transferable, minerals will not be held to have 
formed part of the grant in the absence of evidence to that 
effect. (44. I. A. 46). 

13. Rule as to the Liability for landlord's fee and security 
in case fo transfer. (Secs. 5 & 6) :— Sections 12 and 13 of the B. 
T. Act do not apply to Patni tenures which have been expressly 
excluded by Section 195 (e) of the same Act. 

The Patnidar has the right to transfer his taluk and a 
zamindar cannot refuse to give effect to alienations made by 
the Patnidar. But the zamindar is entitled to receive a fee fixed 
at 2% of the annual rent of the transferred taluk, the 
maximum being Rs.100 and could demand also substantial 
security from the transferee to the amount of half the jama as 
provided in Section 5 of the Patni Regulation. But this section 
has been ammended by Bengal Act XV of 1940 which provides 
that “notwithstanding anything contained in this Regulation, 
the provisions relating to security shall not, after the 
commencement of the Bengal Patni Taluk Regulation 
(Amendment) Act, 1940, apply to the transfer of a Patni Taluk 
or a share or a portion thereof’. 

Before the Amendment Act of 1940, the zamindar could 
refuse to register the name of the new transferee in his 
sherista for non-payment of fee and security. The omission 
by transferee from a patnidar to pay the fee and security to the 


abl 
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ay his title. His rights i 
atnidar and are not in i 
e payment of fee ang 
the name of a transfere, 
remained personal} 
t and the zamindar wa, 
stered transferee. 
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meant that t 
responsible for 
not bound to accep! 

After the Amen 


t rent from an unregi 
1940, the patnidar need no 
pay the security but he is to pay the fee on transfer at the rate 
of 2% on the jama and the maximum being Rs. 100. If the fee ig 
not paid the zamindar is not bound to recognise the transferee 
(Sec.6, Cl. 1) and may sell the tenure in execution for arrears of 
rent obtained against the registered tenant. 

The zamindar is not bound to accept payment of rent from 
an unregistered transferee of a Patni nor is he bound to recog- 
nise any deposit of rent made by such a transferee in his own 
name. The registration of name in the zamindar's sherista re- 
lieves the outgoing patnidar of all personal liability as to the 
payment of rent subsequent to the cessation of his possession 
hang is seu the transferee to deal directly with the land- 
tenure. eben a a a opportunity of protecting his 
lord's sherista, the ado ae Teglstered eee 
esie ac ta may recover his rent from the 

A person 
Pee apna eee nner ape 
landlord's sherista, is at tepletered hie mame ia iie 
arrears of rent obtained by the la sale DE dey pene 107 
patnidar of such decree and is tl ndlord against the registered 

S therefore a representative of the 


judgement-debtor wi 
(82 Cal, 1031), within the meaning of Sec.47 of the C. P. C- 
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14. opening of separate accounts (Sec. 6A) :—(1) Sec. 6A of 

patni Taluk Regulation prescribes the procedure to open a 
E his section has been inserted by Bengali 


account. T! 
ere was no provision for opening a separate 


thi 

ara 
K of 1940. Th 
before 1940. 


account 
holder of r a portion of a patni taluk intends 


dar separately, he is 
In that case he may 


submit to tl 
particulars. 


necessary > 
collector shall cause a COPY of it to 
h manner as may be prescribe 
1 Government. 
s received by the collector from any C0- 


from the zamindar or any of his co- 
ime of service or publication 
hever is later, the collector 
to open a separate 


be served on published in 
d by rules made by the 


such m 
provincia 

(2) If no objection is 
sharer of the applicant or 
sharers within 6 weeks from the t 
of the copy of the application, whic! 
shall direct the zamindar or zamindars 
account in the name of the applicant to which all payments 
made by him shall be credited separately to his share. The 
date on which the collector directs the opening of a separate 
account shall be held to be that from which the separate 


liabilities of the share of the applicant commence. 

(3) If any of the co-sharers of the applicant or the 
zamindar or any of his co-sharers object that the applicant 
has no right to the share claimed by him, or that his interest 
in the patni taluk in less or other than that claimed by him, 


or that the amount of rent stated by the applicant to have been 
f land is not the amount 


paid on account of such portion 0 

which has been recognised by the other sharers as the rent 
thereof, the collector shall refer t he civil court 
and shall suspend proceedings unt t issue is 


judicially determined. 


. (4) Whenever an order to open 
in respect of a share or a portion © 
Sec, (2) or whenever a Patni Taluk iS 
payable in respect thereof is distributed under sé 


he parties to t 
il the questions a 


e account is made 


a separat 
k under Sub- 
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for sale for arrears or rent, on, 
h taluk shall be put up for Sale y 


y 
t may be due. h 
respect of which the arrear of ren us Gi iiteni 

(5) In the advertisement for sale, Nate in éntion i 
exclude the share or portion of the Patni taluk from Which k 
arrear of rent is due shall be given. The share or portion of the 

taluk sold together with the share or por Hon excluded fro 
the sale, shall continue to constitute one integral taluk, th, 
share or portion sold being charged with the separate Portion 


of the rent assigned thereto. 

(6) If in the case of a sale according to Sub-Sec. (8) th, 
highest offer for the share or portion offered for sale is Not 
equal to the amount of arrears of rent for which it Wag 
advertised for sale and the subsequent arrears of rent dye 
thereon upon the date of sale, the sale shall be stopped and a 
notice that the entire patni taluk shall be put up for sale for 
such arrears shall be sent to all co-sharers of the tenant in 
such manner as may be prescribed by rules to be made by the 
Provincial Government. 

On the twenty-five day from the service of notice on the co- 
sharers of the tenant, the entire patni taluk shall be put up for 
sale for the arrears unless any other co-sharers of the tenant 
shall within 15 days, have purchased the share or portion in 
arrear by paying the whole of the arrers of rent for which it 
was advertised for sale and the subsequent arrears of rent due 
thereon or the tenant pays up the whole of such arrears within 
the said 15 days : 
menns pe tay a to avall himself of the 
eai a y this Regulation for realisation of any 
taluk, he shall es peepect ofa share or a portion of a Patni 
Regulation th not be entitled to put up for sale under this 

m the entire Patni taluk for recovery of such arrears- 

(7) If such purchase is completed R 
sale shall give a certificate of sal a making the 

le and delivery of possession, 


and if no such purch: 

ase is made wi ‘ 

taluk shal A within 15 q re 

Pal I be sold in the manner referred to į ays, the enti 
gal Land Revenue Sales Act, 1859 © in Sec.14 of the 
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15. Distribution of rent or partition of Patni taluk :— 
sec-6B)- Sec.6B of the Patni Taluk Regulation lays down that 
the provisions A Sec.88 of the Bengal Tenancy Act, 1885, 
shall apply mutatis mutandis to the distribution of rent 

ayable in respect of a Patni taluk with the substitution of the 
word “fifty rupees for the word “two rupees” in the proviso (b) 

o sub-section (2) of the said section. Sec. 6B further 

rescribes that every co-sharer proprietor of a joint 
undividual patni taluk has the option either to institute a suit 
ina competent civil court for partition of such taluk or to 
partition such taluk according to the provisions of the Estates 
partition Act, 1897 which Act shall apply mutatis mutandis 
(with necessary alteration) to such Partition. 

+16. Sales of Patni Taluks (Sec.8) :—The Patni Regulation 
allows the zamindar to bring the taluk to sale for non- 
payment of rent. The zamindar can apply through the 
collector the provisions for biennial sales for recovery of 
arrears of rent of a Patni taluk. These provisions have given 
the zamindars an easy and speedy means of realising the 
Patni rent. 

First sale :-On the first day of Baishak every year the 
zamindar shall present a petition to the collector specifying 
the arrears due to him on account of the expired hear from the 
Patnidar. This petition in original shall be stuck up in some 
conspicuous part of the Collector's Kachary, with a notice that 
if the amount are not paid before the Ist of Jaistha, the 
tenures of the defaulters will be sold by public sale. Should, 
however, the 1st of Jaistha fall on a Sunday or a holiday, the 
next subsequent day, not a holiday, shall be selected instead. 

A similar notice shall be stuck up at the Sadar Kachary of 
the zamindar himself and a copy or extract of such part of the 
notice shall be sent by him to be similarly published at the 
Kachari or at the principal town or village upon th 
the defaulter, 

The zamindar shall be exclusively answ 
observance of the forms above prescribed, and 
Tequired to be sent into the mafassil shall be s 
Single peon, who shall bring back the receipt of th 


e land of 


erable for 
the notice 
erved by a 
e defaulter 
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he same : or in the event of inability ti 
procure this, the signatures of three a ens 
residing in the neighbourhood in attesta n Noticg 
having been brought and published on the spot. : 

In case the people of the village objects or ae to si A 
their names in attestation, the peon shall go to the Kachari of 
the nearest Munsiff, or if there is no Munsiff, to the nearest 
thana, and there make voluntary oath that he has publisheq 
the notice duly and shall bring back a certificate, signed anq 
sealed by the Munsiff or the officer in charge of the thana, The 
notice must be published before the 15th of Baisakh, 
otherwise the sale will be invalidated. 

The zamindar shall also send by registered post to all 
defaulters a copy of or an extract from the notice containing a 
specification of any balances that may be due to him on 
account of the rent of the expired year and other particulars 


80 


or of his manager for t 


mentioned in this section. 

Mid-year sale :—The zamindar can also send a similar 
petition to the collector on the Ist of Kartic specifying the 
arrears of rent due to himself from the patnidar upto the end 
of Aswin. The publication of the required notice must be, as in 
the case of Ist sale, properly done. The date for the full 
payment of the arrear shall be the last day of Kartic, and the 
sale shall take place on the Ist of Aghan. The patnidar is 
however more leniently dealt with in mid-year sale. He is 
allowed to stop the sale by paying before the date of the sale so 
much of the arrear as shall reduce it (including any 
intermediate demand for the month of Kartic) to less than Zz of 
the total demand of the zamindar according to the Kistbandi, 
calculated from the commencement of the year to the last day 
fo Kartic. In the case of Ist year sale, the whole of the arrears 
must be paid by the defaulting Patnidar to stop the sale. 


It is provided by Bengal Act XV of 1940 that the zamindar 
shall send by registered post to all defaulters a copy of, or an 
extract from, the notice containing a sepcification of any 
balance, that may be due to him on account of the rent of the 
current year upto the end of the month of Aswin and other 
particulars mentioned in this section. 
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e zamindar i isfi 

Like arate default i a that there is reason to 
pelieve e š ping out of the way for the 
urpose of avoiding service of a notice or document under this 
section OF that for any other reason the notice or document 
cannot be served in the ordinary way, he may cause it to be 
served by affixing the same in some conspicuous part of the 
house (if any) in which the defaulter is known to have last 
resided or carried on business or personally worked for gain. 
service by this method shall be as effectual as if it had been 
made on the defaulter personally. 

The name and address given in the notice of succession or 
transfer of a part taluk or a share or a portion thereof under 
section 17A shall be presumed to be the correct name and 
address of the person succeeding to, or transferee of such taluk 
until fresh notice under that section has been given on a 
subsequent date or until a change of the address has been 
notified to the zamindar by registered post not later than lst 
day of Chaitra or the 1st day of Aswin immediately preceding 
the date of sale fixed under this section. 

*17. Difference in Procedure of 1st sale and Mid-year sale 
:— The procedure of Mid-year sale is the same as that of the 
first year sale except in the following respects :— 

(1) The first sale is to be applied on the 1st of Baishak for 
the balances due for the expired year. The mid-year sale is to 
be applied for on the 1st of Kartic for the balances due for the 
current year upto the end of Aswin. 

(2) The notice of sale which is to be published in the 
mafassil (a) in the case of first sale before the 15th Baisakh 
and (b) in the case of Mid-year sale before the 15th Kartic. 


(3) In the case of 1st sale, the notice of sale must state that 
unless the whole of the amount claimed is paid before the 1st 
of Jeth, the tenure of the defaulting patnidar will, on that day, 
be sold. In the case of Mid-year sale, the notices must state 
that unless the whole of the amount claimed or so such of it, 
àS shall reduce the arrear (including any intermediate 
demand for the month of Kartic) to less than 7 of the balance 
due, be Paid before the Ist Agrahayan, the tenure of the 
defaulter will , on that day, be sold. 


| 
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(4) In the case of the first sale, on the date of the sale, the 
zamindar's man must attend with the accounts and also With 
the receipt or certificate of service of the mafassil notice, In 
the case of mid-year sale, he must attend with the receipt op 
certificate of service (as in the case of the first sale) and also 
with the Kistbandi of the defaylter in order that it may be seen 
whether the balance exceeds A of the demand upto the date of 


sale. 


18. How sale is conducted (Sec.9). Rules for bidding :—) 
sales of saleable tenures shall be made in public kachary. The 
land shall be sold to the highest bidder and everyone except 
the actual defaulter shall be free to bid. The zamindar or the 
under-tenant of the defaulter may bid, 15% of the purchase 
money shall be paid immediately the lot is knocked down and 
the officer conducting the sale shall be competent to refuse to 
accept a bid or to knock down a lot to any bidder unless he is 
satisfied that the amount reqired to be depositedis in hand 
for the purpose or will be produced within 2 hours. If the 15 
per cent is not paid within 2 hours of the sale, the lot shall be 
resold on the same day and if the remainder of the purchase 
money is not paid by noon of the 8th day, notice shall be given 
of re-sale on the following day by proclaiming the same by 
beat of drum through the bazar of the sadar station of the zila, 
after which the lot shall be re-sold at the appointed time at the 
risk of the first purchaser, who shall forfeit the advance of 15 
per cent already made and will be further answerable for any 
sum in which the proceeds of the 2nd sale may fall short of the 
antecedent one. The deficiency will be levied by the process for 
the execution of decress of the civil courts. 


19. Forms to be observed on selling (Sec.10) : —At the time 
of the sale, the notice previously stuck up in the kachary shall 
be taken down, and the lots will be called successively in the 
order in which they are found in that notice. A person shall 
attend on the part of the zamindar with a statement of the 
payments made up to the day of sale on account of the balance 
of each advertised lot, together with the receipt or certificate 
of the notice directed to be published in the mufassil; nor 
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fa Jot be put up to sale until the statement produced 
shal have been inspected and the existence of a balance for 
ear ascertained therefrom, nor until the receipt for the 

2 5 shall have been read; the observance of which forms 
patai recorded in a separate rubakari to be held upon each 
sl old. In the case of mid-year sales, the kistbandi of the 
lot Bier shall also be produced in order that it may be seen 
i the balance remaining unpaid exceeds a four-anna 
thal rtion of the demand upto the date of sale. The sale shall 
mke place unless this is ascertained. the zamindar shall 
k exclusively responsible for the correctness and 
authenticity of the papers to be exhibited. The public officer 
making the sale shall not be answerable in any respect except 
its fairness and publicity and for the observance of the 


m prescribed for his guidance in this Regulation. 


+20. Effect of Patni Sale (Sec.11). (1) Tenures to be sold free 
ofincumbrances by act of defaulter :—When a Patni Taluk is 
sold at public sale for arrears of rent, it is sold free of all 
incumbrances created by the defaulting patnidar. A Patni sale 
gives the purchaser what may be called a “parliamentary 
tile’. He is entitled to have possession of the tenure in the 
same state in which it stood at its creation by the zamindar 
free from all incumbrances created on it by the defaulting 
patnidar, his representatives or assignees, unless the right of 
making such incumbrances shall have expressly vested by a 
stipulation in the written engagement under which the tenure 
may have been held; and no transfer by sale, gift or otherwise, 
no mortgage or other limited assignment shall be permitted to 
bar the indefeasible right of the zamindar to hold the tenure 
ofhis creation answerable in the state in which he created it 
for the rent, The auction purchaser of a patni taluk sold for 
aTears of rent can thus avoid all incumbrances created by the 
pauline Patnidar. But where an incumbrance was created 
be the creation of the patni tenure, the purchaser cannot 
aa incumbrance inasmuch as it was not the work of the 
= ting patnidar. On the other hand if an incumbrance has 
created on a patni tenure by the Patnidar with the 

SS sanction of the zamindar, the purchaser of the tenure 


_— ~~ 


» 


84 Bengal Patni Taluk Regulation 


when it is sold for arrears of rent is not entitled to avoiq the 


incumbrance. 

The power given to a purchaser at a patni sale to anny 
incumbrances and under-leases is not limited to the 
purchaser personally but is extended to his heirs and assigns, 
So not only the purchaser but his transferee also can avoid an 
incumbrance. One of the serveral purchasers cannot, 
however, annul an incumbrance or an under-lease. Where 
there are more than one purchaser, all the purchasers shall 
join together to avoid and annul incumbrances and under. 
tenures (22 Cal. 334). The incumbrance is not ipso facto 
avoided by a sale of the patni for arrears of rent but is only 
liable to be a voided at the option of the purchaser at such a 
sale. Such option may be exercised by the institution of a suit 
within the time allowed by law. The period of limitation for 
such a suit for avoiding incumbrances and under-tenures is 12 
years from the date of confirmation of the sale. 

(2) No under-lease to stand after sale :— On sale of a taluk 
for arrears, all leases originating with the holder of the 
former tenures, if it is a creation of middle interest between 
the resident cultivators and the late patnidar, must be 
considered to be cancelled. In other words all the rent 
receiving interests created by the defaulting patnidar and 
other subordinate and inferior interests are subject to 
annulment. The possessors of such interest must lose the 
right to hold possession of the land and to collect the rents of 
the raiyats. 

The effect of sale of a patni taluk for arrears of rent is not 
to render all under leases ipso facto void without any further 
action on the part of the auction purchaser but merely to 
make them voidable at his option. So after such a sale an 
under-tenure subsists until it is annulled. 

There may be various grades of subordinate interests 
under a patni, such as darpatni, sepatni, mukarari, dar- 
mukarari, semukarari and there may be incumbrances on 
each of these various grades of subordinate tenures. As the 

aca ag oe interest annuls the subordinate 
i ecessary that the purchaser must find out 
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des of subordinate interests and annul each of them. 
he annulment of a darpatni causes annulment of 
nces created by the darpatnidar and the holders of 
rests subordinate to him which are carved out of the 
e tni. (25 C. W. N. 106). The purchaser must annul the 
shest subordinate interest, and he may, if he chooses, avoid 
her rm any tenure of inferior grade. When there is a chain 
r al bordinate interests, the purchaser, if he chooses to 
of a his power to annul any under-tenure at all, must 
eos with the highest subordinate interest and may proceed 
begin ds as far as he chooses; but he cannot arbitrarily 


downwar H ; 5 3 
noose any under-tenure in the chain and annul it while 
c 


allowing those above it to stand. 

(3) Exception in favour of bona fide engagements with 
raiyats :-There are certain rights in land which are protected 
notwithstanding a sale under the Regulation. Khudkast 
ralyats or residents and hereditary cultivators are not liable 
to ejectment and bona fide engagements with them by the 
defaulter cannot be interfered with by a purchaser. But the 
rent of such a raiyat may be enhanced, if it can be proved ina 
regular suit that a higher rate was demandable from any 
raiyat at the date of the engagement. “Bona fide engagements” 
are those which are made in good faith without fraud, 
collusion or mala fides. 

‘21. Khudkast and Paikast Raiyats :—The original 
division of the raiyats was into Khudkast and Paikast. The 
permanent tenants settled in the village were called Khudkast 
Talyats (khudown, and kast—cultivation) or raiyats 
cultivating the land of their own village or the village in 
which they resided as distinguished from Paikast raiyats 
Pai-near, living near, non-resident and kast-cultivation) or 
Talyats who were residents of another or neighbouring village 
and cultivated land near their own village. 

The khudkast raiyats had hereditary rights of occupancy 
but they could not transfer their rights. The Paikast raiyats 

ad no such rights but were mere tenants-at-will. 
, The khudkast raiyats were the original settlers in bie 
age with their decendants and the immigrants who ha 
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permanently settled in the village and they were admitteg to 
share the same previleges. The rights of khudkast Talyats 
were regulated by custom and they had a hereditary right to 
cultivate the lands of the village. They could not be OUusteg 
while they continued to hold their holdings and Pay the 
customary revenue but on the other hand they could Not 
originally transfer their holdings without the consent of the 
community. 


*22. Reasons for allowing under-tanants means of stayin 
sale (Sec.13) :—(1) On a sale of a Patni taluk under thi, 
Regulation the inferior taluks held under the Patnidar are 
laible to be cancelled by the purchaser. This injury may be 
brought on the under-tenures by the patnidar purposely 
withholding the rent due from him to the zamindar. To 
provide against such contingency the under-tenants have 
been given the right of saving their tenures from ruin that 
must attend a Patni sale. 

(2) How the under tenants may stay sale :—Any darpat- 
nidar or any other under-tenure holder, whether his name is 
registered in the zamindar's office or not, may protect the 
Patni from sale by paying the amount of arrears into the 
collectorate at any time before the sale. (18 C. W. N. 747). Buta 
resident and hereditary cultivator cannot stay a sale under 
this Regulation because his interest is protected. A tender to 
stay a sale under this section must be of the whole of the 
zamindar's demand and must be unconditional. 

(3) Procedure in case of amount lodged being rent due from 
under-tenants :—If the amount lodged is rent due by the 
inferior talukdar to the defaulting patnidar, the amount shall 
be carried to the account of the tenant or tenants lodging it 
and will be deducted from any claim of rent that may be 
pending or brought forward against him or them by the 
Proprietor of the advertised tenure. In other words if the 
ne he is himself in arrear the amount deposited by 

would go towards satisfaction of his rent. 

(4) Procedure in case of amount I 
private funds :—If the under- 
already paid his full rent, the 


odged being advance from 
tenant is not in arrear and has 
amount deposited in considered 


i <i 
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advance from private funds for which a statutory tien 

job? in favour of the depositor in order to recover the 
grise® e dvanced from the profits. The lien created under this 


amount tantamount to an usufructuary mortgage. The under- 

A der who makes the deposit is entitled to remain in 

a only so long as the full amount advanced with 
ssi is not realised from the usufruct of the tenure. The 
ere ‘tinguished as soon as the debt is satisfied from the 

is Fhe tenure and the moment the lien is extinguished, 
profits © Iter becomes entitled to recover possession. No order 
ihe lectin is necessary in this behalf, nor is a regular 
of the ntial to alter the legal position of the parties (7 C.L. J. 
suit E ner his debt has been satisfied, he does continue in 
604). If on, he does so at his peril and renders himself liable 


ati : : 
Gi for the profits received in excess. 


on account : 
If the defaulter desires to recover his tenure from the 


hands of the person or persons, whio, by making the advance, 
have acquired such an interest in the taluk and entered in 
essession, he shall not be entitled to do so except upon 
payment of the entire sum advanced with interest at the rate 
of 12 per cent per annum upto the date of possession, or upon 
exhibiting proof in a regular suit that the full amount 
advanced with interest has been realised from the usufruct of 
the tenure. 

(5) Right of person making payment to prevent sale :— It is 
provided by Bengal Act XV of 1940 that when any person, 
whose interest are affected by the sale of a patni taluk or a 
share or a portion thereof pays to the collector the amount 
Tequisite to prevent the sale, he shall have the following 
Tights :— 

(a) the amount so paid by him shall be regarded as a ‘a 
bearing interest at 12 per cent per annum and secured y a 
mortgage of the taluk or a share or a portion thereof to him; 

b) his mortgage shall take priority of every other pra 
M the taluk or share or a portion thereof other than a 
arrears of rent; and 

£) he shall be entitled to possession of t 


a Portion thereof as mortgagee of the tal 
=H 


he taluk ora share 
Jukdar, and retain 


> 


| 
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possession of it as such until the debt, with the interest q 
thereon, has been discharged. This is an additional reme, d 
and would not affect any other remedy which is available to 


any such person. 

(6) Deposit by inferior talukdar :—It is also provideq by 
Bengal Act XV of 1940, that “when a patni taluk or a share or} 
portion thereof is advertised for sale under this Regulation 
for arrears of rent owing to the default of a superior talukda, 
and an inferior talukdar pays money to the collector in Order 
to prevent the sale, such inferior talukdar may, in addition ty 
any other remedy provided for him by law, deduct the whole 
or any portion of the amount so paid from any rent payable by 
him to his immediate landlord; and that landlord, if he is not 
the defaulter, may, in like manner, deduct the amount so 
deducted from any rent payable by him to his immediate 
landlord, and so on until the defaulter is reached.” This 
procedure of payment will ultimately make the defaulter to 
pay his dues. Any amount paid by an inferior talukdar 
towards arrears of rent defaulted by a superior talukdar, shall 
be adjusted and deducted from his rent payable to his 
immediate landlord. 


23. Sale not to be stayed unless arrears claimed be lodged; 
but suit to lie for its reversal. (Sec.14) :— Under Sec. 14 of this 
Regulation, the sale of a patnitaluk will not be stayed, unless 
the arrears claimed by a zamindar is lodged on or before the 
day fixed for the sale of the tenure. To stay a sale, one must 
pay the whole of the zamindar's rent unconditionally. But a 
suit will lie for the reversal of the sale on the ground that 
there was no balance due. The purchaser shall be made a party 
in such suits and upon decree passing for reversal of the sale. 
the court shall indemnify him against -all loss. The 
amendment of 1940 further provides that the right of the 
zamindar to make the sale shall not be stopped by any party. 
nor shall the sale be reversed solely, on the ground that 4 
notice or other document mentioned in sec.8 was not served 
personally on the defaulters or any of them. A tender to stay 4 
sale under this Regulation must be of the whole of the 
zamindar's demand and without any condition. 
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nregistered transferee of a patni tenure can use to set 
e held under this Regulation. although a zamindar 

t bound to recognise the unregistered tenant, still he may 
js nol ted as a person desirous of contesting the right of the 
be ona to make the sale; and so it is open to him to sue the 

ndar of account of any illegal act by which his rights 
hat peen affected in respect of the tenure (12 Cal. 622 : 15 


Cal. 345). 
(2) Summary investigation may be applied for by 


defaulter, but sale not to be stayed without deposit :—A 
atnidar may apply for a summary investigation at any time 
Lata the period of notice (i.e. on or before 1st Jaistha or lst 
Aghan, as the case may be) in case where he may contest the 
zamindar's demand of any arrear. The collector is not 
competent to postpone the sale and to decide the summary suit 
after date fixed for sale. As no award had been given on the 
day of sale and the case will still pending, the collector had no 
option but to proceed with the sale on the zamindar insisting 
on the demand and on the responsibility of the zamindar. If 
the collector was of opinion that the sale could not proceed 
because the zamindar did not file the patnidar's kabuliat as 
required under this clause, the case ought to have been struck 
off on the day of sale. 

The sale shall not be stayed unless the amount claimed is 
lodged by the talukdar contesting the demand. If the'deposit is 
not made, the sale will be held and the only remedy open to a 
patnidar is to bring a suit for a reversal of the sale and for 
damages under this section or to apply under Sec.14A for 
Teversal of the sale. 

Itis provided by Bengal Act. XV of 1940 that any talukdar 
shall be entitled to stay the sale of his taluk by paying the 
amount in arrears to the officer conducting the sale before the 
sale actually takes place. 

*24. Procedure for setting aside sale (Sec.14A ) :—This 
ae has been inserted by Act IV of 1933 which came ae 
Ha is on the 18th May, 1933. This Section gives the "2" 
tho: ng aside the patni sale on conditions analogou 

Se contained in Sec. 174 B.T. Act and Or. 21. R. 89, C. P. C- 


An U! 
aside a sali 


5; ~ 
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this Section a Patni-sale could be set 
aside by a regular suit brought under Section 14 of the 
Regulation. the Patni Regulation as originally enactey 
contained no provision which would enable a defaultin 
patnidar or other interested persons to have the sale set asiq, 
by depositing the arrears of rent even if the property had been 
sold at an inadequate price. The Patnidar had to suffer this 
loss as a necessary evil. It was to redress this evil that the 
present section was added to the Patni Regulation and as it is ą 
remedial provision, it ought to be liberally construed. (61 Ca), 
903). This Section is retrospective in operation and applies to 
all sales held under the Regulation whether before or after it 


Prior to the enactment of 


came into operation. 


This Section gives the right to all persons holding an 
interest in the taluk to have a patni-sale set aside by 
depositing the amount of demand of the zamindar together 
with interest and all costs incurred by the zamindar in 
bringing the tenure to sale and an additional amount of one 
per cent of the purchase money for payment to Government 
and ‘a compensation of 5 per cent which, in no case, will be 
less than a rupee, for payment to the purchaser. The 
application for setting aside the sale is to be made to the 
collector together with the deposit within 30 days from the 
date of sale. the right is not restricted to the defaulting 
patnidar alone, but is extended to all persons interested in the 
Patni, viz. talukdars or tenure holders of the second decree, 
persons holding any interest acquired before the sale and 
mortgagees of such patni. If, however, any suit has been 
eta T Sec.14 of the Regulation to set aside the sale, 
eats acti 7 before an application under this section 
upto the date of dep ae i feet coma uel 
Ahna devi posit. The deposit must be made in all cases 
pened of aod rom the date of the sale. In case of re-sale, the 
original sale, ai e apated om ti aate: of Be 
competent to extend sy P me TELE no 
me for the deposit. If the court is 


closed on the last of th 
e 30 d: i 
the next day the court am aes pa 


a 
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on receipt of an application to set aside the sale, the 
collector shall cause a notice on the zamindar and the auction 
urchaser fixing a date for hearing the same. 

If no objection is made by the zamindar or the auction 
urchaser and the deposit has been made within 30 days from 
the date of the sale, the collector shall allow the application 
and make an order setting aside the gale and shall pass order 
for the disposal of the money deposited by the applicant and 
the refund of the purchase money. 

if any objection is made by the zamindar or auction 

urchaser, the collection shall refer the application together 
with the objection to the civil court having jurisdiction. The 
civil court shall decide whether the applicant is entitled under 
this section to have the sale set-aside, and shall either 
dismiss the application or make an order setting aside the 
sale, and shall pass such further orders regarding the disposal 
of the money deposited by the applicant, the refund of the 
purchase money, the payment of cost or any other matter 
arising out of the application as it thinks fit. 

It is provided by Bengal Act XV of 1940 that the provisions 
of this section shall apply to the setting aside of the sale of a 
share or portion of a patni taluk whenever a separate account 
shall have been ordered to be opened in respect of such share 
or portion under section 6A. 

25. Delivery of possession to purchaser. (Sec.15) :— (1) On 
the expiry of 30 days from the date of any sale made under this 
Regulation or if there has been a re-sale within 30 days of the 
original sale, if the purchase money has been paid by the 
purchaser, and if no application under section 14-A to set 
aside the sale is pending, such purchaser shall receive from 
the officers conducting the sale a certificate of such payment. 

The purchaser shall then proceed with the certificate in 
question to procure a transfer to his name in the kachary of 
the zamindar, and upon furnishing security, if required, to 
the extent of half the jama or annual rent, he shall receive the 
usual amaldastack or order for possession together with the 
Notice to the raiyats and others to attend and pay their rents 
henceforward to him. (After 1940 no security is required) 
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all also be boun: 
h the tenure pure 


92 
d to furnish access to ą 


The zamindar sh 
connected wit 4 
Poni in his kachary; and if he in any monner delay, 
the transfer in his office, or refuses to give the orders for 
possession, notwithstanding that good and substantig 
security shall have been furnished or tendered on Tequisition, 
the new purchaser shall be entitled to apply direct to the court 
and he shall be put in possession, of the lands by means of th, 


nazir, in the same manner as possession is obtained under ą 


decree of court : 
Provided, however, that if the delay be on account of the 


zamindar's contesting the sufficiency of the security tendereg, 
the rule contained in Sec. 6 of this Regulation shall be 
observed. 

(2) Procedure in case of opposition to purchaser :—When a 
new purchaser shall proceed to take possession of the lands of 
his purchase, if the late incumbent himself, or the holders of 
tenure or assignments derived from the late incumbent, and 
intermediate between him and the actual cultivators, shall 
attempt to offer opposition or to interfere with the collections 
of the new purchaser from the lands composing his purchase, 
the latter shall be at liberty to apply immediately to the civil 
court for the aid of public officers in obtaining possession of 
his just rights. an 

A proclamation shall then issue under the seal of the court 
and signature of the Judge declaring that the new incumbent 
having, by purchase at a sale for arréars of rent due to the 
ee be entire rights and privileges attaching 

ys ate talukdar, in the state i i s 
originally derived by him from th ; e in which it wa 
recognised as entitled to ae woo ae alone wibe 
the mafassil, and no payments m: eo 

ade to any other individual 


will 

eee be pee be credited to the raiyats or others in 
on ai e 

same may be pleaded. ny other occasion whatever when the 


(3) Procédure in case of col 
late incumbent or his late u; 
the entry of the new purchas 


tamed opposition :—Should the 
n er-tenants continue to oppose 
er, notwithstanding the issuing of 


hased that may 


Bengal Patni Taluk Regulation 93 


Jamation, Or should there be reason to apprehend a 
e peace on the part of any one, the aid of the 
officer and of all other public officers who may be at 
alice d capable of affording assistance shall be given to the 
su haser, on his presenting a written application for the 
event of any affray or breach of the peace 
tire responsibility shall rest with the party 
urchaser to assume his 


proc 


ha 
soo y of th 


pure 
and in the 
, the en! 
the lawful attempt of the p 


new 


opposing 
rights- 
Note :— 
sale held un 
confirmed. It 
of the purchase mo! 
But since the ame 


Prior to the amendment made by Act. IV of 1933, a 
der the Patni Regulation did not require to be 
became final and conclusive when the balance 
ney was paid under action 9 (31 C. L. J. 484). 
ndment the confirmation is to be made on 

iry of 30 days from the date of sale. As a result of the 
snk the ai shall not, by the deposit of the purchase 
money on the 8th day, be final and conclusive and ipso facto 
confirmed, but would require to be confirmed on the expiry of 
30 days if no applicaiton under section 14-A to set aside the 
sale is filed and pending for disposal (Bhowmik, Patni Sale 


Law, 199). 

After confirmation of the sale, the p 
acertificate from the officer conducting 
it he will go to the kachari of the za 
transfer of the property in his name and on payment of 
security if required or annual rent he will receive the order for 
possession together with the notice to the raiyats and others 
to pay their rents to him. In case of delay to transfer or refusal 
to give the orders for possession, the purchaser shall be 
entitled to apply to the court and he shall be given possession 
of the property by the nazir in the same manner as possession 
is obtained under a decree of court. 

Cl. (2) provides that if the late incum 
the tenure or assignements attempts to © 
interfere with the collections from the lands, the purchaser 
can apply immediately to the Civil Court for aid of public 
Officers in obtaining possession. On his application a 
Proclamation will be issued under the seal of the court and 


urchaser shall receive 
the sale. On receipt of 
mindar to procure a 


bent or the holder of 
ffer opposition or to 


ft. —s, 
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g iudge declaring that the purchaser acqui 
signature of the judg ge of the late talukdar. He te 


tire rights and privile; é 
= ie on the state in which it was originally deriveg I 
the defaulter from the zamindar. He is entitled to ia 


collections from the tenants and no payments made to 
other individual will be credited to the raiyats or others, 

Cl. (3) provides that in case of further opposition after the 
proclamation is issued or if there is reason to apprehen, da 
breach of the peace, the aid of police officers and Publie 
officers shall be given to him on presenting a Written 
application for the same. In the event of affray or breach of 
the peace, the entire responsibility shall rest with the pa 
opposing the lawful attempts of the purchaser to assume his 
rights. The purchaser when resisted in obtaining delivery 
possession is to apply to the District Judge and not to th 
Collector. (B. B. Mitra-Land & Water, 132). 


26. Rules for disposal of sale proceeds. (Sec.17) :—(1) The 
following rules have been enacted for the disposal of the 
proceeds of any sale made under the rules of this Regulation :— 

(2) I. P. C. to be carried to the account of Govt :—One per 
cent shall be first deducted from the net proceeds realised, and 
Shall be carried to the account of Provincial Government for 
the purpose of meeting the expense of any extra establish- 
ments which it may be necessary to maintain for carrying 
into effect the provisions of the Regulation. 

(3) Payment to zamindar :—The balance on account of 
sae the sale may have been made shall next be made good 
car — and all charges incurred in bringing the 

© the zamindar or other the 
same may be due : person to whom 

Provid 
rais sna the no former balances, beyond thost 

year (or of that immediately expired, if the sale 


94 


e 


of the process with: 
the time, will h 
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dividual talukdar, and must be recovered in the same way 
as other debts by a regular suit. 

The Provincial Government may prescribe by rules the 

ount of charges incurred by the zamindar in bringing a 
taluk to sale under this Regulation. 

(4) Disposal of remainder :—Any excess that may remain 
after satisfying the demand of the zamindar, in the manner 
above described, shall be forthwith sent, by the officer 
conducting the sale to the treasury of the collector or 
Assistant Collector of the district to be there held in deposit to 
answer the claims of the talukdars of the second degree, or of 
others who, by assignment of the defaulter, may be at the time 
in possession of a valuable interest on the land composing 
taluk sold or any part of it. 

(5) Under-tenant free to prosecute for price of their interest 
or compensation :—It shall be competent to any one 
conceiving himself to possess such an interest to bring 
forward his claim to the price he may have paid for the same, 
or for a just compensation for the loss sustained by him in 
consequence of the sale, by instituting a regular suit at any 
time within two months from the date of sale. 

If the court shall, on investigation, consider the plaintiff's 
claim to be an equitable one, the court will award to the 
claimant either the price he may have originally paid, or the 
value of the interest at the time of sale, or any other amount 
that may be deemed just and equitable under all the 
circumstances. 

In many claims, payments to be made proportionately :— 
If there be more claimants than one, payments shall not be 
made from the deposit until the whole of the claims be settled; 
and, in case the value assessed upon the whole should exceed 
the amount in deposit, such amount shall be divided 
Proportionately, and the reminder stand as a personal debt 
against the defaulter, to be realised from him by the usual 
Process for the execution of decrees. 

(6) Suit not to lie if the under-tenant be himself in arrear 
at the time of sale :—Provided, however, that no talukdar of 
the second degree, or other possessor of an assigned interest 
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sold, who may be holding unq ei 


stipulation for the payment of an annual amount in the Way 
of rent, shall be entitled to recover compensation for the loss 


of such tenure or assignment upon its becoming cancelled p 
sale of the superior taluk, except after exhibiting proof that 
the whole amount of the rent demandable from himself hag 
been paid or lodged for the purpose prior to the date of sale, 

(7) In case of no claim in 2 months or only partial claims, 
defaulter to receive the excess unclaimed :—Should no claims 
upon the purchase money of a taluk sold as above be brought 
forward by any under-tenants or assignees within the periog 
of two months from the date of sale, or should the amount 
claimed by those who may have sued not equal the entire 
deposit, the defaulter whose tenure may have been sold shal] 
be at liberty to petition the Court for the amount so held in 
deposit, or for the excess thereof, as the case may be, and he 
shall receive a certificate, under the seal of the Court, of there 
being no claims to afford ground of detention for the whole or 
any part of the deposit; and upon exhibiting such certificate to 
the Collector, the amount set free thereby shall be paid to his 
receipt. In the same manner, upon executing a decree passed in 
favour of any under-tenants or assignees, they shall receive 
certificates, under the seal of the Court, declaring the amount 
adjudged to them out of the deposit; and upon exhibiting these 
certificates the amount shall be paid severally to their 
receipts by the Collector. 


96 
upon the land of the tenure 


(8) Substitution of Government securities for cash in 
deposit :—(1) It shall be competent to any party interested in a 
deposit to withdraw the whole or any part thereof, on 
substituting Government securities, bearing interest, in lieu 
of the money so held in deposit; such securities to be taken at 
the rate of discount or premium of the day. 


ME 1s o application of any of the parties to any suit 
OT i ihe ra of a taluk or the disposal of purchase 
wits heldin de ui : sold, the civil court may direct that any 
shall be inv posit under the fourth clause of this section 

ested pending the further orders of the Court, and 
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jere upon the Collector shall remit the said sum to the Court 
for investment. 
Notes :—This section deals with the rules for disposal of 


sale proceeds. 

cl.(2) provides that one per cent shall be first deducted 
the net proceeds and shall be carried to the account of 
rnment for the purpose of meeting the expense of any 
plishments for carrying into effect the provisions 


from 
the Gove 
extra-estal ‘ 
of this Regulation. 

cl. (3) provides that the balances due for a period earlier 


than the current year or the year immediately expired are not 
to be included in the demands to be satisfied from the sale- 
proceeds. But the antecedent balances being mere personal 
debts must be recovered in the same way as other debts by a 
regular suit in the civil court. 

There is no conflict between Sec.65 of the B. T. Act and 
Sec.17 of the Patni Regulation and there is no difference 
between the patni taluks and other tenures in respect of the 
applicability of Sec.65 B. T. Act to them. In 19 C.W.N. 1001; 20 
C. L. J. I it has been held that the charge, which the zamindar 
has under Sec. 65 B. T. Act on a patni tenure for former 
balances of rent, is not destroyed but is transferred to the 
surplus sale proceeds, even where the tenure has been sold 
under the Patni Regulation for the realisation of arrears due 
for the year immediately expired or for the current year, as 
the case may be, especially where the zamindar has already 
obtained a decree for such former balances of rent proper to 
the sale. Therefore, where before a patni is sold under the 
Regulation, both the zamindar and the mortgagee of the 
tenure have recovered decrees, the former for antecedent 
arrears and the latter on his mortgage, the charge in favour of 
the zamindar in respect of arrears of rent, being a first charge 
under section 65, B.T. Act, on the surplus sale-proceeds, would 
have preference over the charge thereon in respect of the 
mortgage dues. 

4 Cl.{4) provides that any excess 
atisfying the demand of the zamindar, 


that remains after 
shall be sent 
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fficer conducting the sale to the treasy 
sistant Collector. The excess will re a 


the claims of the talukdars of? 
t 


t 


forthwith by the o! 
the Collector or AS 


there in deposit to answer laims A 
2nd degree or of others. A sepatnidar is not entitled to a sha 


of the proceeds of a sale of the patni for arrears of rent hej 
under this Regulation. This clause mentions a talukda; 
second degree but does not mention the talukdar of the 3 
degree (sepatnidar). The rights of mortgagee of patni taluk 
are not dealt with by this Regulation. But the surplus Sak. 
proceeds should be considered to represent the mortgagej 
property and a mortgagee will be entitled to be paid from th 
sale-proceeds in the first instance. (29 Cal. 241). 


Cl. (5) provides that the under-tenant can institute regula 
suit within 2 months from the date of sale for claims to th 
price of his interest or for compensation for the loss sustained 
by him in consequence of the sale. If the court considers the 
plaintiffs claim to be an equitable one, it will award to the 
plaintiff either the price originally paid by him or the value of 
the interest or any other amount that is just and equitable. If 
there are more claimants than one, no payments will be made 
from the deposit unless the claims of all are settled. If the 
value assessed exceeds the amount in deposit, it shall be 
divided to the claimants proportionately and the remainder 
will stand as the personal debt of the defaulter and it will be 
realised from him by the usual process by the execution ol 
decrees. 


cG provides that the negligence on the part of a 
oe in not fully paying the amount due by him may 
ave contributed to the non-payment by the patnidar of the 
amount due by him to the zamindar. A suit will not lie for 
compensation for the loss of the tenure by sale of the patni 


taluk, if he himself is in 
arrear at the ti gie 
superior taluk (i.e. patni taluk). OE 


Cl. (7) provides that 
in case tl i 
partial claims from the under- pete ewe 3 
months from the date of sale. 
the unclaimed excess Tremaine 


tenants or assignees within ? 
the defaulting patnidar will get 
d in deposit with the Collector 
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cl. (8) provides that any party interested in the deposit 

p ubstitute Government securities bearing interest for the 

ole ount or part of it that was in deposit. Cl. 8(2) has 
ha inserted in 1936 and his sub-clause provides that on the 
bee cation of any of the parties to any suit relating to the 
a ofa taluk or the disposal of purchase money of the taluk, 
a il court may direct that any sum in deposit shall be 
th pending further orders of the Court and thereupon 


invested 
the Collector shall remit the sum to the Court for investment. 
27. Registration of names of successors to and transferees 


aluks (Sec. 17 A) :—When succession to or transfer by 
sale, gift or otherwise of a patni taluk takes place, or in case of 
such succession Or transfer taking place before the 
commencement of the Bengal Patni Taluks Regulation 
(Amendment) Act,1940, within one year from the date of such 
commencement, the person succeeding or the transferee, as 
the case may be, shall give notice of the succession or transfer 
and of his name and address to the Collector in such form, as 
may be prescribed by the provincial Government. 

He shall also pay to the Collector such fee for the notice on 
the zamindar as may be specified by the Government. The 
Collector shall cause the notice to be served on the zamindar 
named in the notice or his common agent, if any, in such 
manner as may be prescribed by rules to be made by the 
Government : 

Provided that, where at the instance of the person 
succeeding, mutation is made in the rent roll of the zamindar 
within six months of the succession, the person succeeding 
shall not be required to give notice under this section. 

A person becoming entitled to a Patni Taluk by succession 
or by transfer shall not be entitled to receive by registered post 
the notices referred to in clauses 2 and 3 of Sec. 8, unless the 
duties imposed upon him by this section have been performed. 

In this section the words 'person succeeding, ‘transferee’, 
‘purchaser’ and ‘the person becoming entitled to a patni ae 
by Succession or by transfer’ include the successors in interes 
of such persons, but do not include the zamindar where he is 


of, patni t 


elt Ee 
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tion shall apply to the tran sfe 
rtion in a patni taluk. 
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the sole zamindar. This sec i 


succession to a share or a po) 
Note :—This section has been inserted by Bengal act vy 


1940. Prior to this amendment, though alienation és 
transfers were recognised, the name of the transferees ve 
the sherista of the zamindar anq A 


not generally entered in 
result the tenure was sold in the name of the original holde 
and the real owners had to suffer. Sometimes zamindars aly 


refused to recognise the transferees. The amendmen; 
therefore, provides a sure mode of registration of transferee, 
name in the sherista of the zamindar on payment of transfa 
fee at the time of registration of the transfer. 

This Section ‘provides for registration of names g 
successors to, and transferees of patni taluks. By virtue of this 
section, a successor to a patni taluk by purchase, gift or 
otherwise shall give notice of the succession or transfer and of 
his name and address to the Collector for registration of his 
name in the zamindar's sherista. The Collector shall direct 
the zamindar concerned by due notice to effect the necessary 
mutation as regards the change in the succession to the patni 
taluk. This section imposes an obligation on the successor or 

) the transferee to a patni taluk to send notice of succession or 
transfer to the Collector. 


to isis shall apply also to the transfer or succession 
part of the i portion in a patni taluk. The omission on the 
REN successor or the transferee to give notice of 

ion or transfer will not entitle him to receive notice of 


sale of the patni taluk u 
as e: 
i t f provided for in clauses 2 and 3 


CHAPTER —VII 
THE BENGAL LAND REVENUE SALES ACT. 
(Act. XI of 1859) 

scope of the Act :—The Revenue Sales Act of 1859 is a 
complete code in itself. Consequently. the general provisions 
of the Limitation Act has no application to this Act. Thus a 
suit prought by a minor to set aside a revenue-sale more than 
one year after the confirmation of sale was held to be time- 
parred. notwithstanding the provisions of section 7 of the 
Limitation Act. 

objects of Act XI of 1859 (Preamble) :—The following are 

the objects for which this Act was passed : — 
(1) To afford reasonable security to persons who have liens 
upon estates, and who pay the money necessary to protect 
such estates from sale for arrears of revenue. This Act is 
introduced to protect the interest of persons in the estate such 
as mortgagee. When an estate is mortaged and afterwards sold 
for arrears of revenue, the creditor loses his security as the 
sale clears away incumbrances. Before the enactment of this 
Act, he was absolutely without a remedy if a zamindar chose 
to let the estate fall into arrear for the purpose of bringing it to 
sale. The necessary remedy is afforded by allowing the 
creditor to deposit the arrear of revenue and to save the estate 
from sale. If he can prove afterwards before a competent court, 
that this deposit is necessary in order to protect any lien he 
had on the estate, a share, or a part thereof, the amount so 
deposited is to be added to the amount of the original lien. 
(Section 9). 

(2) To afford sharers in’ estates, who duly pay their 
Proportion of the revenue, easy means of protecting their 
estates from sale by reason of the default of their co-shares. 
The system of joint ownership produced hardship among the 
Co-sharers, When one of several co-sharers of an estate failed 
to pay his quota of the revenue and so brought the estate into 
arrear, the other co-sharers had no alternative but to pay his 
Quota out of their own pockets, if they would avoid the loss of 
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their own shares. which would be the result of a sale, th 
obviate this hardship a recorded sharer of 3 joint estate, hel a 
in common tenancy or whose share consists of a Specife 
portion of the land, may apply after the introduction of this 
Act to the Collector to the allowed to pay his share of th, 
Government revenue separately (Read Sections 10-14 fo 


detailed study). 

(3) To afford landholders, particularly absentees, 
facilities in guarding against the accidental sale of their 
estates by reason of the neglect of fraud of their agents. The 
recorded proprietors or co-partners of estates are empowered 
to deposit with the Collector money or Government securities 
endorsed and made payable to the order of the Collector, at the 
same time signing an agreement pledging the same to 
Government by way of security for the revenue of the entire 
estate and authorising the Collector to apply them to the 
payment of any revenue that may become due. In case of 
arrear, the Collector is to apply to its payment the money and 
any interest due upon the securities and if a balance then 
remains, he is to sell the securities and apply the proceeds to 
its discharge. So long as funds are in hand to cover any 
arrears that may accrue, the estate is exempt from sale. 
Money and security so deposited are exempt from attachment 
otherwise than in execution of a decree of the Civil Court 
(Section 15). 

(4) To provide for the voluntary registration of dependent 
taluks existing at the time of the permanent settlement. 

(5) To protect the holders of registered under-tenures 
created since the settlement, and not resumable by the 
grantors or their representatives, from loss by the avoidance 
of their tenures by the sale of the superior estate for arrears of 
public revenue; and to give absolute security to such tenures bY 
special registry, when shown to be held at a rent sufficient for 
security of the revenue. 

esas 5 the Repeating Aet, XIV of 1870). 
kist or instalment ay FU Ee Pinleri portion wd 
which the settlement ay month of the era, according t° 

nd kist-bandi of any mahal have bee? 
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d, be unpaid on the first of the following month of 


te a : 
the sum so remaining unpaid shall be considered an 


st ar of revenue. 
a As arrear of road cess or public works cess levied under 
Act, 1 880, or of primary education cess levied under 
(Rural) Primary Education Act, 1930, which is 
ple to the Collector in respect of any estate shall, 
pay anding anything contained in those Acts, be deemed 


thst: 
‘cae arrear of revenue : 
to 


provided that the provisions of this sub-section shall be 
, addition to. and not in derogation of, the provisions in 
ae Acts for the realisation of such arrears : 

provided further that the provisions of this sub-section 
ply to any arrears of any such cess other than the 


shall not ap] 
arrears due in respect of the last instalment or, where the 
annual demand of any such cess is payable in one annual 


payment, in respect of the last year. ; 

Note :—The term kist is an instalment of revenue of any 
month of the era according to which the settlement and kist- 
bandi of any mahal have been regulated. The original and 
legal significance of the kist is often lost sight of and the word 
kist is loosely applied to denote either the latest day of 
payment or the arrears of revenue. But, strictly speaking, 
there is a clear distinction between a kist of revenue and 
amears of revenue as well as the latest day for the payment of 
arears as contemplated in Section 2 and 3 of the Act. It will, 
therefore, be observed that the liability of an estate to sale 
under the Act depends on three dates. The first is the date on 
which the instalment of revenue is payable under the terms of 
the settlement. If it is not paid on this date under Section 2 of 
the Act, it does not become an arrear of revenue until the first 
of the following month which is the second date and though 
the unpaid sum has become an arrear of revenue, the estate is 
Tot liable to the sale under the Act, unless this arrear of 
"venue remains unpaid on the latest day of payment as fixed 
by the Board of Revenue under Section 3 of the Act. This is ae 

date. The Board of Revenue has fixed the latest fate. : 

Payment of revenue under Section 3 of the Act XI of 1859- 


~8 à 


———— | 
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These dates are commonly known as the June kist 

september kist, the January kist and the March kist, Th 
dates, however, are not the kist dates of the or = 
settlement as contemplated by Section 2 of the Act, but a 
the latest dates of payment as fixed by the Board of Reve, 
under Section 3 of the Act. Where there is nothing to Sh 
what were the original kist-bandi dates under Section 2 of 
Act, the kist dates in June, September, January and Marg, 
the latest dates fixed by the Board of Revenue are Popula 
known as kist dates (22 C. W. N. 769). t 

When an amount, tendered by the proprietor as th 
January kist, was received and acknowledged by The Treasuy 
Officer as paid for that kist, but afterwards that Office 
credited the amount against arrears due in respect of a 
earlier kist, and the estate was then put up to sale on accoun 
of arrears in respect of January kist, the sale is invalid (4 
Cal. 537 P. C.). 

Cl. 2 of Section 2 has been inserted by the Bengal Lani 
Revenue Sales (East Bengal Amendment) Act, 1949. It js 
provided that an arrear of cess whether road cess or publi 
works cess or primary education cess shall be deemed to bea 
arrear of revenue. This sub-section will apply to the arrears 
due in respect of the last instalment or where the annud 
demand of any such cess is payable in one annual payment, in 
respect of the last year. A mahal can be put to sale on account 
of arrears of cess only when the arrears due are in respect d 
the last instalment (12 D. L. R. 208 and 209). Where the sak 
took place on account of arrears of cess of March kist of 1950, 
on 26-6-50, then under the proviso to Sub-Section (2) ther 
cannot be any sale for arrears of cess due in March, 1950 ani 
He sale held for such an arrear by the Collector was withou! 
Jurisdiction and the sale is liable to be set aside and declared 
void (12 D. L. R. 386 and 291). 


a ee alector takes any step for the sale of an estat 
is bound torde this amended section, it cannot be held that H 
ie eee an the road cess as revenue for all purposes 2 
arrears . This Sub-Section enables the Collector to dee” 

ol cess as arrears of revenue, but from that t 
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does not follow. It cannot be said that because the 
s allowed to deem arrears of cess as arrears of 
nue for the purpose of realisation of cess he can also deem 
ja of revenue as arrears of cess or deem any revenue as 
arre ai therefore, when a party falls into arrears of cess, the 
eor will take the amount lying under the head "Cess", 
p re therefore, a proprietor of an estate falls into arrears of 
ss, the Collector cannot take the amount lying under the 
ae "revenue" aS really an amount lying under the head 
head Even in case of arrears of revenue, it is not open to the 


"cess". pi ý 
collector to appropriate payment in any way he likes. (9 D. L. 


R 182). 
+3, Latest day of Payment :—The Board of Revenue shall 


determine upon what dates all arrears of revenue and all 
demands, which are directed to be realised in the same 
manner as arrears of revenue, shall be paid up in each district 
under their jurisdiction, in default of which payment, the 
estates in arrear in those districts except as hereinafter 
provided shall be sold at public auction to the highest bidder. 

The Board of Revenue shall give notice of the dates so fixed 
in the official gazette and shall direct corresponding 
publication to be made, as far as regards each district, in the 
language of that district, in the office of the Collector or other 
officer duly authorised to hold sales under this Act, in the 
Courts of the Judge, Magistrate (or Joint Magistrate as the 
case may be) and Munsifs and at every thana station of that 
district; and the dates so fixed shall not be changed except by 
the said Board by advertisement and notification, in the 
manner above described to be issued at least three months 
before the close of official year preceeding that in which the 
new date is, or dates are, to take effect. 

Note :—This section provides that in default of payment of 
Revenue, "the estates in arrear" shall be sold at public auction 
Ha highest bidder. An estate is liable for sale only after the 
pira a for the payment of arrears. A sale held before such 
aa by the Board of Revenue (or in the absence of i i 
paa of revenue) is without jurisdiction and invalid and wi! 

mulled (55 C. L. J. 62 P. C; 12 D. L. R. 198). Government 


converse 
collector * 
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arrear until the first of the following Month 


r to put up the egt, 
d the Collector has no powe Pa 
aati the expiry of the latest day fixed by the Boarq fa 


ayment after the estate is in arrear. : 
i a latest day of payment as in oon 3, is the turnin 
point and all the machinery of the Act for s: a ae to hing. 
on it. (7 C. W. N. 377). When the latest day for the payment of 
revenue falls on a Sunday or a holiday, being a day on which 
the Collector's Office is authorised to be closed, the first 
opening day after such Sunday or holiday is to be taken as the 
latest day. 

The revenue must reach the Collectorate on the last day of 
payment, if the revenue is tendered at the post-office by 
money order before the last day of payment but it does no 
reach the Collector on the last day, the estate is liable to be 
sold (Baikantha V. Gunga, 4 C. W. N. 109). If there is no arrear 
of revenue due at the time, the sale of the estate is invalid. 
Thus, if by reason of erroneous debit entries in the collector's 
books, the estate is sold when there are no arrears, the sale is 
unauthorised and a civil court has jurisdiction to declare the 
sale void (Balkishen V. Simpson. 25 Cal. 833 P. C.). 


If revenue is payable on the land only then upon a sale for 
arrears of revenue, the land only will pass, but not the 
buildings on the land (Narayan V. Jatindra, 54 Cal. 669 P. C.: 
31 C. W. N. 965). 


4. (Repealed by the Repealing and Amending Act XII of 
1891). 


5. Proviso as to certain description of arrears :—Provided 
always that no estate, and no share or interest in any estate. 
shall be sold for recovery of arrears or demands of the 
descriptions mentioned below, otherwise than after ê 
notification, in the language of the district, specifying the 
and amount of the arrears or demand, and the lates! 
fa peg payment thereof shall be received, shall hav? 
Sreet ta for a period of not less than 15 clear day! 
oe ne € date fixed for payment according to Section 3° 

ct, in the officer of the Collector, or other officer duly 
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orised to hold sales under this Act. in the court of the 

within whose jurisdiction the land advertised lies, and 
judge Munsif's Court and Police-thana of the division in 
in a the estate or share of an estate to which the 
wo cation relates is situated, or, if the estate or share of an 
ae be situated within the jurisdiction of more than one 
x unsif's Court or Police-thana, in some one or more of such 
courts or thanas, and also at the kachary of the Malguzar or 
owner of the estate or share of an estate, or at some 
a nspicuous place upon the estate or share of an estate, the 
game to be certified by the peon or other person employed for 
the purpose. 

First :—Arrears other than those of the current year, or of 
the year immediately preceding. 

Secondly :—Arrears due on account of estates other than 
that to be sold. 

Thirdly :—Arrears of estates under attachment by order of 
any judicial authority, or managed by the Collector in 
accordance with such order. 

Fourthly :—Arrears due on account of takavi, pulbandi or 
other demands nor being land-revenue or cesses but 
recoverable by the same process as arrears of land revenue. 

Note :—The notification under this section is not a notice 
for the sale of an estate for arrears of revenue on a specified 
day or at a specified hour nor does it invite bidders. It is 
simply a public call on the debtor to pay his debt by a fixed 
date. The notification is to be fixed at least 15 days before the 
latest day of payment. The issue of a notification under this 
section is imperative and its non-service is a material 
irregularity for which the sale for arrears may be set aside. (17 
Cal. 398). 

*Takavi :—means advances of money made by 
Government to zamindars for improvement of their lands. 
ee i—means money advanced for keeping bridges, 

ankments, etc. in repairs. 
ten tificatan of sale to be issued and no tender after 
officer Py of payment to stop the sale :—The Collector or other 

uly authorised to hold sale under this Act shall, as 


aul 
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7 day of payment fixed in i 
sible after the latest 7 ; c he 
es veered in Section 3 of this Act, issue notification 
in the language of the district to be affixed in his own office. 
and in the Court of the Judge of the district specifying the 
hich will be sold as aforesaig 


estates or shares of estates w. | 
and the day on which the sale of the same will commence 


which day shall not be less than 30 clear days from the date of 
affixing the notification in the office of the Collector or other 
officer as aforesaid. If the Government revenue of any estate 
or share of an estate to be sold exceed the sum of Rs.500 a 
notification of the sale of such estate or share of an estate 
shall be published in the official Gazette. The Collector or 
other officer duly authorised to hold sale shall also issue 
notice of sale by registered post in the name of the recorded 
proprietors of the estate, and in case their number be more 
than five, in the name of at least five of the biggest recorded 
share-holders informing them of the particulars of sale. Such 
notice shall be issued simultaneously with, or as soon as may 
be after, the issue of the notification referred to above. If the 
sale does not take place the cost of such registered notices 
shall be payable by the defaulters within 15 days of the date 
on which the sale was to take place and if it is not paid within 
that period, it shall be realised from the defaulters by any 
process authorised for realising an arrear of public revenue. 
No sale shall take place until the officer.conducting the sale 
has satisfied himself that the notification of sale has been 
duly published and the notices of sale have been sent to 
Proprietors by registered post but the omission to serve such 
patie sak Ltn or any defect in the service of any 
HE Ms “4 by itself be a ground for the annulment 
Re Trina eine Except as hereinafter provided, all 
es estates so specified shall, on the day 
©, or on the day or days following, be put up to 


auction by and in the presen: 
ce of the Coll a 
aforesaid, and shall be sold to e Gee ae 
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note :—The object of this Section is to give reasonable 
ticity to the sale. This section requires that the Collector 
Laas notification, after the latest day of payment, (1) 
shall ng the estates or shares of estates which will be sold 
specif the day on which the sale will commence. If the 
and ( ation fulfils both these conditions it is a legal 
notific tion even if it departs in other respects from the 
notifica rescribed by executive authority. Sales should not, 
cn a be set aside on the ground that executive 
tates eoe have not been complied with though 
ener should check any tendency to laxity in this 
paar: The specification should be such as to inform 
a P aig purchasers the precise property that is to be sold 
3 to ensure thereby a reasonable competition. A sale for 
arrears of revenue is not invalid if it does not contain the 
names of all the recorded proprietors, or if there is an 
erroneous entry of the name of a proprietor in the notice (9 
Col. 591). But the notification must contain sufficient 
specification of the property so as to inform intending 
purchasers what is the precise property to be sold and the sale 
is liable to be set aside if owing to insufficient description the 
property was sold at an inadequate price (42 Cal. 897 P. C. ; 6 
C. W. N. 526; 32 Cal. 542). Where the description in the notice 
under section 6 was such as to mislead intending purchasers 
as they could not know definitely what was going to be sold, 
and this misdescription prevented a sufficient number of 
intending purchasers from bidding at the sale and caused 
sustaintial injury to the plaintiff, the sale would be set aside 
(1D. L. R. 59). Non-issue of notice under section 6 makes the 
sale liable to be set aside (9 D. L. R. 112). 


The notification fixing the date of sale must be affixed at 
least 30 days before the day fixed therein for holding the sale. 
The Collector has no power to alter the date of sale (9 Cal. 271). 
Where the notification required by this Section has not been 
affixed 30 days before the date of sale, the Collector ceases to 
have any jurisdiction to put up the property to sale. 

If the revenue of any estate or share of an estate to be sold 
Xceed Rs. 500, a notification of the sale shall be published in 
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the official Gazette. Under the amended section the Ç, 


shall also issue notice of sale by maeaea pon in the na, à 
the recorded proprietors- Where the number of Proprieto, 
large, the notice may Þe issued to only 5ibiggest share-hojg,! 
The cost of such notice may be realised from the defauttg, 
the sale does not take place. " 
Where the arrears of reven! been paid Within 
latest day fixed for payment, no payment or tende, 
payment made after sunset of such date can bar or inte, h 
with the sale either at the time of the sale or after} 
conclusion. Such a payment does not entitle the Proprietor, 
claim as a matter of right that the liability of the estate toh 
put up to auction has terminated. 
7. Notice to raiyats, etc. :—Whenever an estate or shar, 
an estate is notified for sale as provided by Section 6 of th 
Act, the Collector or other officer as aforesaid shall affix, 
proclamation in the language of the district, (1) in his o 
office and as soon thereafter as may be, (2) in the Munsii 
Court and (3) police-thanas within which the estate or shx 
of an estate or any part of it, is situated, and also (4) at tk 
Kachari of the malguzar or the owner of the estate or shared 
z sare or A some conspicuous place upon the estate 
pee ea forbidding the raiyats and under-tenantsti 
eerie se proprietor any rent which has fallen du 
or the last day of payment, on pain of m 


being entitled to credit in thei 
eir accounts with ‘ 
l with the purchaser 


Sy, 


ue has no 


auction purc 
Section 2. i 
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omission to publish notice under this Section does not vitiate 
a sale. (13 C. LJ. 1 ; 30 Cal. 38; 34 Cal. 381). 

g. Claims of defaulter against Government not to 
te sale :—No claim to abatement or remission of 
nless the same shall have been allowed by the 
f Government, and no private demand or cause of 
action whatever, held or supposed to be held, by any defaulter 
against Government, shall bar or render void or voidable a 
sale under this Act; nor shall the plea that the money 
pelonging to the defaulter, and sufficient to pay the arrear of 
revenue due, was in the Collector's hands, bar or render void 
or voidable a sale under this Act, unless such money stand in 
the defaulter's name alone, and within dispute, and unless, 
after application in due time made by the defaulter, or after 
the written agreement provided for in Section 15 of this Act, 
the Collector shall have neglected or refused on insufficient, 
grounds, to transfer it in payment of the arrear of revenue due. 


Note :—Possession by Collector of money, belonging to the 
defaulter, not indisputably placed to his credit cannot save 
the estate from being sold. (25 Cal. 833). A deposit in the 
Collectorate to the credit of the proprietor or even of the estate 
in arrear, sufficient to cover the amount of revenue payable to 
Government is not enough to exempt the estate from sale, 
unless the Collector has been asked by special petition, on or 
before the latest day to appropriate the amount in deposit to 
the satisfaction of the amount payable as revenue. The 
existence of such deposit in the Collectorate, or the fact that 
the arrear was small and that it was not paid owing to 
inadvertence or mistake may only be a reason inducing the 
Collector or Commissioner of Revenue to grant exemption 
from sale and it may also be a good reason for setting aside the 
sale when the sale has taken place on the ground of hardship 
or injustice under Section 26 of the Act. But in the case of 
deposit of money or of Government securities made payable to 
the order of the Collector, the provision of Section 15 applies 
and the estate may be exempted from sale. 


invalida 
revenue, U 
authority © 


etors, to save 


*9. Deposit by persons, other than propri » 
Tas aforesaid 


estate from sale :—The Collector or other office: 
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| shall, at any time before sunset of the latest day of payment 

| determined according to Section 3 of this Act, receive as i 
deposit from any person not being a proprietor of the estate or 

| share of an estate in arrear, the amount of the arrear of 

| revenue due, to be credited in payment of the arrear at Sunset 
as aforesaid, unless before that time the arrear shall haye 
been paid by a defaulting proprietor of the estate. 

And in case the person so depositing, whose money shal] 
have been credited in the manner aforesaid, shall be a party 
in a suit pending before a Court of Justice for the possession of 
the estate or share from which the arrear is due, or any part 

| thereof, is shall be competent to the said Court to order the 
| said party to be put into temporary possession of the saiq 
' estate or share, or part thereof, subject to the rules in force for 
taking security in the cases of parties in civil suits. 

And if the person so depositing, whose money shall have 
been credited as aforesaid, shall prove before a competent 
Civil Court that the deposit was made in order to protect an 
interest of the said person, which would have been endangered 
or damaged by the sale, or which he believed, in good faith, 
would have been endangered or damaged by the sale, he shall 
be entitled to recover the amount of the deposit, with or 
without interest as the Court may determine, from the 
defaulting proprietor. 

And if the party so depositing, whose money shall have 
| been credited as aforesaid, shall prove before such a Court 
| that the deposit was necessary in order to protect any lien he 
| had on the estate or share or part thereof, the amount so 

credited shall be added to the amount of the original lien. 


Note :—The object of this Section is to protect the interest 
of persons who have contingent interests in an estate, such as 
mortgagee and under-tenants. One of the objects for 
enactment of Act XI of 1859 was to give security to persons 
who have liens upon estates and who paid money necessary to 
protect such estates from sale. This section authorises the 
Collector to receive from any person other than the proprietor 
of the estate or share of an estate in arrear, the amount of the 
arrear of revenue due, to be credited in payment of the arrear 


ell 
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ables the depositor to recover the amount in case of 

and EP q suit in the civil court and pending recovery of the 
need. io obtain temporary possession of the estate. 

ni ‘holder of a lien on an estate can save it from sale by 

The the amount of the arrear with the Collector. The 


depositing ited shall be added to the amount of the 


oun! 
origina k 
+10 separation of shares held in common by the opening 
eparate account :—When a recorded sharer of a joint 
ofas held in common tenancy, desires to pay his share of 
esta ernment revenue separately, he may submit to the 
the tor a written application to that effect. The application 
co antati a specification of the share held in the estate by 
ee plicant. The Collector shall then cause to be published 
bas own office, in the Court of the Judge. Magistrate (or 
Joint Magistrate, as the case may be), and Munsifs and in the 
police-thanas in whose jurisdiction the estate or any part 
thereof is situated, as well as on some conspicuous part of the 
estate itself, a copy of the application made to him. If within 
six weeks from the date of the publication of these notices, no 
objection is made by any other recorded sharer, the Collector 
shall open a separate account with the applicant, and shall 
credit separately to his share all payments made by him on 
account of it. The date on which the Collector records his 
sanction to the opening of a separate account shall be held to 
be that from which the separate liabilities of the share of the 


applicant commence. 


“11. Separation of shares consisting of specific portions of 
land by the opening of a separate account :—When a recorded 
Sharer of a joint estate, whose share consists of a specific 
Portion of the land of the estate, desires to pay his share of the 
Government revenue separately, he may submit to the 
Collector a written application to that effect. The application 
a Contain a specification of the land comprised in his 
a i ©, and of the boundaries and extent thereof, together with 
ent of the amount of sadar jama heretofore paid on 

wnt of it. On the receipt of this application, the Collector 

‘ll cause it to be published in the manner prescribed for 


t so cre 
| lien. 


d _ 
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publication of notice in the last preceding section. In the eve 

PAA n nt 
of no objection being urged by any recorded co-sharer With; 
six weeks from the time of publication, the Collector shat 
open a separate account with the applicant, and shall creda 
separately to his share all payments made by him on account 
of it. The date on which the Collector records his sanction to 
the opening of a separate account shall be held to be that from 
which the separate liabilities of the share of the applicant 
commence. 

*12. If objection be made, parties to be referred to the Civil 
Court :—If any recorded proprietor of the estate, whether the 
same be held in common tenancy or otherwise, object that the 
applicant has no right to the share claimed by him, or that his 
interest in the estate is less or other than that claimed by him, 
or, if the application be in respect of a specific portion of the 
land of an estate, that the amount of sadar jama stated by the 
applicant to have been heretofore paid on account of such 
portion of land, is not be amount which has been recognised 
by the other sharers as the jama thereof, the Collector shall 
refer the parties to the Civil Court, and shall suspend 
proceedings until the question at issue is judicially 
determined. 

*13. Sale of separate shares :—Whenever the Collector 
shall have ordered a separate account or accounts to be kept 
for one or more shares, if the estate shall become liable to sale 
for arrears of revenue, the Collector or other officer as 
aforesaid in the first place shall put up to sale only that share 
or those shares of the estate from which, according to the 

separate accounts, an arrear of revenue may be due. 

In all such cases notice of the intention of excluding the 
share or shares from which no arrear is due shall be given in 
the advertisement of sale prescribed in Section 6 of this Act- 
The share or shares sold, together with the share or shares 
excluded from the sale, shall continue to constitute One 
integral estate, the share or shares sold being charged with thé 

separate portion or the aggregate of the several separat? 
portions of jama assigned thereto. 
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estate may be sold under certain conditions :— 
44 pase of a sale held according to the above Provisions 
pi Soest offer for the share exposed to sale shall not equal 
ihe nt of arrear due thereupon upto the date of sale, the 
he amona other officer as aforesaid shall stop the sale, and 
Jare that the entire estate will be put up to sale for 
pal dec! venue at a future date, unless the other recorded 
5 of rE rers, or one or more of them, shall within ten 
chase the share in arrear by paying to Govenment the 
u ear due from such share. If such purchase be 
e arr’ the Collector or other officer as aforesaid shall 
te and delivery of possession as are provided for 
tions 28 and 29 of this Act to the purchaser or 
in Pae a who shall have the same rights as if the share had 
s purchased by him or them at the sale. 
Ifno such purchase be made within ten days as aforesaid, 
he entire estate shall be sold, after notification for such 


eriod and publication in such manner as is prescribed in 


Section 6 of this Act. 
Note :—Before the enactment of these Sections, where one 
{several co-sharers in an estate failed to pay his quota of the 
enue and so brought the estate into arrear, the other co- 
sharers had no alternative but to pay his quota out of their 
om pockets, if they would avoid the loss of their own shares 
which would be the result of a sale. One of the principal object 
Act XI of 1859 was to obviate this hardship and to fulfil this 
ject, Sections 10 and 11 have been enacted. 
There is a distinction between a separate account opened 
inder Section 10 and a separate account opened under Section 
MWof the Revenue Sales Act, 1859. Section 10 speaks ofa 
“orded sharer of a joint estate, holding his share jointly 
Mih his co-sharers in common tenancy, while Section 11 
Speci S of a recorded sharer, holding his share consisting of a 
ifc Portion of the estate. Section 10 applies to the case 0! 
uias who wishes to be treated by the collector N 
Seton 11 share holder of a revenue-paying estate, Sd 
applies to a case of one who desires to be recor 


er or shai 


whol 
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Note.—This section applied only to Mon 
rents were excluded. Rent did not accrue from à t y 
fell due on the last day of each quarter of the cea to ty} 
The effect was that a suit for rent for a quarte alse! 
before the expiration of that quarter was premat, nst 
as rent fell due only at the end of each quarter ee 
purchaser of a tenure or holding was liable for the Tun 
whole of the instalment even though he en Te ay 
sometimes towards the end of the period in fees Tchag,, 
the instalment was due 2. Peet of 

54. Time and place for payment of rent,_; 1) Ev, 
shall pay or tender each instalment of rent before «2 tt 
the day on which it falls due : Unset gy 

Provided that the tenant may pay or tende: 
payable for the year at any time during the year b 
due. 

(2) The payment or tender of rent may be made — 

(i) at the landlord's village office or at such othe 
convenient place as may be appointed in that behar 
by the landlord; or 

(ii) by postal money-order in the manner prescribed by 
rules made by the Provincial Government. 

A tender may also be made by depositing the rent in Cout 

in accordance with the provisions of section 61. 


ey Teni 


N 


* the tey 
efore it fall 


(3) Where rent is sent by postal money-order in tht 
manner prescribed, the Court may presume until the contry 
is proved that a tender has been made. 

(4) When a landlord accepts rent sent by postal mon 
order, the fact of this acceptance shall not be used in any We! 
as evidence that he has admitted as correct any of the 
particulars set forth in the postal money-order form. A 

(5) Any instalment or part of an instalment of rent? 


duly paid at or before the time when it falls due sh 
deemed to be an arrear. 


1. Abbas v, Premsukh (1919) 58 1. C. 878. 
2. Satyendra v. Nilkantha (1893) 21 Cal. 383. 


Daaf 
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. n was substituted for the old one by the 
is section nent of this section was intended to 
note The av ea difficulties which discouraged the 
the peere ar rent by money-order and caused the 
a the system of payment. It was made clear 
K t the landlord's village office should be 
oe ostal receipt of a money-order would be 
wmciont: the Court as tender of rent by the tenant. The 
s sume b tices proposal to insist on a post-office 
erect Commi jandlord's refusal to accept a rent money- 
rtificale f po ted; because it was not practicable to obtain 
‘rder was not 2 ae even if it could be obtained it would not 
ucha peiie formally proved. The reason which made 
. luctant to accept rents tendered by postal 
order and thus discouraged the tenants from making 
this method, was removed by providing in sub-section 
use t the landlord's acceptance of such rent should not be 
abe as admission or evidence as regards the particulars of 
the tenancy set forth in the money-order or operate as a 
waiver of his rights under the clauses relating to the 
transferability of occupancy holdings 1, 

Sub-section (1) fixed the time for payment or tender of 
rent. If it was not paid or tendered before the sunset of the day 
on which it fell due, it became an arrear of rent. Sub-section 
(2) specified the places where payment or tender could be 
made. Sub-section (3) laid down a rule of evidence raising a 


rebuttable Presumption of tender from a postal receipt of 
Money-order, 


nts I isli! 
one sto a 
jan a ten! er tap 
that and tha 


repens Propriation of payments.—When a tenant makes a 
towards ai account of rent, such payment shall be credited 
TEN x arrears, if any, the recovery of which is not 
any, after axe for the time being in force, and the balance. if 

© arrears have been satisfied, and where there is 


No arrear 
e the whole amount, shall be credited as the rent of 
current year, 


lL 
Notes on clause 36. 
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Government by way of security for the jama of the enti, 
estate, and authorising the Collector to apply to the Paymen, 
of any arrear of revenue that may become due from tha 
estate, the whole or any portion of the said money 4 
securities that may be necessary for that purpose, then, in t 
case of any arrear of revenue due from the said estate a 
being paid before sunset of the latest day of payment fixeg 
under Section 3 of this Act, the Collector shall apply to the 
payment of such arrear the said money or securities or Such 
part thereof, or of any interest due on the said securities, as 
may be necessary; and for this purpose the Collector Shall 
first apply any money that may be in his hands and any 
interest that may be due upon such securities, and may then 
sell and transfer the securities for any balance that may 
remain. 

And so long as any money or securities as aforesaid, 
sufficient to cover any arrear that may fall due, shall remain 
and be available as aforesaid, the estate for the protection of 
which the said deposit was made shall be exempted from sale 
for arrears of revenue. 

All money and securities so deposited shall be exempt 
from attachment otherwise than in execution of a decree ofa 
Civil Court. 

Note :—The object of this Section is to afford land-holders, 
particularly absentees, facilities in guarding against the 
accidental sale of their estates for arrears of revenue by 
neglect or fraud of their agents. The Property might be very 
valuable, and if put up for sale, it might be sold for a sum very 
disproportionate to its value to its proprietor. The enable the 
proprietors to avoid any such risk, it has been provided that 
every zamindar paying revenue directly to Government for an 
enire slate can lodged with the Collector a sum of money 
Compan paper to apply 1o the payment of any arrest d 
atest a mains due upon his estate after sunset of ie 

st day of payment, So long as any money or securities 
sufficient to cover any arrear shall remain at the hands of th? 
Collector, the estate shall be exem] of 

pted from sale for arrears 
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m The money or securities shall be 
reven ent otherwise than in execution of a de 
attat 


o withdrawal of the deposit ‘—It shall be competent to 
n making a deposit under the foregoing Provisions, 
the PI “ep resentative or assignee, at any time to withdraw the 
of an and to revoke the pledge of the same. 
del 
17. Es 


held unde 


exempt from 
cree of a civil 


tate not to be sold for certain arrears :—No estate, 

attachment by the Revenue authorities otherwise 

than bY order of a judicial authority, shall be liable to sale for 
ars accruing whilst it was so held under attachment, 

and no estate held under attachment or managed by a 
Revenue officer in pursuance of an order of a judicial 
authority shall be laible to sale for the recover of arrears of 
revenue accruing during the period of such attachment or 
management until after the end of the year in which such 
arrears accrued. 

18. Estates may be specially exempted from Sale :—It shall 
be competent to the Collector or other officer duly authorised 
tohold sales under this Act, at any time before the sale of an 
estate or Share of an estate shall have commenced, to exempt 
such estate or share from sale; and in like manner it shall be 
competent to the Commissioner of Revenue, at any time 
before the sale of an estate or share of an estate shall have 
commenced, to exempt such estate or share of an estate from 
sale, by a special order to the Collector or other officer as 
aforesaid to that effect in each case; and no such sale shall be 
legal if held after the receipt of such order of exemption : 
Provided, however, that the Collector or other officer as 
aforesaid or the Commissioner shall duly record in a 
Proceeding the reason for granting such exemption : and 
te also that an order for exemption so issued sires 
ot shall not affect the legality of a eee z 
oe a taken place before the receipt by the 

icer as aforesaid of the order of exemption. Pail 
Siles by whom and where to be meani er j ee 
uthor y be made by the Collector or O ethe 
Sed by Government in the Land-Revenue 


7 


| 
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sadar station of the district : Provided, however, that it Shay 
be competent to the Commissioner to prescribe a place a 
holding sales other than such office whenever he shay 
consider it beneficial to the parties concerned. 

20. Adjournment of sales :—In case the Collector or Othe 
officer as aforesaid shall be unable from sickness, from fe 
occurrence of a holiday, or from any other cause, to com, 
mence the sale on the day of sale fixed as aforesaid, or i 
having commenced it, he be unable, from any cause, to 
complete it, he shall be competent to adjourn it to the next day 
following, not being Sunday or other close holiday, recording 
his reasons for such adjournment, forwarding a copy of Such 
record to the Commissioner of Revenue, and announcing the 
adjournment by written proclamation stuck up in his 
Kachari; and so on, from day to day, until he shall be able tọ 
commence upon or to complete the sale, but with the exception 
of adjournments so made recorded and reported, each sale 
shall invariably be made on the day of sale fixed in the 
manner as aforesaid. 

21. Order of selling :— On the day of sale fixed according to 
Section 6 of this Act, sales shall proceed in regular order, the 
estate to be sold bearing the lowest number on the tauzi or 
register in use in the Collector's office of the district being put 
up first, and so on, in regular sequence; and it shall not be 
lawful for the Collector or other officer as aforesaid to put up 
any estate out of its regular order by number, except where it 
may be necessary to do so in default of deposit, as provided in 
Section 22 of this Act. 


Note :—The rules laid down in the section are prescribed 
with a view to prevent the officer holding the sale from 
capriciously putting up an estate out of its order on the rent 
roll, and thereby surprising intending purchasers, and 
inflicting an injury, it may be, on the defaulting proprietor. 
They are in their nature, no doubt, purely arbitrary; bY 
notwithstanding their nature, the observance of them Ï 
necessary, under the law, to give a purchaser an indefeasiblé 
title, and to prevent the defaulter from setting aside the sale 
on the score of irregularity. (9 M. I. A. 282). 


Dell 
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jt peposit on account of purchase money :—The party 

all be declared the purchaser of an estate or share of an 
at any such public sale as aforesaid, shall be required 
t immediately, or as soon after the conclusion of the 
e estate or share as the Collector or other officer as 

said may think necessary, either in cash, Bank of Bengal 
e iia, currency notes or Government securities, to be 
ost d at the market rate of the day, duly endorsed, twenty- 
ae cent on the amount of his bid; and in default of such 
pis the estate or share shall forthwith be put up again and 


sold. 
23. Full payment of purchase money :—The full amount of 


purchase-money shall be made good by the purchaser before 
sunset of the thirtieth day from that on which the sale of the 
estate or share of an estate bought by him took place, 
reckoning that day as one of the thirty; or if the thirtieth day 
be a Sunday or other close holiday, then on the first office day 
after the thirtieth; and in default of payment within the 
prescribed period as aforesaid, the deposit shall be forfeited to 
Government, the estate or share shall be re-sold, and the 
defaulting purchaser shall forfeit all claim to the estate or 
share, or to any part of the sum for which it may subsequently 
be sold. And, in the event of the proceeds of the sale which 
may be eventually consummated being less than the price bid 
by the defaulting bidder aforesaid, the difference shall be 
leviable from him by any process authorised for realising an 
arrear of public revenue, and such different shall be taken and 
Considered to be a part of the purchase-money, and shall be 
dealt with in the manner hereinafter prescribed for the 
disposal thereof. 


24. Re-sale :—When default is made in the payment of 
pechase-money , a notification of the intended re-sale shall 
€ Published for the period and in the manner prescribed in 
ne 6 of this Act, but such notification shall not be 
on oo until the expiration of three clear days after the day 
or Ei h the default shall have occurred; and if the payment 
estate = of payment of the arrear on account of which the 
T share was first sold, and of any arrear which may 


shoshi 


estate, 2 
o deposi 


sale of th 
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have become subsequently due, shall be made by or on be}, 
of the proprietor of the estate or share, before sun-set of th 
third day, the issue of the notification of resale shal] b 
stayed. The rules contained in the last preceding section sh 
be applicable to every such re-sale : Provided that, if default ai 
payment of purchase-money shall occur more than once, the 
amount to be recovered from the defaulting bidders shall be 
the difference between the highest bid and the proceeds of the 
sale eventually consummated, which amount may be levied in 
manner aforesaid from any of the defaulting bidders to the 
extent of the amount by which his bid exceeds the amount 
realised. 

25. Section 25 has been repealed and replaced by section 2 
of the Bengal Land Revenue Sales Act VII of 1868 (B. C). 


* Appeal against sales to the Commissioner :—It shall be 
lawful for the Commissioner of Revenue to receive an appeal 
against any sale held under Act XI of 1859, if such appeal is 
preferred to him on or before the sixtieth day from the date of 
sale, or is presented to the collector or other officer duly 
authorised to hold sales under the Act for transmission to the 
Commissioner, on or before the 45th day from the day of sale. 
The Commissioner shall be competent to annul any sale of an 
estate or share of an estate which shall appear to him not to 
have been conducted according to the provisions of the Act. 
awarding at the same time to the purchaser a payment from 
the proprietor of compensation for his loss, if the sale has 
been occasioned by the neglect of the proprietor, and the order 


of the Commissioner shall in such cases be final. (Section 2: 
Act VII of 1868). 


The only ground on which a revenue sale can be set aside 
under Section 2, Act VII of 1868, is on the ground o 
irregularity in conducting the sale. This section is not limited 
to irregularities; it may disclose a case of hardship % 
injustice where no irregularity in conducting the sale exists: 
for instance, that the sale has taken place where no arrear iB 
actually due and under such circumstances, the Government 
under the provisions of Section 26 of Act XI of 1859, may set 
aside the sale. (8 W. R. 439). An order ASSER by the 
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missioner under section 2 of Act VII of 1868, is final and 
01 eal lies to the Board of Revenue. 
no a eals can be brought by the defaulting proprietors, and 
e entitled to appeal even though their names are not 
d under section 85 of Act VII (B. C) of 1876. (Board's 
us proceedings of 7th January 1888, No.131, 
file No.491 of 1887). The right to set aside a sale 
a arrears of Government revenue is not confined to 
= rietors alone, but extends to all persons such as 
P igagees, having an interest in the property antecedent to 
its sale. (I. L- R. 17 Cal. 398). A reversioner cannot be regarded 
as the defaulting proprietor and has no right of appeal. 
appeals against a sale for arrears of revenue must be accepted 
if presented at any time before the close of office hours of the 
sixtieth day from the date of sale. 


they a" 

corde 
Miscellane° 
collection T, 


The Commissioner is empowered to cancel any sale and 
award compensation and damages to the purchaser under this 
Act (Section 2, Act. VII of 1868), while under section 33, every 
person, whether defaulter or purchaser or any other, may 
have a remedy in the civil court. He is authorised to annul a 
sale not conducted according to the provisions of the Act. A 
sale of an estate for arrears of revenue which are not existent 
is null and void (5 Pat. L. J. 66). 

The Commissioner or any revenue authority has no power 
to review his order annulling a sale held for arrears of 
Government revenue (I. L. R. 34 Cal. 677). But the decision of 
the Board of Revenue in this respect is otherwise. In a sale 
appeal to the Commissioner, the case was dismissed ex-parte, 
in the absence of the petitioner, who was late by a few 
Minutes, On a fresh application for the restoration of the case 
in his file the Commissioner, in dismissing the same, held 
that he had no power to review his own decision. The Board 
i that there were sufficient grounds for holding that any 

nue court in exercising final powers must be regarded as 
Possessing inherent powers to rectify its errors and mistakes 


a take such steps as the ends of justice may demand. 
cordingly, the Board, disagreement sone 
the 


0] 
Mmissioner, held that the Commissioner possess© 


T 
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e appeal if he thought this to be necesg 
for the ends of justice. (Board's Resolution No. 1851 Sal 
dated the 8th May, 1918, in sales file No. 9 of 1918). 

An appeal to the Commissioner is not the only reme 
open to the party whose estate has been sold. (29 Cal. 73). Ith, 
Commissioner will not interfere, the party who consider, 
himself aggrieved, may bring an action in the civil coit 
under section 33 of the Act XI of 1859 and may ask to have th 
sale set aside on the score of irregularity and the court may ai 
it aside on proof of the existence of such irregularity and g 
substantial injury caused to the plaintiff by such irregularity 
(8 W. R 439). : 

*26. Annulment of sale in special cases :—It shall pẹ 
competent to the Commissioner of Revenue, on the ground of 
hardship or injustice, to suspend the passing of final orders in 
any case of appeal from a sale, and to represent the case to the 
Board of Revenue, who may annul the sale and cause the estate 
or share of an estate to be restored to the proprietor on such 
conditions as may appear equitable and proper. 

Note :—A petition of appeal may disclose a case of 
hardship or injustice, even where no irregularity exists, as for 
example, that the sale has taken place where no arrear exists 
under such circumstances the Government may set aside the 
sale under this Section (8 W. R. 437). The Board have regarded 
as genuine cases of hardship in the following circumstances 


power to restore th 
les 


k mistakes or irregularities of Government servants ; 
ze ies of proprietors or their agents, not the result of 
elessness; in particular, mi i r 
money order forms; a: 
(3) delays in the post office; 
4 
re ensal Gf the Collector to accept payment of arrears 
a 3 in cases in which previous defaults or thë 
ae ae aul: dnes not raise the presumption that the 
ional, or refusal to e ee) 
arrear has actually been accepted ; ee 


(5) ignorance o 
instalments ; n the part of proprietors of changè in 
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6) fraud committed by agents of proprietors by not 
l the dues into the treasury; 


crediting R 
a collusion on the part of co-sharers in bringing the 
estate to sale: a” i A 
nadequacy of price in special cases. 


i 

a sales when final :—All sales of which the purchase 

ey has been paid up as prescribed in section 23 of this Act, 
Pr against which no appeal shall have been preferred or in 
ps ect of which no application under section 37A has been 
made or in respect of which no appeal under sub-section (3) of 
section 37B has been preferred, shall be final and conclusive 
at noon of the sixtieth day from the day of sale, reckoning the 
said day of sale as the first of the said sixty days. 

And sales against which an appeal may have been 
preferred and dismissed by the Commissioner or in respect of 
which an application under section 37A may have been made 
or an appeal under sub-section (3) of section 37B may have 
been preferred and such application or appeal has been 
dismissed shall be final and conclusive from the date of such 
dismissal, if more than sixty days from the day of sale, or if 
less, then at noon of the sixtieth day as above provided. 

Note :—An appeal contemplated by this section must be 
preferred to the Commissioner not later than the sun-set of 
the 60th day from the day of sale, reckoning that day as one of 
the 60 (6 C. L. J. 472). As soon as the sale becomes final and 
conclusive, the title automatically vests in the purchaser, 
although possession is not obtained. (7, C. L. J. 387). 

*28. Certificate of sale :—Immediately upon a sale 
becoming final and conclusive, the Collector or other officer 
as aforesaid shall give to the purchaser a certificate of title in 
the prescribed form. And the said certificate shall be deemed 
ae Court of Justice sufficient evidence of the title to the 

ate or share of an estate sold being vested in the person or 
F named from the date specified. And the collector 
Her an notify such transfer by written proclamation in his 
Within ice and in the Courts of the Munsifs and police thanas 
a whose jurisdictions any part of the estate or share sold 

be situated. 


>. 
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Note :—The grant of a cetificate to the purchaser į 
conclusive evidence that the notice required by Section 7 i 
been duly issued and served in the mahal; and no Objection a 
to service of notice can be raised. (10 C. W- N. 137; 30 Cay, L 
C. W. N. 688). But no certificate is valid if it has been isse 
before the expiry of 60 days from the date of sale, as requin 
by Section 27. (18 Cal. 125). iB 

29. Delivery of possession :— The Collector or other Offic 
as aforesaid shall order delivery of possession of the estate 3 
share purchased to be made by removing any person who Pag 
refuse to vacate The same, and by proclamation to the 
occupants of the property by beat of drum or in such othe 
mode as may be customary, at some convenient place m 
places; and by affixing a copy of the certificate at th 
malkachari or in some conspicuous place of the estate o 
share of an estate purchased. 


30, Liability of purchaser :—The party certified as th: 
proprietor of an estate or share of an estate by purchase under 
this Act shall be answerable for all instalments of the revenu 
of Government which may fall due after the latest day of 
payment aforesaid. 


Note :—The liability of an auction purchaser at a revenue 
sale held under Act XI of 1859 to pay arrears of government 
Tevenue arises from the date of the sale when the title vests in 
= purchaser and not from the date of the sale certificate. (33 
- L. R. Cal. 1193). The purchaser of an estate sold for arrears of 
cna Dn the 29th Pous, the latest day of payment of the 
3 une ue for three months previous to Pous, is not entitled 

Tecover from the defaulter the amount of revenue which he 


was subse i 
Lt quently obliged to pay for the month of Pous. (4 W. R 


Gove: 
rament revenue does not become due from day to day: 


but at certain s * 
specified time: ? 
parties or the customs of the aroraing to the eontrant of fe 
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s the only person liable for its payment. The purchaser 
estate, Which pays government revenue, takes it subject 
il revenue and cesses, whether in arrear or accruing. Held, 
fore, in a suit by a purchaser for a certain sum for 
as ment revenue and cesses, which became due after the 
o of, though due for a period previous to his purchase, 
ich sum he alleged he had been compelled to pay to save his 
4 tin the subject of his purchase, that he was not entitled 
interes! 
to recover (6 I L. R. Cal. 389). 

31. Application of purchase-money :-The collector shall 
the purchase-money first to the liquidation of all 
arrears due upon the latest day of payment from the estate or 
share of an estate sold; and secondly to the liquidation of all 
outstanding demands including the cost of notices referred to 
in section 6 debited to the estate or share of an estate in the 
public accounts of the district; then the residue, if any, shall 
be held in deposit on account of the late recorded proprietor or 
proprietors of the estate or share of an estate sold, or their 
heirs or representatives, to be paid to his or their receipt on 
demand in the following manner, namely, in shares 
proportioned to their recorded interest in the estate or share 
ofan estate sold, if such distinction of shares were recorded, 
or if not, then as an aggregate sum to the whole body of 
proprietors upon their joint receipt. 

And if before payment to the late proprietor or proprietors 
of any surplus that may remain of the purchase-money, the 
same be claimed by any creditor in satisfaction of a debt, such 
surplus shall not be payable to such claimant, nor shall it be 
nels from the proprietor, except under precept of a Civil 

ourt, 


32. Notification of annulment of sale :—The annulment by 

a Commissioner or by the Board of Revenue of a sale made 
Under this Act shall be publicly notified by the Collector or 
other officer as aforesaid, in the same manner as the 
siete final and conclusive of sales is required to be 
and a by Section 28 of this Act; and the amount of deposit 
alance of purchase-money shall be forthwith returned to 

© Purchaser with interest thereon at the highest rate of the 


e, i 
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current public securities, which shall be paid by th 
Government, unless the proprietor shall have become Jį 
for the sale under the provisions of Section 2 of the Be. 
Land revenue Sales Act, 1868, or Section 26 of this Act. 


*33. Jurisdiction of Civil Courts to annul sales :—No ș; k 
for arrears of revenue made after the passing of this Act, shall 
be annulled by a Court of Justice, except (1) upon the groung of 
its having been made contrary to the provisions of this Act 
and (2) then only on proof that the plaintiff has sustained 
substantial injury by reason of the irregularity complaineg 
of; and no such sale shall be annulled upon such ground, 
unless such ground shall have been declared and specified in 
an appeal made to the Commissioner under Section 2 of the 
Bengal Land-revenue Sales Act, 1868; and no suit to annul a 
sale made under this Act shall be received by any Court of 
Justice, unless it shall be instituted within one year from the 
date of the sale becoming final and conclusive as provided in 
Section 27 of this Act; and no person shall be entitled to 
contest the legality of a sale after having received any portion 
of the purchase-money : Provided, however, that nothing in 
this Act contained shall be construed to debar any person 
considering himself wronged by any act or omission 
connected with a sale under this Act, from his remedy in a 
personal action for damages against the person by whose act 
or omission he considers himself to have been wronged. 


Note :-In order that a sale may be annulled by the Civil 
Court, three things are necessary, viz, (1) that the sale was 
contrary to the provisions of this Act; (2) that the plaintiff has 
sustained substantial injury by reason of the irregularity 
complained of; and (3) that the irregularity was specified by 
him in his appeal to the Commissioner, (6 Pat. 200 P. C). 

The mere fact that the sale was contrary to the provisions 
of this Act would not be a ground of setting aside the sale. 
unless the plaintiff proves substantial injury resulting from 
the non-compliance. (53 Cal. 886; 30 C. W. N. 618). So also, 2 
Civil Court will not entertain a suit to set aside a sale on the 
ground of its having been contrary to the provisions of this 
Act, where the ground was not declared and specified in the 


e 
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o the Commissioner. (17 Cal. 809 P. C; 21 Cal. 70 


pel yil court may set aside a sale on proof of irregularity 

° ° 'pstantial injury caused thereby. If no irregularity 
and of sY substantial injury is proved, the civil court cannot 
produc an action to set aside a sale for arrears, and the only 
en en to an injured party is by a suit for damages, as 
course 4 this section (8 W. R. 439). A suit may be brought in 
pied p rt to set aside a sale held under this section on the 
pecil an no arrears were due, although such ground was 
ound = and specified in an appeal to the Commissioner, 
mde for in this section. (25 Cal. 876; 12 C. L. R. 198). But 
ap on, who has received any portion of the purchase- 
pe Pall not be entitled to contest the legality of a sale. 
TE a sale for arrears of revenue has been held, and non- 
compliance with section 6 has been found, sucht a sale is null 
md void, as not being a sale under the provisions of this Act. 
(11 Cal. 201). 

The onus lies on the person who seeks to have a sale set 
aide, to establish that the requirements of this Act have not 
teen complied with, and that he sustained substantial injury. 
Te fact that notice under Section 7 was not served in 
acordance with the provisions of that section does not lead to 
ainference of substantial injury. (10 C. W. N. 137; CLS 
%25). If the property is sold at an inadequate price owing to 
insufficient description of the property in the sale- 
notification this amounts to substantial injury and the sale 
willbe set aside. (6 C. W. N. 526; 32 Cal. 542). When a sale is 
‘nid, question of limitation does not arise. (9 D. L. R. 236). 


34, Effect of annulment of sales by Court : — If a sale made 
inder this Act be annulled by a final decree of a Civil Court, 
‘lication for the execution of such decree shall be made 

six months after the date thereof; otherwise the party 

hose favour such decree was passed shall lose all benefit 

=— And no order for restoring such decree holder z 

T shall be passed until any amount of snp 

Cvi Co -money that may have been paid away by orde = 
urt be rapid by him, with interest at the highest ra! 
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the current Government securities. And, if such Party Sha 
neglect to pay any amount so recoverable within six mo l 
from the date of such final decree, he shall lose all benef 
therefrom. . ‘ 

Note : — If the defaulting proprietor brings a suit to ann 
the sale and obtains a decree, but fails to execute the die 
within six months, the effect is to restore the sale, ang i 
purchaser is entitled to recover possession of the estate he 
bought. (21 Cal. 255). This section has no application to Sales 
in execution of certificates. (25 Cal. 283). A sale which js an 
absolute nullity (e.g. a sale held where there is no arrear of 
revenue) need not be annulled by a suit in a civil Court. (37 c 
W. N. 445). 

35. If sale annulled, purchase-money to be refunded ;— h 
the event of a sale being annulled by a final decree of a Cout 
of Justice, and the former proprietor being restored to 
possession, the purchase-money shall be refunded to the 
purchaser by Government, together with interest at the 
highest rate of the current public securities. 

36. Suit brought to oust purchaser on ground that purchase 
was made for another person to be dismissed :— Any sult 
brought to oust the certified purchaser as aforesaid on the 
ground that the purchase was made on behalf of another 
person not the certified purchaser or on behalf partly of 
himself and partly of another person, though by agreement 
the name of the certified purchaser was used, shall be 
dismissed with costs. 


Note :—The object of this Section is to prevent the true 
owner from disputing the title of his benamdar (certified 
purchaser) and not to preclude a third party from enforcing 4 
claim against the true owner in respect of the benami 
property. (12 Cal. 302). This section would not preclude the 
real owner from instituting a suit for the specific performant 
of a contract entered into by the certified purchaser at the 
time of sale. (14 Cal, 583). The Legislature in enacting this 
section intended to give to a certified purchaser in possessio" 


a statutory title against the ° 
eee Person, on whose behalf he h 
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hts of a purchaser of a permanently settled estate 
forits own arrears : —The purchaser of an entire estate in 

manently settled area sold under this Act for the 
ne Pe of arrears of revenue shall acquire the estate free 
ov" i encumbrances imposed upon it after the time of 
from 2 t: and shall be entitled to avoid and annul all 


137. Rig) 


en 
oot entire and forthwith to eject all under-tenants with 
uit owing exceptions :— 
> protected interest :-(1) Istimrari or mukarari tenures 
hich have been held at a fixed rent from the time of the 
i 
"manent settlement. 
(02) Tenures existing at the time of settlement, which have 
t been held at a fixed rent. But the rents of such tenures 
nol 


shall be liable to enhancement under any law for the time 


being in force. 
(3) Talukdari and other similar tenures created since the 


time of settlement and held immediately under the 
proprietors of estates and farms for terms of years so held, 
when such tenures and farms have been duly registered under 
the provisions of this Act. 

(4) Leases of lands whereon dwelling houses, 
manufactories or other permanent buildings have been 
erected, or whereon gardens, plantations, tanks, wells, 
canals, places of worship or burning or burying grounds have 
been made, or wherein mines have been sunk. But the tents of 
such leases shall be liable to enhancement under any law for 
the time being in force if the purchaser can prove that the 
lease was originally held at an unfair rent and not held at a 
xed rent, equal to the rent of good arable land for a term 
&ceeding 12 years. 

_ But nothing in this section shall entitle the purch: 
{ject any raiyat having a right of occupancy at a fixed rent or 
tate of rent or to enhance the rent of any such raiyat 
ctherwise than in the manner prescribed by the law in force, 
T otherwise than the former proprietor may have been 
entitled to do, 

Note :—To bring a case within the words of this section 
three things mn n t be a sale of an 

ust concur : firstly, there mus 


aser to 


a, 
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entire estate; secondly, in the permanently settleq distri 
thirdly, for its on arrears. The sale of the estate does not icts; 
avoid the under-tenures, but only renders them Voidaby. * 
the option of the purchaser. (I. L. R. 9 Cal. 683). The right ia 
under this section to the auction-purchaser of an entire Si en 
in the permanently settled districts, sold for arrears È 
revenue, to avoid and annul an under-tenure is a right th 

must be exercised by all the purchasers jointly where there = 
more purchasers than one. (I. L. R. 25 Cal. 334). s 


*37A. Application for setting aside sales :—Where 
estate or share of an estate has been sold under this Act, the 
defaulting holder of the estate or of a share thereof or any 
person who holds an interest therein by virtue of a title 
acquired before such sale or any person whose interests ar 
affected by the sale may, at any time within 30 days from the 
date of the sale, apply to the Collector to have the sale set aside 
on his depositing with the Collector— 


(a) for payment to the purchaser, a sum equal to 3 per cent 
of the purchase money but not less than one rupee; 

(b) for payment to the Provincial Government, a sum 
equal to the amount specified in the notification of sale as 
that for the recovery of which the sale was ordered together 
with such costs, if any, as the Provincial Government may 
have incurred subsequent to the issue of such notification of 
sale; and 

(c) for payment to the Collector either the whole or any 
portion of the arrears of road, public works and primary 
education cesses which are due in respect of such estate or 
share of an estate, and not included in the amount specified in 
the notification of sale as that for the recovery of which the 
sale was ordered, as the Collector may, in his discretion. 
direct. 

“37B. Sale when to be set aside :—(1) Notwithstanding 
anything contained elsewhere in this Act where the deposit 
required by section 37A is made within thirty days from the 
date of the sale, the Collector shall make an order setting 
aside the sale, provided that no order shall be made unless the 
notice of the application has been given to the purchaser. 
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der this section 
m such order js 


2) No suit to set aside an order made un 
x 4 be prought by any person against who; 
shal 


de. 
ma ig) An appeal shall le to the Commissioner against an 

er made under sub-section (1) refusing to set aside a sale if 
HN appeal is preferred within thirty days from the date of 
the order. 

137C. Return of purchase money in certain cases :—(1) 
Where a sale is set aside under section 37B, the purchaser 
hall be entitled to an order for repayment of his purchase 
ae with or without interest as the Collector may direct; 
and 

(2) As soon as may be after a sale has been set-aside under 
section 37B, the setting aside of the sale shall be publicly 
notified by the Collector or other officer as aforesaid, in the 
same manner as the annulment by a Commissioner or by the 
Board of Revenue of a sale is required to be notified by section 
32. 

+*37D. Amount paid to prevent sale to be a mortgage debt on 
the estate or share thereof :—(1) Where the sale has been set 
aside at the instance of, and on the deposit by, a person other 
than the defaulting proprietor or proprietors, the amount 
paid for such setting aside of the sale, shall be deemed to be a 
debt bearing interest at 6 per cent per annum and secured by a 
mortgage of estate or a share thereof sold in favour of the said 
person. 

(2) His mortgage shall take priority over every other 
charge on the said estate or share other than a charge for 
arrears of revenue. 

(3) He shall be entitled to the possession of the said estate 
or share as mortgagees of the defaulting aaa 
Proprietors and to retain possession of it as such un 
said debt with interest thereon has been discharged. 

(4) Nothing in this section shall affect any other reme 
Which any such person would be entitled. 
of Note :— Section 37A to 37D were inserted ti 

Section 37A and sub-section (2) of Sec 


dy to 


3 and Cl.(c) 
37C were 


Ser 
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inserted by Bengal Land Revenue Sales (East Benga] Amen, | 
ment) Act, 1949. aM 
38. Registration of certain tenures and farms T 
following rules for the registration of talukdari anq ot . 
similar tenures created since the time of Settlement, and ha 
finmediately of the proprietors of estates, and of farms = 
terms of years so held, shall be observed. r 


*39. Common and special registry :—There shall b 
sets of registers-one for common registry and one for Specia] 
registry. Common registry shall secure such tenures and 
farms against any auction purchaser at a sale for arrears of 
revenue, except the Government. Special registry shall secure 
such tenures and farms against any auction purchaser at a 


sale for arrears of revenue, including the Government. 


E two 


40. Application for registry :—The holder of any talukdari 
or other similar tenure, such as is described in section 38 of 
this Act, desirous of registering it, shall apply by petition to 
the Collector of the district to which the estate belongs. 

The application shall state which description of registry 
is desired, and shall contain the following particulars so far 
as the same are ascertainable :— 

(1) The pargana or parganas in which the tenure is 
situated; 

(2) the nature of the tenure: 

(3) the name or names of the village or villages whereof the 
land is composed, or wherein it is situated ; 

(4) the area of the land comprised in the tenure, with ils 
boundaries in complete detail: 

(5) the amount of rent payable annually for the tenure and 
whether the rent is fixed for a term of years or in perpetuity, 
and the duties, if any, required to be performed on account of 

it; 


(6) the date of the deed constituting the tenure, or the datë 
when the tenure was created; 


(7) the name of the proprietor who created the tenure; 
(8) the name of the original holder of the tenure; 


_ < 
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f the present possessor, and į 
name O. : } » and if he be 
@ m der, the mode in which he succeeded to TE oo 
gin” b inheritance, gift, purchase or otherwise a 


wien e holds jointly or solely. 

e s 

he! ars of such farms as are described in the said section 
jo! 


in like manner for registry of the same, The 
hall contain such of the foregoing Particulars as 


el 
all 

the estat i : ; 
a thorised agent of such proprietor or proprietors, with a 
a 


of the application annexed; and shall cause a notice with 
scopy of the application annexed to be affixed in his office, 
adat the mal-cuthcherry of the estate in which the tenure or 
hm is situated, or in such other place or places as in the 
inion of The Collector may be best suited to give publicity to 
te application, requiring the proprietor or any party 
iterested, within thirty days from the issue of the said 
mtice, to file any objections he may have to the registry of the 
ture or farm, or to any statement contained in the 
application. 


If within the limited time no objection is made, the 
Callector shall register the tenure or farm. If within the 
lined time an objection is made by any recorded proprietor, 
by any party interested not being a proprietor, the ees 
shall examine the person so objecting or his authorized i 2 
al ifit shall appear to him that such person has prom 4 
Sound of objection, the Collector shall suspend procee ie 
ad shall refer the parties to the Civil Court ; ae ear 
Wl rant the application. If the decision of the Civ! Don 
t in favour of the applicant, the Collector, see ae 
sentation of a copy of the final decree, shall reg! 

“ure or farm. yhet 
registry :— 


. 
tip -e Procedure on application for special Collector shall 


he anni: 

ation is for special registry. the 
` 
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serve and issue the notice prescribed in the last preg, ah 
section. 

If within the limited time no objection is made, t 
Collector shall cause any inquiry that he may deem neceg, 
for the security of the Government revenue to be made; and, 
he is satisfied that the Government revenue of the Paren 
estate is sufficiently secured so far as it may be affecteq by th, 
tenure or farm in question, he shall report the case to th 
Commissioner, who, if also satisfied on that point, sha 
direct the tenure or farm to be registered according to the 
application; otherwise the application shall be rejected, 


If within the limited time any recorded proprietor, or an 
party interested not being a proprietor, object to the registry, 
the Collector shall examine the person so objecting or hi 
authorized agent, and, if it shall appear to him that such 
person has probable ground of objection, shall suspenj 
proceedings, and shall refer the parties to the Civil Court 
otherwise he shall proceed as if no objection had been made. 
If the decision of the Civil Court be in favour of the 
applicant, the Collector, on the presentation of a copy of the 
final decree, shall proceed as above provided for cases in 
which no objection is made within the limited time. 


43. Registration of leases of certain lands :—Leases 0! 
lands of the description specified in the fourth exceptional 
class in section 37 may be registered, at the option of the 
holders in the manner and under the rules hereinbefore 


provided for the registry of talukdari and other similar 
tenures. 


44, Registration of old tenures :—Tenures of the first and 
second exceptional classes in section 37 may be registered al 
the option of the holders; and when so registered, shall be 
entered only in the Special register, 


Application for such 
Specified in section 40 S 


PEO 
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n the limited time no objection is made by any 
roprietor or by any party interested not being a 
r, the Collector shall make such inquiries as may be 
HA satisfy him as to the validity of the tenure; and if 
necessi be to satisfy him that the tenure is valid, he shall 
the result ase to the Commissioner, who, if also satisfied 
report the ee is valid, shall direct it to be entered in the 
that oer otherwise the application for registry shall be 


yf withi 


yf within the limited time, any recorded proprietor or 
arty as aforesaid object to the registry of the tenure, the 
pe shall examine the person so objecting or his 
coe ed agent, and if it shall appear to him that such 
mem nas probable ground of objection, shall suspend 
tind and refer the parties to the Civil Court; otherwise 
Paal proceed as if no objection had been made. 

If the decision of the Civil Court be in favour of the 
applicant, the Collector, on the presentation of a copy of the 
final decree, shall proceed as above provided for cases in 
which no objection is made within the limited time : Provided 
always that nothing contained in this section shall be 
understood as rendering registration necessary for the 
protection of bona fide tenures of the description herein 
referred to. 


45. Repealed by the Bengal Land Revenue Sales 
(Amendment) Act (Bengal Act M of 1862). 


46. Expenses of measurement, survey or local inquiry :— 
The actual expenses of any measurement, survey or local 
inquiry made under sections 42 and 44 of this Act, shall be 
bome by the party who applies for the registry of his tenure or 
am; and such party may be required by the Collector from 
time to time to make such advances on this account as he may 

Consider necessary. 
Te; . 7. Civil Court and competent to order entry in the special 
a No Civil Court shall be competent to order re 
register uthorities to enter any tenure or farm in the special 
€T : Provided always that the refusal of the revenue- 


Sia B 
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ister any tenure or farm shall not al 
et 


authorities so to reg 
the title of the holder, whatever it may be. 

48. Suit for cancelment of registry of tenure or far, 
Subject to the general law of limitation, any person thinkin, 
himself wronged by the registry of a tenure or farm may files 
suit for the cancelment of the same. 3 

49. Proceedings of Revenue-authorities in registration 
tenures, etc :—In the execution of their functions in a 
registration of tenures and farms under this Act, i 
subordinate Revenue-authorities shall proceed in accordang 
with the general instructions which they may receive from 
the superior Reventie-authorities to whom they are 
subordinate, and from the Local Government; and all order 
passed under the sections aforesaid shall be open to appeal in 
usual course. 

The order of a Commissioner for the special registry ofa 
tenure under the provisions of this Act shall be open at any 
time within one year from the date of registry to revision by 
the Board of Revenue on the ground of the Government 
revenue not having been sufficiently secured or of the 
invalidity of the tenure, as the case may be. 

*50. Effect of entry in special register :—Entry in the 
special register shall be an effectual protection of the tenure 
or farm so registered, unless in a suit instituted by 
Government in a Civil Court within the period allowed for 
suits for the recovery of the public revenue, a decree be passed 
Pronouncing the registration to have been obtained by fraud, 
n is Sel ss A sat ee revenue : Prvided that 4 
ie eee ands of a bona fide purchaser for value 
Pa reac iis erm of such fraud. But the tenure 
fair and equitable at the à sree afrentas wanldtiaye o 

e time of the special registry thereoh 
such amount to be fixed by th cad 
y the Collector. 


as a aie of talukdari tenures pending inquiry: #* 
and farms of ca cei oa eee abla ee gee 
37 of this Act a exceptional class described in section 
application shall > or the special registration of which 

€ made within the prescribed time, and #* 


SS 
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which the Collector shall have commenced the 
espe? rescribed jn section 42, shall, in case of the sale of 
ingt” nt estate for arrears of revenue, be protected pending 
the pation of such inquiry, and shall be protected 
the du iy by registration, if the final award of the Revenue- 
een aties upon such application be in favour of the 
aul 


aimant. 
50, Rights of purchaser of estate not permanently settled, 


d for its own arrears :—The purchaser of an estate in a 
sol act not permanently settled, sold under this Act for the 
recovery of arrears due on account of the same, shall acquire 
the estate free from all incumbrances which may have been 
imposed upon it after the time of settlement, and shall be 
tled to avoid and annul all tenures which may have 
originated with the defaulter or his predecessors, being 
representatives Or assignees of the original engager, as well as 
all agreements with raiyats or the like, settled or accredited 
by the first engager or his representatives, subsequently to the 
Jast settlement, as well as all tenures which the first engager 
may, under the conditions of his settlement, have been 
competent to set aside, alter or renew, saving always and 
except leases of lands whereon dwelling-houses, 
manufacturies or other permanent buildings have been 
erected, or whereon gardens, plantations, tanks, wells, 
canals, places of worship or burning or burying grounds, have 
been made, or wherein mines have been sunk, which leases or 
engagements shall, so long as the land is duly appropriated to 
such purposes, and the stipulated rent paid, continue in force 
and effect : 


Provided that nothing contained in this section shall be 
Construed to entitle any purchaser of land at a public sale for 
arrears of revenue to demand a higher rate of rent from any 
Persons whose tenure or agreement may be annulled as 
aforesaid, than was demandable by the former proprietor, 
ae in cases in which such persons may have held their 
the ds under engagements stipulating for a lower rate of rent 
Klee, Would have been justly demandable for the land, or in 

S in which it may be proved that, according to the custom 
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of the pargana, mauza or other local division, such Perso, 
are liable to be called upon for any new assessment, or othe 
demand not interdicted by the law for the time being in ie 


Note :—The purchaser of an estate in a district Not 
permanently settled, sold for its own arrears acquires th 
estate free from all incumbrances imposed upon it after the 
time of settlement and are entitled to avoid and annul (1) a 
tenures originating with the defaulter or his predecessors, as 
well as (2) all engagements with raiyats or the like, Settled 
subsequent to the last agreement and (3) all tenures which the 
first engager may, under the conditions of his settlemeni 
have been competent to set aside, alter or renew except ( ) 
leases of land whereon dwelling houses, manufactories or 
other permanent buildings have been erected or (2) whereon 
gardens, plantations, tanks, canals, wells, places or worship 
or burning or burying grounds have been made or (3) wherein 
mines have been sunk. These leases and engagements shall 
continue in force and effect so long as the land is duly 
appropriated for such purposes and the stipulated rent is paid. 
The purchaser, however, is not entitled to demand higher rent 
from person whose tenure or agreement may be annulled, 
unless the lands have been held at lower rate of rent than was 
justly demandable by the former proprietor or unless it was 
shown that according to the custom of the pargana, mauza or 
other local division, such persons are liable to be called upon 
for any new assessment. 


*53. Purchase when subject to incumbrance : Rights of 
purchaser being sharer in estate; and of purchaser of estate 
not sold for its own arrears :—Excepting sharers with whom 
the Collector, under sections 10 and 11 of this Act, has opened 
separate accounts, any recorded or unrecorded proprietor oF 
co-partner, who may purchase the estate of which he iS 
Proprietor or co-partner, or who by re-purchase or otherwise 
may recover possession of the said estate, after it has been 
sold for arrears under this Act, and likewise any purchaser of 
an estate sold for arrears or demands other than those 
accruing upon itself, shall by such purchase acquire the estate 
subject to all its incumbrances existing at the time of sale, and 
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cquire any rights in respect to under-tenants or 
ere not possessed by the previous proprietor at 
ale of the said estate. 
object of this Section is to prevent fraud that 
n a proprietor may intentionally allow his 
to arrears of revenue with the objects that it 
from encumbrances when he may buy it in 
person purchased an estate at a revenue sale 
e of his servant and on his default it was again put 
intl’ Ei and he re-purchased it, the case fell under this 
up for sa a he was not entitled to avoid any encumbrances 
aot FE sd the estate subject to encumbrances. (31 Cal. 
but pure ought to have avoided the encumbrances under 
a m at the time when he first purchased it. Excepting 
San, with whom separate accounts have been opened under 
ane 10 and 11 of the Act, any recorded or unrecorded 
proprietor Or co-partner purchasing an estate sold for: arrears 
ofrevenue acquires it subject to all encumbrances existing at 
the time of sale, even if the purchaser is a non-defaulting 
proprietor and encumbrances are created by the defaulting 
proprietor. (16 W. R. 136). 

The purchaser of an estate not sold for its arrears acquires 
thesame subject to all its incumbrances existing at the time of 
sale and does not acquire any rights in respect of under- 
tenants or raiyats which were not possessed by the previous 
proprietor at the time of the sale of the said estate. Where a 
person purchased a portion of an estate at an execution sale, 
and before it was confirmed and the sale-certificate came into 
his hands, the whole estate fell into arrears of revenue and put 
Yp for sale and he again purchased it, he must be treated as an 
unrecorded co-partner under this section and he took the 
entire estate subject to incumbrances. (4 Cal. 607). 
me Rights of purchasers of shares of estate — 
af Si shares of an estate may be sold under the provis na 
Ai = 13 or section 14, the purchaser shall T ii 
N: shares subject to all incumbrances aa men 
owner hd rights which were not possessed by the p 

Owners, 
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Notes :—A distinction must be drawn between Sectig 
and 54. Under Section 53, the purchaser will acqui 
property subject to all incumbrances "existing at the aa k 
sale," whether created before or after the default and erat 
to the date of sale. But the words "existing at the date of 4 
do not occur in Section 54. From this it is evident thay 
Legislature intends that under Section 54, all incumbran" 
created after the date on which the purchase takes effect 
all incumbrances created after the default) are void, TA 
where a share admitted to special rigistry under Sections « 
and 11 was advertised for sale under Section 13, for amen. 
revenue, and subsequent to the default but before the sale a 
recorded sharer mortgaged his interests in that share, a 
held that the mortgage was not an incumbrance under Sectia 
54, and was of no effect against the purchaser. (17 Cal. 148 
C. L. J. 1). Ifa mortgagee purchases the mortgaged property ay 
sale in execution of the mortgage-decree so that the mortgag 
lien is not extinguished but is kept alive, and then anothe 
person purchases the mortgaged property (which is a share of 
a revenue paying estate) at a revenue sale, which takes place 
between the date of the sale in execution of the mortgag 
decree and the date of the confirmation thereof, his purchast 
will be governed by this section, and he acquires the properly 
subject to the mortgage. (13 Cal. 546). 


i Adverse possession for 13 years does not constitute an 
incumbrance on the share. (13 C. W. N. 407). That is, if the 
adverse possession was completed before default, the defaull 
must be treated as the default of the person who acquired title 
by adverse possession, and the sale must be held to pass his 
interest. (12 C. W. N. 528). 

A purchaser of a share of an estate held by a Hindu widow. 
a ä sale under Section 13, does not acquire merely the right, 
ai interest of the widow but takes the entire share its? 
te a for sale. The words "shall not acquire 2" 
owners" ire ee not possessed by the previous owner a 
that the ae applicable to such a case. These words mea" 
Sa purchaser shall not acquire any rights which wert 

er possessed by the previous owner or owners at any tim 
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41; 11 C. W. N. 821). The purchaser of a share oğ 
estate acquires the same subject to all the 
ai mbrances and shall not acquire any rights which were 
ossessed by the previous owner or owners. 
nol Si, Recovery of arrears due to defaulters ;—Arrears of rent 
cesses which on the latest day of payment may be due to the 
r from his under-tenants or raiyats shall, in the event 
fa sale, be recoverable by him after the said latest day, by 
rocess except distraint which might have been used by 
nim for that purpose on or before the said latest day. 

Note :—The word "or cesses" was inserted by Bengal Land 
Revenue Sales (East Bengal Amendment) Act, 1949. 

56. Punishment for contempt :—Any Collector or other 
officer aS aforesaid conducting a sale under this Act shall be 
competent to punish any contempt committed in his presence 
in open cutcherry or office for the time being. by fine to an 
extent not exceeding two hundred rupees, commutable if not 
paid to imprisonment in the civil jail for a period not 
exceeding one month; and the Magistrate to whom such an 
offender may be sent by a Collector or other officer as 
aforesaid, shall carry his sentence into effect : 

Provided that an appeal from any order passed under this 
section shall lie to the Revenue Commissioner, whose 
decision shall be final. 

57. Default in making deposit to be considered a contempt 
A default to make good a bid by making the deposit required 
by section 32 of the Act shall be held to be a contempt. 

‘58. Government may purchase at a sale :—When an estate 
is put up for sale under this Act for the recovery of arrears of 
Tevenue due thereon, if there be no bid, the Collector or other 
oficer as aforesaid may purchase the estate on account of the 
patemment for one rupee, or if the highest bid be insufficient 
K ie the said arrears and those subsequently ae 
iy hee of sale, the Collector or other officer ee dl 
at the re purchase the estate on account a he moe e 

overnm ighest amount bid, in both wi ie bec 
Posin Tt Shall acquire the property subj 
S Of this Act. 
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Note :—The section provides for purchase þh 
Government at a revenue sale in two cases. It first Bray the 
that if there is no bid when an estate is put up for sale ides 
the Act, the Collector may purchase the property on ac erat 
the Government for one rupee. This clearly implies fee, 
Collector is himself not to bid in the first instance. He is 
ascertain whether there are any bidders for the Property, 1 t 
only when no one offers any bid, the Collector may purchas, 
the estate for one rupee. = 

The section provides in the second place that when there 
are bidders but the highest bid is insufficient to cover the 
amount realisable, the Collector may purchase the estate on 
account of the Government at the highest amount bid. The 
highest bid referred to here is one not arrived at by 
competition between the Collector and the ordinary bidders, 
Under this section it is not open to a Collector to compete with 
ordinary bidders. If the Collector chooses to enter the ring as 
an ordinary bidder, he must be treated as such and in order to 
succeed, he must outbid the other intending purchasers. If on 
the other hand he desires to take advantage of the second part 
of this section, he must wait and see whether the highest bid is 
or is not sufficient to cover the amount realisable. (I. L. R. 31 


Cal. 1036). 


LEADING CASES 
Chapter—Ix 
HURRYHAR MUKHOPADHAY (Plaintif) 
Vs. 

MADHAB CHANDRA BABOO & OTHERS (Defendants) 

(14M. L A. 152) 
Facts of the case : The appellant filed his plaint in the 
of the Collector of Hooghly to uphold his mal rights 
under the Decennial Settlement in certain lands in a village 
which lay within and formed part of the appellant's 
zamindary, which the defendants and others were holding as 
Jakhiraj. The defendants undertook to prove that their 
tenures existed before December, 1790. 

After taking evidence, the principal Sudder Ameen held 
that the documents relied on by the respondents to prove their 
Lakhiraj title were not shown to be genuine or applicable to 
the lands in suit i.e. they had failed to prove their Lakhiraj 
and decreed in favour of the appellant. 

On appeal from this decree the respondents relied on the 
limitation of suit and proof of their Lakhiraj title. A division 
Bench of the High Court of Calcutta dismissed the appeal. 

A petition for review was presented on the ground amongst 
others that, as the appellant, in his plaint, had stated that the 
disputed lands were his mal lands, the High Court had erred in 
throwing the onus of proof on the defendants. The review was 
admitted on this ground (whether the onus had not been 
wrongly thrown, with reference to the full Bench decision in 
Sanaton Ghose Vs. Moulvi Abdul Turrab, in which case, the 
High Court held, that the onus was on the zamindar and not 
on the Lakhirajdar, and that as the onus being On the 
zmindar, the appellant, permission was given to amend oe 
Plaint and to prove that the land was mal, by showing sie 5 

ad received rent for the same) and the suit was remanded to 

€ Lower Court, sates decrèt 

rah he appellant preferred the appeal from this 
tting the suit to the Privy Council. 


court 


> ie 


146 Leading Cases 


The point for decision : Upon whom the onus of Proof}, 
in suits by a zamindar for resumption of rent-free tenures lig 

Decision : It was held that the onus of proof lies Upon, 
zamindar. ; 

Judgment and reasons for decision : It was argued y 
behalf of the appellant that it was not contested in the uj 
that the lands formed part of the appellant's Decenniay 
Settled estate, and secondly, that the burden of Proof i 
exemption from assessment was on the respondents, (the 
Lakhirajdars) and not on the appellant, (zamindar). It wa 
also argued on behalf of the appellant that the remand wa 
improper, because the suit had already been finally decided in 
the appellant's favour and ought not to have been admitted t 
a review, in order to give the defendants the benefit of wha 
had been decided in the other cases after such final judgment 
had passed. 

Their Lordships observed that the application for a review 
seemed to have been regularly made within 90 days of the dale 
of the decree sought to be reviewed, pursuant to Sec. 377 of the 
Code of Civil Procedure; and this being so, their Lordships 
conceived that it was competent to the High Court to delay 
their final decision on that application until the law on the 
point on which so much doubt existed had been settled by the 
judgment of the full Bench of the High Court. 

Therefore their Lordships thought that the final order of 
the High Court was correct and dismissed the appeal. 

Points decided : (1) In a suit by a zamindar for resumption 
of rent free tenures, the onus is upon the zamindar to prove 
that it lies in his mal lands. 

(2) It is competent to the High Court to delay the 
decision until the law on the point on which much dou 
existed had been settled by the judgments of the full Bench ° 
the High Court. 


find 


„LOPEZ Vs. MADAN MOHAN THAKUR 
(13 M. L A. 467) 
he case : The plaintiff, Lopez was the proprietor 
derable estate on the banks of the Ganges. By 
fave ‘the encroachment of a river, the estate was wholly 
aso" ol d by the year 1840, and the estate of the defendant 
submerge e river boundary. After the lapse of some years, the 
and the land gradually became hard soil. The 


pacts oft s 
cons! 


peca 
ired 
ater reti ed it was his property. He said that the Ganges 


tiff claim PESE : 
parti allowed it, had again yielded it up. The defendant, on 
oe, hand, claimed it as a gradual accession to his estate, 
or the recession of the river. He based his claim upon 
asd of the Alluvion and Diluvion Regulation XI of 1825. 
oa was reformed on the ascertained site of the 
puns estate, and was thus capable of identification. 

The Sudder Ameen decreed the suit. On appeal of High 


Court of Calcutta dismissed it. The plaintiff Lopez appealed to 


the Privy Council. 
point for decision : Whether the defendant could claim the 


nd as an accretion to his estate, under the Alluvion and 


Diluvion regulation. 

Decision : It was held by the Privy Council that as the land 
lad never been abandoned by the plaintiff and as it was 
cable of identification, the defendant could not claim it as 
an accretion. 

Judgment and reasons for decision : Sec. 4, Cl.1 of 
Regulation XI of 1825 provides that “where land may be 
tined by gradual accession, whether from the recess of a 
= or of the sea, it shall be considered an increment to the 
nure of the person to whose land or estate it is thus 
E a This clause refers to cases of gain, and there is no 
eee imply the confiscation of any private persons 
ae, If a statute is to be construed as taking ead 
apresos OPT the intention to take away eens 
tation a Very plain words. When the words o RT 
legisla, TE looked at, it is quite obvious that w} . 

Ure was dealing with, was the gain which 4 
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individual proprietor might take in this way, from that Whi 
was part of the public territory, and not with any gain pa 
private property. mn 

This rule is, therefore, not governed by Cl. 1 of Section 4 
the Act and must be decided according to clause 5 of the Sai 
Act by the rules of justice and equity. Now, it is a Princip, 
founded in universal law and justice, that whoever has ea 
wherever it is, whatever may be the accident to which jt has 
been exposed, whether it be a vineyard covered by lava or 
ashes from a volcano, or a field covered by the sea or a Tiver 
the ground, the site, the property remains in the origina] 
owner. This is also the rule of English Law. The site is the 
property and the law knows no difference between a site 
covered by water and a site covered by crops, provided the 
ownership of the site be ascertained. 

Property absorbed by a river, however, is not recoverable 
by the original owner under all circumstances. It may have 
been so completely abandoned as to become, through lapse of 
time, a part of the public domain, liable to be gained by an 
adjoining owner as an accretion. But in this case the plaintiff 
Lopez never abandoned the land. He continued to pay rent for 
it to the State, and had the description and measurement of 
his submerged mouza recorded by the State. The land having 
now re-appeared and being capable of identification, he is 
entitled to it. 

Points decided : (1) Where land swallowed up by a river o 
sea, re-appears on the old site, it is not an increment to the 
estate to which it has attached, but is still the property of the 
original owner, unless he has abandoned it. (2) If a statute is t0 
be construed as confiscating anybody's property, the 
intention must be clear. 


*MAHARANI RAJROOP KOER Vs. ABDUL HOSSEN 
(7 I. A 240; 6 Cal. 394 P. C.) 

Facts of the case : The ancestors of the plaintiff Maharaja 
of Tikari had constructed an artificial watercourse on thé 
defendant's land making compensation to them. This W 
more than 20 years, and possibly 50 or 60 years, before the 
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efe ndants having obstructed the flow of water along 
e-course: at several places, the Maharaja brought this 
ine wat moval of the obstructions. 

r unsif of Gaya found that the Maharaja had the right 
of the watercourse and he ordered the removal of all 
ctions excepting two. He found that these two 
ctions had been made more than two years before the 
pst! appeal, the Subordinate Judge, held that the two 
suit. CM of limitation did not apply. On further appeal, the 
a rt reversed the decision of the Subordinate Judge and 
Be the decision of the Munsif. 
oe plaintiff Maharaja died during the pendency of the 
peal in the High Court. His widow, the Maharani, appealed 
to the Privy Council, which allowed the appeal and restored 

Subordinate Judge. 


the decision of the 
Point for decision : Was the two years’ rule applicable to 


edi 


use 
stru 


the case? 
Decision : No. 
Judgment and reasons for Decision : Section 27 of the 


limitation Act, 1871 (Sec. 26 of the present Act) provides that 
aright to any watercourse or use of water etc. may be acquired 
by 20 years' user under certain circumstances, subject to the 
condition that each of the said periods of 20 years must be one 
eding within 2 years next before the institution of the suit. 
The Courts below have found that two of the obstructions were 
more than 2 years old. It may be said that there has been no 
peaceable enjoyment within 2 years of the suit as required by 
“ction 27 of the Limitation Act, and consequenty the 
Paintif did not acquire any easement under that section. 

The plaintiff's right is not based upon section 27 of the 
br mea Act, That section does not provide the only means 
Sets aad an easement. The limitation Act contains two 
teates p rovisions which are in their nature distinct. One 
other Si the limitation of time for bringing suits and the 
Soyment manner of acquiring title by possession and 
May ac 3 There latter provisions are not exhaustive. A man 

te aare title under them, but they do not preclude or 

With other modes of acquiring title. 
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d by the Courts below, this, 
Upon the facts foun this. 
arial watercourse, constructed on another man's i i 

istant period and enjoyed ever since down to the time ; P 
a distant p inference from these facts : 


tions. The proper ii f i 
obstruc a legal origin of the plaintiffs right. The c h 
there was a lega! ons reement with t ny 
ought to presume a grant of an ag he oy ry 


the land at some distant time. That being so, the plainti a 
not require the aid of section 27 of the Limitation Act, 3 

The next question is whether the Plaintiffs Suit į 
removal of the obstructions is barred by limitation, Articles 
of the Limitation Act, 1871, provides that such suits musth 
thin two years from the date of the obstruction T 


150 


brought wi! k t 
High Court seems to have proceeded upon this Article, This 


clearly wrong. The obstruction are in the nature of continui 
nuisances and the cause of action accrued from day to dy, 
Section 24 (now Sec. 23) of the Act contains expres 
provisions to that effect. 

The decree of the High Court must therefore be reversi 
and that of the Subordinate Judge restored. 

Points decided : 1. Secion 27 of the Limitation Act of 187 
(now Sec. 26 Act IX of 1908) is not exhaustive and is not tk 
only mode of acquiring easements. 

2. Where the origin of an easement can be referred toa 
grant, it is not destroyed by two years’ discontinuance. 

3. Where the origin of an easement is unknown, and thet 
has been long and continuous user of it, it ought, if possible, t 
be referred to a legal origin. 

4. In the case of a continuing wrong, a fresh period d 


limitation starts from every moment of the period durin 
which the wrong continues. 


*MOHESH NARAIN Vs. NAWBUT PATHAK 
(83 Cal. 837; L C. L. J. 437) 


Facts of the case ; P A 
owner of a well-kn : The plantiff Mohesh Narain was po 
The hill was used 
defendant Nawbut 


own hill in Rajmahal, named TinP 
for the purpose of quarrying stones: 7 


Pathak had at first obtained a lease ° 


D- T 
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erent set co-sharers of the plantiff) for an injunction to 

seer from further quarrying and carrying away the 

for an account of all stones quarried since the expiry 
S, id lease. and for the recovery of Rs. 5,200 as the value 
of the a aintiffs share in such stones. Nawbut pleaded that by 
ofthe 7 his lease he stood to the plaintiff in the position of a 
gis a and that as he had quarried much less than ten- 
cam of the hill, the plaintiff had no right to claim 
smages or account. 

The Subordinate Judge who tried the case found that a 
dozen centuries of quarrying would not visibly affect the hill. 
But he was of opinion that the plaintiff was entitled to claim 
an account and also to claim his share of the value, before 
severance, of all stones quarried. He gave the plaintiff a decree 
fora six-sixteenth of the royalty for the stones, calculated at 
the prevailing rate. Both parties appealed to the High Court of 
Calcutta. 

Point for decision : Whether the plaintiff has any right to 
damages or to an account against Nawbut. 

Decision : It was held by the High Court (Harrington & 
Mockerjee, J. J.) that as there had been no ouster of the 
plaintiff from the joint property, and as Nawbut had not 
received more than his share of the joint-property. the 
Plaintiffs claim must be dismissed. 

Judgment and reasons for decision : For the purposes of 
ee Nawbut must be regarded as being eee P 
pee oattion as his lessors, the gosha a geint hia 
Co-share, Mohesh was entitled to an a oat of the 
stone “rs or to call on them to render him an those rights 
quarried away, he is also entitled to enforce 
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against Nawbut. But if he was no right of action against th 
he has none against Nawbut. à 

Every co-tenant has the right of using the com, 
property, in the way in which it is proper to use it. So lon oy 
his use does not amount to ouster of his co-tenant, oy tot 
destruction, partial or entire, of the joint property, he is oy 
bound to render any account to his co-sharer, Every ie 
however, involves some slight injury or destruction, and, 
the present case, there can be no valuable use without Temoy 
of the stones. The proper and legitimate use of the hill iş to 
quarry stones on it. An action of account therefore cannot jj 
unless it is alleged and proved that the defendant Teceive 
more than his just share. 

If the contrary view prevailed, one co-owner could prever 
other co-owners from using the joint property. One co-owng 
might then, by expenditure of capital and labour, Teap 
advantages, which he would be obliged to share with the Other, 
but if he incurred any loss, he would not be entitled to throy 
the burden upon his co-sharer. 

Where one co-tenant ousts another co-tenant, he may bè 
sued in trespass; if he destroys the property, he is liable in 
trover; if there is an express or implied contract, he is liable to 
account. In the present case, there has been neither ouster, nor 
destruction, nor any contract to account. The plaintiff 
therefore, cannot succeed. Nor has he any right to damage. He 
can quarry stones for himself and so obtain his share of the 
joint property. There is ample remaining to satisfy his six 
annas share, if he will only take it. 

The appeal of Mohesh was dismissed and that of Nawbul 
allowed, the result being that the suit was wholly dismissed. 

Points decided : 1. A tenant-in-common cannot be held 
liable to co-tenants for damages or for an account, for use and 
occupation of the joint-property, unless there has been waste 
or an ouster of his co-tenants. 
ed ee head in possession has prevented his A 
was capable of mae a ne PARA mea pronis fo 
he must acount Ee f a ik iri possesion tie wots 
Gr be liable for dame or the fair rental value of the pr' 

ges or mesne profits. 


HN. APADA CHATTERJEE Vs. MANADA SUNDARI 
GHOSH 


(59 Cal. 1202; 36 C. W. N. 518) 


s of the case : The landlord of a holding parted with 
n 1923 after obtaining a decree for arrears of rent 
s. The tenant was against in arrears and the new 
` recovered a decree for rent and the holding was 
jandlon execution in 1927. Before the sale, the appellant 
i d the interest of the tenants. There was a surplus of 
purchase eds after satisfying the decree of the new landlord, 
sale pe ainei in deposit in Court. The respondents, who 
ae heirs of the old Jandlord, now claimed to have their 
pee satisfied out of this money. The appellant said that 
A had no right to do so, as the money belonged to him, as 
chaser of the holding before the sale. He brought this suit 
P aiit the respondants, heirs of the old landlord, for a 
declaration to this effect. 

If the old landlord's decree was still a first charge on the 
holding, notwithstanding that he was no longer the landlord 
after 1923, that charge had been transferred to the surplus 
sale proceeds, upon the sale of the holding in 1927, and the 
respondents, his heirs, could take the money. If, on the other 
hand, the decree ceased to be a charge upon their parting with 
the landlord's interst in 1923, they were but ordinary 
creditors of the old tenants and could take only such property 
as belonged to them. 


Ordinarily, they could have taken it. But the plaintiff 
having purchased the interest of the old tenants before the 
sale in 1927, the surplus sale proceeds belonged to him and 
Not to the old tenants. The respondents, as heirs of the old 
landlord, could not take any property not belonging to their 
ad debtors, the old tenants, unless they had a charge 
hel n Munsif as well as the Subordinate Judge on appeal 
the a the charge of the old landlord was subsisting, upon 
ad of the Full Bench case of Khetrapal V. 

armoyi, and dismissed the suit. Plaintiff appealed to 
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the High Court. The Division Bench before which the a 
came up for hearing was of opinion that Khetrapal’s cage Peay 
no longer good law, in view of the later Privy Council deci Wag 
of Forbes V. Maharaj Bahadur. This case was theret 
referred to a Special Bench of seven judges, who unanimo Org 
allowed the plaintiffs appeal. usy 

Point for decision : Has a landlord, who has parted wi 
his interest, any right to bring a tenure or holding to sai 
its arrears or rent, under section 65 of the Bengal Ten: 
Act? 

Decision : No. 

Judgment and reasons for decision : In Khetrapal's case 
Full Bench held that if a landlord parted with his interes 
after obtaining a decree for arrears of rent, he is still entitled 
to the benefit of Sec. 65 of the Bengal Tenancy Act. But after 
that case, it has been decided by the Privy Council in Forbes’, 
case, that a landlord who parted with his interest befor 
obtaining a decree for arrears of rent, is not entitled to the 
benefit of that section. 


It is true that in so deciding the Privy Council did not in 
terms overrule Khetrapal's case, but only distinguished on the 
fact that the decree in that case had been obtained before the 
landlord parted with his interest. But that was not the ground 
of their Lordships decision. 


r In Forbes's case the Privy Council proceeded upon the 
a ground that the crucial time is not when the decree was 
pea when the tenure or holding was sold. If at the 
= € of the sale, the decree holder was no longer the landlord, 
a have the advantage of a sale under section 65. 
= a ctrapal's case is no longer good law, having been in 
ect though not in words overruled by the Privy Council. 


The appeal must ti k 
suit was decreed. herefore be allowed and the appellant's 


Points deci : 
the Bengal A ` 1 The rent of a tenure or holding under 
ancy Act, remains a first charge thereon under 


section 65 of the Act. 
pie e erie ael; so long as the relationship of landlord 


«for 
angy 
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“ine right to bring a tenure or holding to sale in 
2. on of a decree for rent thereof exists so long as the rent 
first charge thereon. 
3, The Full Bench Case of Khetrapal Vs. Kritarthamoyi, 33 
a _B. has in effect been overruled by the Privy Council 
cal. 5 y. Maharaj Bahadur, 41 1.A.91. 


eccuti 


remi 


in Forbes 
*TURNER MORRRENE CO., LTD (Defendant) 
S. 
MONMOHAN CHOUDHURY (Plaintiff) 
(36 C. W. N. 29) 


Facts of the case :—The claim in the suit was to eject the 
appellants from certain plots of land forming part of a taluk 
called Ram Mohan. This taluk was under a revenue-paying 
estate known as Taraf Asad Mosad Khan. The plaintiffs title 
to eject was founded on the right of a purchaser of an estate 
sold for arrears of revenue to avoid and annul all 
incumbrance as provided by Sec. 37 of Act XI of 1859. 

The taraf was sold on the 19th May, 1913, for unpaid 
revenue and was purchased by the predecessor-in-interest of 
the Plaintiff-Respondent. He brought the suit for ejectment on 
the 16th April, 1923, on the allegation that the sale made was 
free of incumbrances and consequently that he was entitled to 
recover actual possession of the property in suit. 

The defendant contended, inter alia, that their holdings 
were under the talukdars of taluk Ram Mohan and that they 
could not be ejected from their lands unless the zamindar 
annulled the taluk, which he had not done. The plots in suit 
Were purchased in 1904 by the firm of turner Morrison & Co., 
who transferred them in 1914 to the limited company of the 
same name. 
be trial judge held that the purchaser of this taraf could 
this ae the appellant without first annulling the taak a 

mA und he dismissed the suit with costs. On appea me 
entiti ourt held that the purchaser at a revenue sale w 
ed to eject the tenants of a talukdar without annulling 


p a8 
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the taluk in which they held. Against the decree of the X 
Court, the defendants appealed to the Privy Council, 

Point for decision : Whether the purchaser of an estate at 
revenue sale can annul the tenants of the talukdar Withoy 
annulling the taluk which is under the revenue paying estate 


igh 


Decision : No. 

The judgment and reasons for decision : The respondent 
relied in his plaint on the provision that the purchaser shoul, d 
acquire the estate free from incumbrances. His case was that 
the tenancies of the appellants were incumbrances which 
were determined by the sale. This was denied by th, 
appellants who contended that the taluk under which they 
held had not been avoided or annulled by the respondent, anq 
that so long as it stood they could not be ejected by him. 


The principal issue in the suit is the taluk. The 
Subordinate Judge held that the plaintiff must fail on the 
ground that the intermediate taluk under which the disputed 
lands are held has not been annulled, and he accordingly 
dismissed the suit. The High Court came to the opposite 
conclusion. 


Their Lordships are of opinion that the provisions 
relating to annulling incumbrances in both the B. T. Act and 
Revenue Sales Act are not in pari materia, and the differences 
between them are considerable. Under the B. T. Act an 
intermediate tenure is an incumbrance. Sec. 159 and Sec. 161 
of the B. T. Act defined incumbrances. But in their Lordships 
opinion it is not so under Sec. 37 of the Revenue Sales Act of 
1859. This Section draws a clear distinction between 
incumbrances and under tenures. Incumbrances are wiped out 
by the sale, in the case of under-tenure the purchaser is only 
entitled to avoid and annul them and on doing so, that is upon 
exercising his option to annul, he can eject all under-tenants. 
What is intended by the expressions “under-tenures” and 
“under-tenants" is shown in the exceptions. The third 
exemption refers to "talukdars" and other similar tenures: 
These can be annulled by the purchaser unless they fall 
within the provisions of the exception. The taluk in thé 


i a 
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therefore, is an under-tenure within the 


Sê, feai 5, 
eset Cie section and the purchaser's right in respect of 


ea ? right to annul. 
ts only aad until the taluk is annulled it continues. The 
ynless omes the under-tenant of the purchaser and the 
i udat ee under him are not effected by the change of 
s Ser ‘There is no contract between them and the 
optioned the latter cannot either claim rent from them 
purchas m so long as he allows the taluk to continue. The 
or eject the ould, no doubt, sue for possession of the holdings 
purchaser ihe talukdar and the talukdar's tenants. But 
joining E fhips are unable to see what cause of action the 
eir Le an have against the tenants of the talukdar as long 
chaser CAF subsists. Their contract is with him and their 


p k 
s to him and not with or to his superior landlord. 
Jiabilil 


‘That the talukdar did not regard it is an annulment of his 
is clear from the fact that he received his rent from the 
aes down to the institution of the suit. Moreover for 10 
= after the sale the respondent took no steps to assert his 
wht to possession. 

For the reasons given their Lordships were unable to 
support the decree of the High Court. The appeal was decreed 
with cost and the decree of the Subordinate Judge was 
restored. 

Point decided : The purchaser at a revenue sale is not 
entitled to eject the tenants of the talukdar without annulling 
the taluk in which they held. 


*WATSON AND COMPANY (Defendants) 
Vs. 
RAMCHUND DUTT & OTHERS (Plaintiffs) 
(18 Cal. 10) 

Facts of the case : The plaintiff's case was that Gangaram, 
amchand and Pudmalochan were brothers and constituted a 
aa family joint in estate. They were the owners of twelve 
nas share of Pargana Silda in Midnapore as Patnidars and 
© annas of the same as maurasi mokararidars. totalling 


> 
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fourteen annas share. Pudmalochan by the two dee 
endowment had dedicated his one-third share of the Ei 
interest in 12 annas of silda, appointing himself Shebaj 
life and his brothers after him and to this interest Ramet, f 
had succeeded. Watson and Company had been, a 
Padmalochan lived, tenants to him and his brothers ile 
after his death to the plaintiffs alone, of those 14 annas § 
term of years which expired on the 14th September, 1883 a 
were tenants of the remaining 2 annas of Silda for. 
unexpired term under a lease granted by one Rani Dan 
Kumari. On the expiration of the first-mentioned term e 
defendants Watson and Company, though only then entiti 
to one eighth of the entire joint property continued to hg, 
exclusive possession of and cultivated indigo in the Property 
The plaintiffs further contended that as the grant for 2 annas 
in maurasi mukarari had been made in the name y 
Ramchand Dutt alone, his brother Padma took no interest 
therein. 

This suit was brought by two brothers Gangaram and 
Ramchand Dutt on the 29th February, 1884 for recovery of 
possession of a 14 annas share of khas lands by virtue ol 
ijmali title, together with damages and for a permanent 
injunction restraining the defendants Messrs. Watson an 
Company, from cultivating indigo. 


The defendants admitted the fact of the two deeds of 


endowment having been executed but contended that they ha 
never been acted upon and Pudmalochan’s interest passed by 
inheritance to his daughter Bamasundari and Watson ù 
Company had received through her a good title as to the whole 
of Pudmalochan's interest in the 12 annas patni and also the 
2 annas of maurasi mokarari and the plaintiffs had no right 
to it. They were not entitled as joint-proprietors to damages “ 
to an injunction restraining the defendants from carrying 
the cultivation of indigo on the khas lands. 


This suit went upto the Privy Council with conflicting 


decisions by the District Ji 
ludge of High 
Court of Calcutta. ge of Midnapore and the Hie 
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oint for decision : Whether the plaintiffs were, under 
phe s, entitled to a decree for joint possession or 


stance g 
sor toan injunction on the cultivation of indigo. 


: No. 
men and reasons for decision : It was argued on be- 
mor appellants that the plaintiffs had no interest in 
pall of t ý two-third's of a 14 annas share of Silda; Watson 
more 2 any acquired a right to the share, which belonged to 
and Ce the 12 annas of the patni. The deeds of dedication 
a, peen acted upon and had no effect to divest Pudma 
s interest. The defendants derived title from him as to his 

of his through his daughter. As to the 2 annas of Silda, there 
Seeing to prevent Pudma taking his share of the 2 annas 
Se tesiate. So his one-third share in both Patni and maurasi 
Tari descended to his daughter. On the question of law 
ie plaintiffs were not entitled to damages, or to an injunc- 
ton. There had been prevention on the part of the Watson & 
ference by others with their cultivation but 


Company of inte: 
mo actual ouster of the plaintiffs, such as to affect the latter's 


title, It was against law to entertain claims for damages or for 
injunction between the tenants in common. The only remedy 
pen to the plaintiffs was to demand a partition. 

Their Lordships observed that from the date of the 
execution of the deeds until after the death of Pudmalochan, 
ro change took place in the accounts, or in the management of 
or dealing with the business or estates or the proceeds thereof. 
Itwas a Hindu family joint in estate. Mortgages were executed 
in which Pudma joined and everything appeared to have gone 
in the same manner as if the deeds had never been executed. It 
Was not the intention of Pudma or of his brothers that the 
deeds should be acted upon. The deeds were merely fictitious. 
Ea Ree were of opinion that the mukarari property 
iti Sy assumed to have been purchased with funds of the 

e and to have enured for the benefit of the 3 

3 fa At the date of the suit the interest of the plaintiffs In 
Undivided in suit was only two undivided third part of a 
that th share of 14 shares of Silda and Bamasundari was a 

Me entitled to the other undivided third part thereof. 


ad never 


p 
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Pudma was not divested of his interest in the Property 
erroneously held by the High Court. 

It was contended for the respondents, that the acts of 
Watsons amounted to what in England is called on act t 
ouster, and that the plaintiffs were entitled to q dea 
ordering them to be put into ijmali possession with 
defendants but their Lordships replied that the plaintif 
could not establish a right to have such a decree. In a cage li 
this, an injunction is not the proper remedy. In India a large 
portion of the lands is held in undivided shares, anq if on 
shareholder can restrain another from cultivating a Portin 
of the estate in a proper and husband-like manner, the Whole 
estate may, by means of cross injunctions, have to Temain 
altogether without cultivation until all the share holders can 
agree upon a mode of cultivation to be adopted, or until a 
partition by metes and bounds can be effected. Such a wor 
which, in ordinary course, in large estates would probably 
occupy a period including many seasons. In such a case, ina 
climate like that of India, land which had been brought into 
cultivation would probably become waste or jungle, an 
greatly deteriorated in value. 

In Bengal the Courts of Justice, in cases where no specific 
rule exists, are to act according to justice, equity and goo 
conscience. It should be found that one shareholder is in the 
act of cultivating a portion of the lands which is not being 
actually used by another, it would scarcely be consistent to 
restrain him from proceeding with his work, or to allow any 
other shareholder to appropriate to himself the fruits of the 
other's labour or capital. 

It was declared that (1) the plaintiffs were entitled to only 
two-third of 14 annas share in both Patni and maurasi 
Te, aa (aat entitled to get joint possession with the 
eae are = injunctions could be issued and (4) ta 
a aa etn o recover compensations from defendan 

en e exclusive use and benefit of the property: 
ere rr cere 
the profitable use ot the oe fy is ee eee i 
e land, in good husbandry, and not # 


Teg 
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e other's title. is no ground for proceedings on the 
other, to obtain a decree for joint possession, or for 
would granting an injunction be the proper 


pial o! 
a of the 
Fade Bet 
remedy: 

o! 

al ar! 
onscienc& 


g Where 


cases where no specific rule exists, the Courts of 
e to act according to Justice, equity and good 


Jand is held in common between the parties, one 

is in the act of cultivating a part of the land which is 
of them } lly used by the other, it is not consistent with the 
not A eal the former from proceeding with his proper 
rule to te but money compensation, at a proper rate, in 
cultivatie the exclusive use by, and benefit to, the one who, 
resp assessing in common, is carrying on cultivation for 
wE not unsuitable in itself, is awarded between the 


arties. 
: (4) Adeed of dedication may be inoperative in case it is not 


acted upon. 


KRIPA SINDHU MUKERJEE (Plaintiff) 
Vs. 
ANANDA SUNDARI DEBI (Defendant) 

Facts of the case : The plaintiff brought this suit against 
the defendant for the recover of Rs. 89-13 annas for rent and 
cesses for the year 1308 to 1310 B. S., in respect ofa certain 
jema, and of an additional sum of Rs. 22-7-3 claimed as 
damages. The defendant pleaded that the rents had been 
repeatedly tendered kist by kist and on the refusal of the 
Plaintiffs tahsildar to receive them they had been deposited 
i Court in Chaitra, 1310 B. S. 

The Munsif who tried the suit found the defendant’ 

* proved, and holding that the plaintiff had no ene a 
*tion dismissed his suit giving him liberty to withdraw the 
‘mount deposited in Court. 
aot Plaintiff appealed to the Subordi 

“nd that he was entitled to interest on 


s plea to 


nate Judge, on the 
the arrears of rent 


lt. 
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f the deposit in Court, but his aPpea 
dismissed. He then appealed to the High Court of Caleutig 


The appeal was heard by a Divisional Bench : 
referred the case to a Full Bench. The Full Beh hig 
composed of 5 Judges viz., Rampini A. C. J., Brett J., Mite 
Woodroffe J., and Mookerjee J. ay 

The points for decision in the order of reference = 
(1) to stop interest running, a tender of rent, Which 
improperly refused, must be followed up by a deposit of a i 
Court underSection 61 of the Bengal Tenancy Act or (2) st. 
tender so refused, if kept good, is sufficient to stop fis 
running from the date of the tender. sf 


Decision :—(1) No. (2) Yes. 


Opinion of the Full Bench :—It was argued on behalf of ht 
appellant that tender is not due payment and therefore t 
rent due has become an arrear which must bear interg 
unless the tenant avails himself of the provisions of sec, 6), 
He cited Raja Ranjit Singha's case (7 C. W. N. 720). 


It was argued on behalf of the respondents that the deposit 
was kept good. An arrear of rent is defined by Sec. 54, B. T. 
as an instalment not paid when due; here the tenant paid bul 
the landlord did not receive it; a landlord cannot create an 
arrear by his own wrongful act. The tenant did everything in 
his power to extinguish the debt. Under those circumstancs 
there was no arrear within the meaning of Sec. 67 of B. T. At: 
The tenant was always ready and willing to pay. He deposite 
the amount in Court, The landlord's suit for arrears ough! # 
be dismissed though he would be entitled to take the money! 
deposit. The general law of contract as laid down in Sec. 38¢ 
ie pie Act is that after a valid tender which is refuse 
iidades-inte Po Ongir responsible for any damages and t 
ee ‘iia There is nothing in the B. T. Act depriving” 

is protection afforded by the general law. sec. f 


of the Act is only an i i n 
to make the dept enabling section; the tenant is not bY 


upto the date 0: S 
à 


thë 
enl 


Thei P 
i E pi Were of opinion that the depositing of 
Pendent mainly on whether the tender of the" 


refere; 
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r defendants was a valid tender and whether it was 
pto the time of the deposit of the rents in Court 
e suit was threatened. The lower Courts found that the 
whet s a valid tender and that it was kept good. In order to 
jendet Y thé tender was kept good, it was sufficient to prove 


po der, each instalment was kept in hand by the 


Dra after = id to the plaintiff i 
Tat ready to be paid to the plaintiff on demand. This 
defen fact proved by the fact that as soon as the suit was 
was it ed the full rents due were tendered, and, on refusal, 
a osited in Court prior to the institution of the suit. 
were a is support of this proposition were discussed in 
Mn ho judgment of the High Court. (34 Cal. 305). The same 


principle is embodied in Sec- 38 of the Contract Act. 

qhe contention of the argument for the appellant, that as 
rent was not deposited after tender, the tenant was not exempt 
from paying interest, was not sound. Sec. 61 is an enabling 
section, framed for the benefit of the tenant for the purpose of 
affording him a method by which he may prove beyond 
dispute the fact of a tender and its refusal. It is not a 
mandatory section imposing a penalty for failure to comply 
with its provisions. Nor can it, being a section framed for the 
tenant's protection, be taken to deprive him of any right 
which as a debtor he has under the general law. 

The term “arrear” involves the existence of some default 
on the part of the debtor. In this case it was found that there 
had been no default by the debtor, who discharged the duty 
which lay on him to effect a payment. Payment of a debt no 
doubt requires a tender by the debtor, of the full amount due 
fom him, at the due time and place, to the person to whom it 
i due, and the acceptance of the same by the latter. If, 
however, the latter for no good cause refuses to accept the 
tender of the money or offer to pay, as made in accordance 
Ke the law by the debtor, that sum of money cannot 

“wards be regarded in law as an arrear for which the 
Sbtor is responsible. 
oe the facts found in the case the tender had on each 

jot been made by the defendant and refused by the 

without good cause, and after the tender in each 


164 Leading Cases 


instance had been kept good, the rent so tendereq i 

did not constitute an arrear or rent within the meanin “Ty 
67 of the B. T. Act so as to carry interest against the Pi S% 
after the date of tender. It was not necessary for the defen è 
to follow up his tender by a deposit of the rent in Court ay 
the provisions of sec. 61 of the B. T. Act in order to Nd, 
interest from running under Sec. 67 of the same Act. Sty, 


Therefore Brett. Woodroffe, and Mookerjee JJ. a 
the first part of the question referred in the negative 
latter part in the affirmative. 

Points decided : (1) To stop interest running, a tender y 
rent, which is improperly refused, must not be followeq W 
a deposit of rent in Court under Sec. 61 of the Bengal T 
Act. 

(2) A tender so refused, if kept good, is sufficient to stop 
interest running from the date of the tender. 


SWery 
and th 


enang 


*SRINATH Vs. DINABANDHU SEN 
(42 Cal. 489 P. C.) 


Facts of the case : The plaintiff, Srinath & others, alleged 
that they had acquired from Government and had been in 
possession for many years of a Jalkar Mahal in the 
Balabanta river, as appurtenant to their zamindary. The 
also alleged that their right of fishery under the grant was nd 
confined to the land of their zamindary, but extended to al 
waters within the up stream and down stream limits of tht 
grant. The river is tidal and navigable. In 1897, a channel ws 
broken through the defendant's land. It is of considerable sit 


and is navigable for small craft and is within the ebb and fow 
of the tide. 


The plaintiffs claim the exclusive fishery in this channd 
as falling within the up stream and down stream limits° 
their grant. The defendants Justify their claim to fish in it 
Part of their rights as owners of the subjacent soil. 

The suit was decreed by a Sub-judge. The High Court ú 


Calcutta reversed that decision. Pla tiffs appealed 
Privy C l 
intiff 
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for decisions : Whether the plaintiffs could claim 
plata fishery in the disputed channel as being within 
on Be of their grant, and whether such grant was proved, 
oe n :—lt was held by the Privy Council that the 
ffs had succeeded in establishing the grant of several 
them, and that they were entitled to an exclusive 
fishery a the disputed channel. 


ed ment and reasons for decision : The first thing that 
“a consideration is whether the plaintiffs have 
requir 


ished the grant alleged by them. It is no doubt true that 
establis ce of a Government grant of an exclusive fishery in 
w a a ought to be conclusive and clear. But in the 
ware aria more than a century old, as the original grants 
2e P aee but rarely forthcoming, resort must be had to 
bi hr evidence, or to the inference of a legal origin to be 
E from long user. Their Lordships are satisfied that the 
Government of India, in right of the Crown, did actually grant 
to the plaintiffs, a Jalkar right of several fishery, in the 
waters of the river system. 


The next point to be considered is the extent of the grant. 
Their Lordships are of opinion that the plaintiffs have 
established that the disputed channel falls between the up 
steam and down stream limits of their grant. The 
subordinate judge held that the plaintiffs rights in the 
Streams, out of which the new branch opened, were also 
tstablished, they would extend to the waters of the new branch 
48 soon as it was formed. The defendants contend that this is 
€roneous. 


It must now, however, be taken as decided in Bengal, by a 
"and considerable body of decisions, that the Government 
antee can follow the shifting river, for the enjoyment of his 
conclusive fishery, so long as the waters form part of the river 
‘Ystem, within the up stream and down stream limits of his 
aie, This is so, whether the Government owns the Te 
T the waters flow, or whether the soil belongs EO Sonte p 

' -Ae origin of the rule is unknown. Probably it rests 


lo 
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asional doubts, the rule ig _ 
ly called 'the right to follow į . 


166 


local custom. In spite of occ 
established. It is convenient! 
river’. 
Three points were raised before their Lordships on beh 
of the respondents in answer to the rule stated above. First 
it was contended that this right to grant a several fishes 
cannot exist where the grantor never has owned the Subjace 
soil. This argument is based on English law accordin; 
which a several fishery cannot be acquired, if the soil belon, 
not to the Crown but to a subject. But this rule of Engis 
Common Law is the result of conditions, partly historical im 
partly geographical, which have no counterpart in Lowe 
Bengal. The Indian Courts have in many respects followed the 


English law of waters. But they have never applied th 


restriction now contended for- If the rules applicable to th, 
small, slow-running, and comparatively unchanging rivers of 
England it would be impossible to say, in which part of a rive, 
system the grantee is to enjoy his several fishery and in which 
part he must abstain, on account on the river flowing over the 
soil of a private owner. Their Lordships are not prepared to 
supersede the Indian rule on this point, which is no 
manifestly unjust or in-expedient. 

Secondly, it was urged that the rules with regard to 
alluvion should be applied to rights of Jalkar; that since the 
right to accretion of soil attached only to gradual accretions, 
so too the right of the owner of the fishery to follow the river, 
ought to be limited to the cases where the river's 
encroachments were gradual, and ought not to be extended toa 
sudden and rapid irruption. But the analogy is not pari 
materia. Property in the soil is one thing; enjoyment of a 
profit a Prendre in flowing water is another. The fish follows 
the river and the fisherman follows the fish; this may be right! 
Orwrong: but the question is not settled by enquiring into the 
circumstances under which the ownership of dry land } 
transferred by the physical change of the river. Moreover the 


law as to accretion of l; 
and represents rather a compromis 
than on ideal of justice. ° 


ee 
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has been argued that it is unjust that a land- 
ast $ not only lose the use of his land when the river 
shou at also the right to fish over his own acres and in 
it farsi But would it be less unjust to deprive the 
e Jalkar of his right to fish in the waters of the 
that river merely shifts its course? Why should 
f ie allowed to take in substitution of his lost land 
ome eal right belonging to another? Whichever of 
f T be followed, there must be hardship on one or 
ie arties. That being so, the established rule should 
aside. The appeal must therefore be allowed. 
decided : (1) The evidence of a Government grant of 


ts 
poi e fishery in navigable waters ought to be 


n exclusiv! 
cnclusive and clear. 
Qin the case of ancient grants, where the originals are 


aly forthcoming, resort must be had to secondly evidence 
qto the inference of a legal origin to be drawn from long user. 

B) The Government grantee of exclusive fishery in a tidal 
mvigable river can follow the shifting river so long as the 
waters form part of the river system, within the up-stream 
mddown-stream limits of his grant. 

(4) The right to follow the river ought not to be limited to 
ases of gradual encroachment, on the analogy of alluvial 
aeretion of land. 

6) The rules applicable to the small, slow-running and 
omparatively unchanging rivers of England, should not be 
applied to supersede the established law of Indian waters. 


Note :—A several fishery is a right to take fish from waters 
ate land which does not belong to the person who has the 
te the right to exclude the owner of the soil from the 
thie aking fish himself. It is an extra-territorial right, as 

€spective of the ownership of the soil over which the 


Wate 
ee and fish swims. It is also sometimes called a free 


“2 


"~~ 


* PAUL Vs. ROBSON 
(41 I. A 180; 42 Cal. 46 P. C) 


Facts of the case : The appellants sued the responden; 
infringement of certain right of light possessed by them hy 
connection with premises knows as 7, Esplanade E h 
Calcutta, of which they were the owners. The respondents a 
erected a building known as 8, Esplanade East, lying to a 
east of the appellants’ premises and so situated that t 
western walls of their buildings were parallel to ang at. 
distance of 17 feet from the eastern walls of the appellany 
building. The respondents’ ground had, for more than twen 
years previously, been occupied by much lower buildings, an 
the appellants had thereby acquired rights of light for the 
windows on their eastern wall. The new buildings of the 
respondents greatly exceeded in height the former building 
upon the site, and decreased the amount of light coming to the 
eastern windows of the appellants. 

The suit was tried by Stephen, J., sitting on the origing 
side of the High Court of Calcutta. He found that no actionable 
nuisance had been proved as the quantity of light left was 
sufficient for odinary user; and taking the opinion of Lord 
Davey pronounced in Colls Vs. The Home & Colonial Stores, 
as the law applicable to the case, he dismissed the suit. This 
judgment was, on appeal, affirmed by Jenkins, C. J. ani 
Woodroffe, J., Plaintiffs appealed to the Privy Council. 

Point for decision : Does the enjoyment of light fora 
period of 20 years, create an indefeasible right to the 
enjoyment of a like amount of light in the future? 

Decision :—It was held by the Privy Council that in order 
that an interference of light might be actionable it must 
amotint to a nuisance, the amplitude of previous enjoyment 
being no measure of the rights acquired. 

a ls sea F Teasons for decision : The question 
Haws iden fs n this appeal is, whether the Courts in Indi 
proper view of the legal rights of the plain! 
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the test which they applied as to whether those 
infringed was the correct one. This really 
righ n the interpretation to be given to the wellknown 
uj E House of Lords in Colls' case, when considered 
gecision the later decision of the House in Jolly Vs. Kine. 


he! 
and” pve been 


cision in Colls' case, there was one stream of 
wg in favour of the view that enjoyment of light for 
autho es cated an indefeasible right to the enjoyment of a 
go yeu" Hn of light in the future. The conflicting stream of 
‘4g amoun countenanced the view that nothing constituted 

„gement of rights of light which did not amount to an 
an ining nuisance, so that the amplitude of previous 
actionab. = no measure of the rights acquired thereby. In 
aoe the intention of the noble Lords was to decide 
0! 


between these conflicting views and they accepted the second 
view aS correct. 

In that case Lord Davey expressed the following opinion : 
"he owner of the dominant tenement is entitled to the 
uninterrupted access through his ancient windows of a 
quantity of light, the measure of which is what is required for 
the ordinary purposes of inhabitancy or business of the 
tenement, according to the ordinary nations of mankind. The 
single question in these cases is still what it was in the days of 
lord Hardwicke and Lord Eldon—whether the obstruction 
complained of is a nuisance?" The other noble Lords who took 
part in the decision adopted the formulation of the law given 
by Lord Davey. 


That this was the actual decision in Colls’ case, is clear 
ftom a consideration of the later House of Lords case of Jolly 
Vs. Kine, It is true that in this latter case the noble Lords were 
“ually divided. But this division of opinion was not due to 
E doubt as to the law to be applied. All the noble Lords 
“ePled the law laid down by Lord Deavy in Colls' case. 
om n, J., has based his decision expressly on = 
Same test n Davey. The Court of Appeal has also taken e 

- They were right and this appeal must be dismissed. 


prior to the de 


authorities 
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Points decided : (1) The easement acquir ed by ancient y 
is not measured by the amount of light enjoyed during A 


period of prescription. 
(2) Nothing constitu 


tes an infringement of rights sii 
i 
which does not amount t t 


o an actionable nuisance. 


RAM LAL DUTT Vs. DHIRENDRA NATH ROY 
(701. A. 18; 47 C. W. N. 489) 

Facts of the case : The predecessors of the responda 
granted a permanent tenure to the predecessor of t 
appellant of 822 bighas of land at a lump rent of Rs.957 in th 
year 1875. In 1906, it was found during the cadastral ae 
that some tenants in possession of land within the tem 
were paying rent, not to the appellant but to the respondents 
He was therefore kept out of possession of the area held by 
these tenants by the respondent landlords. The full rent of Rs, 
957 however was all along paid by him till 1928. But when in 
1931, the landlords brought this suit for arrears of the rent, he 
pleaded suspension of rent on the ground of dispossession by 
the landlords. 

The Trial Court and the lower Appellate Court upheld this 
defence. On appeal by the landlords, the High Court held that 
the tenant was not entitled to suspension of the entire rent, 
but only to proportionate abatement of rent, and remanded 
es suit for determination of the amount of abatement. The 
P. appealed to the Privy Council which dismissed the 
ake ae si a landlord of agrarian lands in 
deriised does teenie naan possession of the entire area 

Decision: io, remain suspended? 

Judgm 
imection ot erie ge oe decision : The doctrine 
English Common Law. If tir on of the tenant is a rule of 
there is a proportionate ab eviction is by title paramount 
lessor, the entire rent sect acent or rent, Bitt iF It 15 bya 

ns suspended, even if the eviction 


is as to a small 
$ part. Thi: 
in Bengal since 1869,” "3S been applied in many cas 
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ability of the rule in Bengal has however been 
eminent jurists. Decisions of Courts in Bengal 
a state of considerable perplexity. Some judges have 
se ‘oid what they believed to be the injustice of the rule, 
ti 10? a distinction between lump rent and rent at so 
by draw gha. Others distinguish between cases of failure to 
h per on and cases of subsequent dispossession. 

rule may be applied to India only as a rule of 'justice, 

T good conscience.’ It is doubtful whether it can be so 
equ d at all to agrarian tenancies in Bengal, often without 
al pi boundary marks. At least, in a case like the present, a 
ieie initial failure to give possession of the entire area, 
C the tenant has been paying full rent for 50 years 
iut protest, the doctrine should not be applied. 
$ This appeal by the tenant must therefore be dismissed. 

Points decided : 1. The doctrine of suspension of entire 
rent should not be applied in Bengal in cases of failure by the 
lessor to give possession of a part of the land demised. 

2, A landlord in agrarian areas in Bengal, is entitled to get 
proportionate rent for the land, of which he has given 
possession to the tenant, event if it is a lump rent, and even if 
the landlord cannot show that he was unable to give 
possession of the whole. 


e applic 


vè ossessi 


*NARAYAN DAS KHETTRY (Plantiff-Appellant) 
Vs. 
JATINDRA NATH ROY CHOUDHURY & OTHERS 
(31 C. W. N. 965, 54 CAL. 669) 

Facts of the case : The father of the infant respondents was 
Proprietor of a holding on which he built a substantial 
dwelling house, The property was sold under the provisions of 
Act XI of 1859 for failure to pay the revenue and was 
Purchased by the plaintiff appellant. 
ce sale certificate was issued to the plaintiff by the 
ree a of 24-Parganas on the 5th July, 1920. Proceedings 
for i aa taken for the acquisition of the property 

21 at purposes and the Deputy Collector awarded a sum of 

+181 for the land and Rs. 12,388 for the house standing on 
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it. The appellant claimed the entire amount of the away 
Collector decided that it was necessary for the Plaing, h 
produce an order of a competent Court before the mone i 
be paid to him. Accordingly the plaintiff instituted this ş K] 
the Court of the Subordinate Judge of the 24-Parganas it 
declaration of his right, title and interest to the holan? 
question and to the whole of the compensation mon, Eh 
suit was decreed in favour of the plaintiff but on appeal k 
High Court of Calcutta reversed the decision and deci dedu t 
the defendants were entitled to the sum awarded in respa 
the building less a deduction for the use of the plaintiffs] 
The plaintiff appealed to the Privy Council. and, 

The point for decision :—(1) Whether title to the build 
did pass to the plaintiff by reason of his purchase of A 
holding at a revenue sale under Act XI of 1859, upon whi, 
there was a building and (2) whether the defendants were 
entitled to the compensation money awarded for the buildin 7 
and if so, what portion of such money. 


Decision : (1) No. (2) Yes. 


The judgment and reasons for decision : High Cout 
decided that the defendants were entitled to the whole amount 
awarded for the building, less a sum of Rs. 2,300 as 
compensation to the plaintiff at the rate of Rs.100 per month 
for the use of the plaintiffs land upto the date when the 
Collector took possession of the premises. 


The first question was whether title to the building did 

: ste bere by reason of his purchase at the revenue 
thé sale in . It was argued on behalf of the defendants that as 
kins entra was under the Act XI of 1859, it was 
d Ake e F the Collector of the Government's interest 
Achariya Bah d ad been made in Maharaj Surja Kanta 
W. N. 1281) ener 5. Sarat Chandra Roy Choudhury (186 
this case that o by the Judicial Committee. It was held it 
Government ass on the failure of an owner to pay the 
forfeited and th €ssment, his estate or interest in the land WS 
was sold w. at by a sale held under Act XI of 1859, wha! 
as not the interest of the defaulting owner, put the 
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the Crown, subject to the payment of the Gov- 
essment. It was therefore necessary to ascertain 

ite interest of the Crown which was subject to the 

bA ent assessment. 

yer no definition of the word ‘estate’ in Act XI of 1859, 
pere | Bengal Act VII of 1868 which is to be read 


„cording to the f the said Act of 1859 
put 2 i taken as part of the said Act o , the word 
wi ae means any land or share in land subject to the 


nual sum in respect of which the name of 
d on the Register known as the General 
paying Estates, or in respect of which a 
uance of Section 10 or Section 11 


au ent ofan ani 
etor js enteres 
of all revenue- 
t may in purs 
a of an E been opened. 
argued on behalf of the defendants that it was the 
o entered on the register, and not the building on the 
be hich was subject to the payment of the Government 
ete and which passed to purchaser at the auction sale 
“inder the provisions of Act XI of 1859. Their Lordships 
accepted the contention of the defendant and agreed with the 
conclusion of the High Court that the ownership of the 
g did not pass to the plaintiff by reason of the revenue 


o 
a popii 
Re ister 


It was 


buildin, 
sale. 
Next question arose whether the defendants were entitled 
tothe compensation money which was awarded in respect of 
the building or if so, to what portion of such money. Their 
lordships were not prepared to adopt the basis on which the 
kamed judges of the High Court acted in this respect. Their 
lordshipls were of opinion that, in order to arrive ata 
decision on this part of the case, it is necessary to consider 
What would have been the position and the respective rights 
of the parties after the sale, if no acquisition had taken place 
under the Land Acquisition Act. After the sale plaintiff would 
have been the owner of the land and the defendants would 
have been the owners of the house. 
a he Plaintiff would have had the right to call upon = 
3 a to remove the house. If they did remove the house, 
lue to them would be small and in the ordinary course 
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would be no more than what has been calleq « n 
value”, viz., the value of the materials less the cost ai r, 
and if they did not remove the house they would lose it My 


There was, however; the possibility that if the İan 
not been acquired under the Land Acquisition Act, the 4 by 
of the land would not have desired the removal of the Vine 
and he might have been willing to pay to the defendant. 
owner of the hosue) more than the mere demolition ve 
the house. eg 

It was also to be taken in consideration that 
defendants were called upon to remove the house they 
be entitled to a reasonable time for such removal, an 
during such time the plaintiff would be kept out of enj 
of the land. 

The result was that the appeal was allowed and remandej 
to the learned Subordinate Judge to decide to what Portiong 
Rs.12,388, the defendants are entitled, having regard to th 
matters which are mentioned in the judgment. 


if th 
Woy 
d thy 
OYmen 


Points decided : (1) By the sale of an “estate in arrear 
under Act XI of 1859, what passes is not the interest of the 
defaulting owner but the interest of the Government subjectto 
the payment of the government revenue. 

(2) The rule “amue quod inadificatur sole cedit” (accessay 
falls to the principal) is not applicable to property passing 
under revenue sale. 


(3) The owner of the building is entitled to remove it orto 
get its demolition value. 


AZIM SIRDAR AND OTHERS (Defendants-Appellants) 
Vs. 
RAMLAL SHAHA AND OTHERS (Plaintiffs-Respondents) 


(LR. 25 CAL, 324) 
ties pes of the case : A suit was brought by the plantifls " 
rent ee Seated Kushtia against a tenant for the enti? 
suit, 53 ae the co-sharer landlords also defendants te 
+ The defence of the tenant-defendant No.l, was denial d 
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shi of landlord and tenant, and payment to the co- 
relation s dlord. The co-sharer landlords inter alia pleaded 
share ca tenant, defendant was settled on the land by them 
that. 2 e when they were claiming to be entitled exclusively to 
ata” session thereof, under a title derived from their 
oS; urchase, they must be taken to have been trespassers 
Jand, SO far as the plaintiffs’ 7 annas share was 


the land by them, must also be treated as a 
settled OP inst the plaintiffs. 
asser as agains p 
oar Munsif held that the relation of landlord and tenant 
ta the plaintiffs and the defendant No.1 had been made 
ae the dismissed the plaintiffs’ suit on the ground that the 
ott Ba jefendant had paid all that was payable by him to the 
e is Nos. 2 and 3; and that the plaintiffs were not 
oie d to recover anything from the tenant-defandant, nor 
anything from the defendants Nos. 2 and 3 in a suit for 
arears of rent. Against this decision the plaintiffs appealed 
to the District Judge of Nadia. He hedl that the Munsif was 
wrong in holding that payment to the defendants Nos. 2 and 3 
was sufficient to discharge the tenant-defendants from 
liability to the plaintiffs, and he accordingly gave the 
pintiffs a decree for the rent due to them on account of their 
share. Against that decree of the District Judge, the second 
appeal had been preferred jointly by the tenant-defendant and 
the co-sharer defendants in the High Court of Calcutta. 


The point for determination : Whether (1) there was any 
téationship of landlord and tenant between the plaintiffs 
and the defendant No.1, and (2) payment to the defendants 
Nos, 2 and 3 was sufficient to discharge the defendant No.1 
‘fom liability to the plaintiffs. 

Decision : It was held that (1) the defendant No. could not 
be treated as a trespasser as against the plaintiffs and the 
Plaintiffs are entitled to claim rent for use and occupation 
fom the defendant No.1, and (2) the payment to the co-sharer 
landlords, defendants Nos. 2 and 3, was not sufficient to 
“Scharge the defendant No.1 from liability to the plaintiffs- 
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Judgment and reasons for decision : Firstly į 


contended on behalf of the appellants that as the tena 
defendant was settled on the land by defendants Nos, 9 is 
at a time when they were claiming to be entitled exclusiva” 
to the possession thereof, under a title derived from th i 
auction purchase, the defendants Nos. 2 and 3 must be ae 
to have been trespassers on the land, so far as the plaintif. 
anas share was concerned, and that consequently rs 
defendant No.1, who was settled on the land by them, mi 
also be treated as a trespasser as against the plaintiffs and py 
as their tenant. Their Lordships were of opinion that thet 
was no force in this contention. Tenancy in this country i 
created not only by contract but also by occupation of land, s 
far as agricultural lands are concerned. Concurring with ti 
judgment in Binad Lal Pakrashi Vs. Kalu Pramanik (I. L. R, n 
Cal. 708), it followed that the plaintiffs were incompetent t 
treat the defendant No.1 as a trespasser and to eject him. That 
being so they must be entitled to claim as against him rent fr 
use and occupation. 

Secondly, it was argued on behalf of the appellants that 
the payment to the defendants Nos. 2 and 3 was sufficient to 
discharge the defendant No.1 from liability to the plaintiff. 
Reliance was made upon the judgment of Ahamudeen Vs 
Grish Chunder Shamunt (I. L. R. 4 Cal. 350). In the present cat 
that fact is wholly wanting. Notice was given to the defendatt 
No.1 by the plaintiffs after they had recovered their decre 
against the defendants Nos. 2 and 3, declaring their rights 
that they had acquired a right to a 7 annas share of the lant 
oe of such notice the tenant continued to pay real 
receipt of on eee =a 3 who Tad preytoushy mt 
claiming to be ee = oe ofthe co-sharers, but as re 
tenant must be ae Bnd lord gueh paymen! ge 
cannot exonerate Sai 2 pak been made at his Hek i 

im from liability to the plaintiffs’ clai™ 


I , 
n the clreumstances the appeal was dismissed with co 
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ak decided : (1) When a tenant enters in use and 
poi oe of the land under a bona fide belief of the title of 
onpi ord, he cannot be treated as a trespasser by the true 
pis Pr ubsequently: 
N mie payment to co-sharer landlord was not sufficient 
ge the tenant from liability to pay rent to another 
Jandlord. 


0 
(2) 
to gisch! 
co-sharer 
sgINAD LAL PAKRASHI & OTHERS (Plantiffs-Appellants) 
Vs. 
KALU PRAMANIK & OTHERS (Defendants-Respondents) 
facts of the case : The plaintiffs were the proprietors of a 
certain village and they brought this suit to oust the 
defendants from certain lands which they were cultivating in 


T! 


the village. 
Some years ago there was a dispute regarding these lands 


between the plaintiffs and the trustees of the Late Dwarka 
Nath Tagore, who claimed them as the re-formed lands and 
the plaintiffs were dispossed of the lands in consequence of an 
order of the Magistrate who, in a proceeding under Section 
145 of the Criminal Procedure Code, declared possession to be 
with the trustees (hereinafter called the Tagores). The 
defendants were then settled on the land by the Tagores but 
thy had not acquired a right of occupancy at the time these 
suits were brought in January, 1889. Meanwhile in 1878, the 
plaintiffs had sued the Tagores for possession of these lands 
and obtained decrees. On 27th January, 1886, the plaintiffs 
took possession of the lands as against the Tagores, and they 
brought this suit to eject as trespassers the defendants, who 
were holding the lands as tenants of the Tagores. The 
Plaintiffs had not received rent from the defendants or in any 
Way admitted their tenancy. 

i E Miar decreed the suit in favour of the plaintiffs e 
the the District Judge of Bogra reversed the decree 0 
Pram Pority of Mohima Chunder Shaha Vs. Hazari 
High RE (l. L. R. 17 Cal.45). The plaintiffs appealed to a 
ench Curt of Calcutta. This appeal was referred to a fu 

ch for decision, 
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The point for decision : Whether the defendants 3 
protected by anything in the Bengal Tenancy Act è 
eviction as trespassers, at the suit of the plaintiffs, ty 

Decision : It was held that the defendants Wer, 
occupancy raiyats within the meaning of Section 5, sub. 
of the Bengal Tenancy Act and were protected from ejg i 
by that Act and could be ejected order under the Provisto 
the Bengal Tenancy Act. sq 

Opinion of the Full Bench : It was argued on behalf of th 

appellants that the word “raiyat" has not the same Mean, 
as tenants. The different classes of tenants are defined in ‘ 
B. T. Act. The defendants were not tenants of the planti, 
they were under no liability to pay rent; they derived the, 
title from a wrong-doer; there was no contract between then 
and the plaintiffs, either express or implied. The plaintif, 
were entitled to be governed by the old Tenancy Law, as the 
right to sue accrued before the new Act (B. T. Act, 1885) can: 
into force. The case ought not to be governed by the B. T. Act¢ 
1885. If the cause of action arose before the Act, the plainti 
were entitled to succeed. But if the Act of 1885 applies, th 
tenant means a person holding under another; th 
relationship between landlord and tenant cannot exist 
without a mutual understanding. 


oy 
See 


It was argued on behalf of the respondents that if th 
defendants were raiyats having rights of occupancy, thej 
could not be ejected. Under the old law there was no definitiot 
of the word “raiyat”. The present Act has made many chang 
granting indulgences to raiyats. The words “acquired a right 
in Section 5 of B. T. Act, 1885, do not mean a right fromt 
rightful owner only. It cannot be said that the Tenancy ad 
has retrospective operation. 

Their Lordships were of opinion that the case of Mohim 
Chunder Shaha Vs. Hazari Pramanik was rightly decided. 3 
it was held in this case that a person who entered on land“ 
raiyat and tenant of a trespasser, and who had not acquire!# 
right of occupancy, was a “non-occupancy raiyat” within : 
meaning of the B. T. Act VIII of 1885, and could not be ele 
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asser bY the true owner when he Tecovered 
gaol the estate. The possession of the land in 
oe for his purpose of cultivating it was acquired many 
yt" py the defendants from the persons who at that time 
oe tual possession of the zamindari within which it 
ere P d who were then the only persons who could 


were uated, an 
was S sessio” of the lands of the zamindar to cultivators. 
os 


z Sub-section 2, of the B. T. Act enacts that 

* means primarily a person who had acquired a right 
‘aly land for the purpose of cultivating it. The use of the 
o hold imarily” in this section would seem to indicate that 
a an was not intended to be exhaustive, and a person 
E tion of these defendants was a raiyat within this 
Si The zamindar could only obtain khas possession 
ofthe land occupied by him under the provisions of Section 
y, the raiyat having non-occupancy rights. This was a right 
ig hold the land for the purpose of cultivating it within the 
meaning of Section 5, Cl. 2. It may have been partial, but if it 
isaright at all, it is within the definition in the Section: 
povided of course, it was a right bona fide acquired by them 
fom one whom they bona fide believed to have the right to let 
them into possession of the land. The defendants were raiyats 
and the only right of the person who obtained possession of 
the zamindari is to the rent payable for the land, and not to 
obtain khas possession of the land itself, unless they can do 
Sounder the provisions of the Tenancy Act. The answer to the 
testion referred to this Bench was in the affirmative. 

Points decided : (1) A person having previously to the 
Bssing of the B. T. Act, been settled on certain land as a raiyat 
and tenant by a trespasser, and having acquired no right of 
“tupancy at the time of suit for ejectment by the true owner 
wetting Possession of the land from — = 
ction sored raiyat within the meaning of Senon : nee 

Act of the B. T. Act and is protected from ejec cabin 
Othe ae the true owner can only obtain khas pos 

under the provisions of Section 44. 


esp 


section 5. 
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(2) It was a right bona fide acquired by a tenant fro 
whom he bona fide believes to have the right to let het 
possession of the land. m h 


JUGDEO NARAIN SINGH Vs. BALDEO SINGH 
(49 I. A. 399; 37 C. W. N. 925) 


Facts of the case : The appellants brought this suit m 
the respondents for a declaration that the latter haq a 
free title to certain lands lying within the revenue Pay; 
estate of the appellants. The respondents could not Ghat 
grant of a rent free title. But they relied upon (1) n on-payme. 
of rent for long years and (2) statements in registers of is 
Thakbast survey about the year 1840 and (3) entry in a 
record of rights prepared under the Bengal Tenancy Act, 


The Subordinate Judge of Patna decreed the suit, holding 
that the respondents had no rent free title. This decision was 
affirmed by the District Judge. The High Court of Patna 
reversed their decision and dismissed the suit. The plaintiffs 
appealed to the Privy Council which allowed the appeal. 

Point for decision : Have the defendants succeeded in 
proving a rent free title? 

Decision : No. 


Judgment and reasons for decision : Mere non-payment of 
rent has not by itself been held to India to create a rent free 
title by adverse possession. The respondents must therefore 
Prove such title by other evidence. The statement contained in 
the Thakbast survey register has no evidentiary value against 
the Zamindar, in the absence of evidence in show that he 
acquiesced in it. As to the entry in the record of rights 
Prepared under the Bengal Tenancy Act. It is true that undef 
section 103-B of the Act, it must be pressumed to be correct 
until the contrary is shown. Once however the Zamind 
Proves, as they have done in this case, that the land lies 


within his regularly assessed mal t! resumpti 
y Si hal, the p) 
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a ondents have failed to prove by any other 
qhe y at they have a rent free title, either by contract or 
ol rant recognised by the Government. The appeal 
yf any vrefore be allowed and the suit decreased. 

i i decided : (1) Where land lying within a regularly 
A revenue paying estate is claimed to be held rent free, 
sss is upon the person so claiming to prove it. 
u 
the M in India, a rent free title is not acquired by adverse 
ae by a tenant not paying any rent for long years. 
e: 
65 Entries made in that survey khasras have no 
(3 ary value against a person unless they are proved to 


evident d in by him. 


pave been acquiesce: 
‘RANJIT KUMAR RAY & OTHERS (Plaintiffs-Appellants) 
Vs. 
sM. KALAMJAN BIBI & OTHERS (Respondents) 
(52 C.W. N. 530) 

Facts of the case : Some of the respondents and their 
predecessors, who were occupancy raiyats, had borrowed 
Rs.3,000 from the mother of the appellants on a mortgage by 
conditional sale of their holding, executed in her favour on 
9h February, 1927. Possession was delivered to the mortgagee 
and she was under the mortgage bond entitled to the usufruct 
insatisfaction of interest. Interest was thus realised, but the 
principal was still due, though according to the mortgage deed 
lt had to be repaid by April, 1928. The plaintiffs-appellants 
Med a suit in 1940 for foreclosure in the court of the 
Subordinate Judge of Dhaka. The defence inter alia was that 
the suit was barred under Section 26G of the B. T. Act. The 
Subordinate Judge dismissed the suit. The appellants 
ro an appeal before the District Judge of Dhaka i 
ee with the tyrial court dismissed the appeal. The 

ants preferred further appeal in the High Court of 
utta in 1943, The appeal was decided by Akram, C.J. and 

@buddin, J. of the Dhaka High Court on the 15th 
“mber, 1947, 


P 
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on : Whether the Plaintigy 


The point for determinati x 
foreclosure of a mor; er 


entitled to get a decree for { ; ga 
conditional sale where possession was delivered to the 


the face of Section 26G of the B. T. Act. 
It was held that the suit must fail unde, Su 


m 


Decision : 


section (1) (a) of Section 26G of the B. T. Act as amended pr 


1940 during the pendency of the suit, the amendment bein 
retrospective in operation. € 

Judgement and reason for decision : Sub-Section Ba 
section 26G, on which the Courts below relies, provides thata 
complete usufructuary mortgage Or another form 
usufructuary mortgage deemed under Sub-section (1) (a) to ëa 
complete usufructuary mortgage on the expiry of the peri 
fixed in the instrument, or of 15 years from its registration, 
whichever is less, shall be deemed to have extinguished any 
that the mortgagor thereafter may apply to the Court tot 
restored to possession. 7 

It was contended on, behalf of the appellants that this 
provision does not apply to mortgages by conditional sale 
with possession. According to their Lordships this contention 
must prevail. There is no reference in this Sub-section to 
mortgages by conditional sale with possession. They do not 


come under “Complete usufructuary mortgages”. The fact that | 


specific reference has been made to them in Sub-section (1) @ 
indicates that the legislature, while amending the Section in 
1940, treated them as a distinct class of mortgages; and yë 
Sub-section (5) was not amended so as to include them. This 
Sub-section does not apply to the mortgage in question. 

This conclusion, however, does not help the appellants. 
because, as contended on behalf of the respondents, the suit, 
must fail in view of Sub-Section (1) (a). Under this sub 
section, as amended by the amending Act of 1940, every 
mortgage including a mortgage by conditional sale, execut? 
before 1929 and subsisting on or after 1st August, 1937, iS tow 
deemed to have taken effect as a complete usufructua™ 
mortgage for the period mentioned in the instrument, % © 
15 years, whichever is less, if possession has been delivered” 


rigal 
t the m0 ctl 


Sl A 
a lt quring 


E 
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gee: A complete usufructuary mortgage as defined 
oe mortgage under which both the loan and the 
oe xtinguished by the profits arising from the 
the period of mortgage. The effect of these 

as read together is that a mortgage with Possession 
ain sub-section (1) (a) shall be deemed to have been 
at the end of the period mentioned in the bond or 
s. It was argued on behalf of the appellants that 
ction (1) (a) as amended by the Act of 1940 does not 
ub «this suit was pending when the amendment came 
e. But their Lordships are unable to accept this 
_ Sub-section (1) ‘(a) is intended to have 
spective action. Under it even mortgages executed before 
einsht 1928 are effected provided they were subsisting on 


react of 19 
rafter Lst of August, 1937. This Sub-section is applicable to 


this case 
The next contention of the appellants is that effect cannot 
tegiven to sub-section (1) (a) in view of Sub-section (8), which 
es the mortgagee the right of suing after 15 years for a 
ielaration that the mortgage has not been extinguished and 
tat, therefore, the suit should have been decreed. This 
agument is based on the assumption that Sub-section (8) 
wetides Sub-section (1) (a). But these provisions are 
independent of each other, as indicated by their opening 
wrds, and one cannot be said to override the other. Even if it 
semsidered that Sub-section (8) overrides Sub-section (1) (a), 
the mortgagee has only the right to sue for declaration that 
bemortgage has not been extinguished and not the right to 
lielose, The suit is based on the terms of the mortgage bond, 
3 ii the usufruct is to be taken in satisfaction of 
nic, eee and on the mortgagor's failure to pay the 
alung the mortgagee would be entitled to the land. But in a 
as a Sub-section (8) (b) the usufruct has to be taken to 
ngaga, the principal and interest and the utmost the 
Stes, € can get, is a decree entitling him to retain 
sion for a period to be fixed, having regard to the 


e A 
n” { ar 


opt 


visi? 
atone 
wm guished 


p 


ser 18 


i 
i bites found due, and after that period possession gocs back 


mortgagor, 
A 
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In the circumstances the appeal is dismissed 


Points decided ; (1) A suit for foreclosure d 
mortgage by conditional sale with possessio 
section (1) (a) of Section 26G of the B. T, Act 


1940 during the pendency of the suit, the amendment S h 
retrospective in operation. lng 


With cost, 
OCS not I, 

e 
n Under of, 
as ameng ® 


(2) Sub-section (5) does not apply to the Mortga, 
conditional sale, as that sub-section does not oe 
mortgages by conditional sale with possessio; * 


n whic r h 

legislature has treated as a distinct class in Sub-section a e 7 l aws of Bang la des 
(3) Sub-section (8) does not override Sub-section (1) i j z 

These provisions are independent of each other is in indicata 

by their opening words and there is no real Tepugnang, 

between the two Sub-sections, the extinction u 1 


nder Sut ; engal Tenancy Act, 1885 
section (1) (a) being a mere legal fiction. li ; 


(4) A suit for foreclosure by a mortgagee cannot be Tegarded 
as a suit under Sub-section (8) (b) of Section 26G of the B, T, Act 
and the Court has no power in a foreclosure suit to make a 
declaration that the mortgagor is entitled to possession. 
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18 The Bengal Tenancy Act 


The East Pakistan Ordinance Noi LXXI of 1959 Provi 
new rule for appropriation of rent in section 55 of the Aet eda 

Lastly, section 168A was amended by the East p. is 
Ordinance No.X of 1962 providing that the Purchase, an 
tenure or holding, sold for arrears of rent, was liable a a 
the deficiency between the purchase price and the amo MY 
under the decree or certificate and the sale woulg tit E 
confirmed unless the sum was deposited. N 


JHE BENGAL TENANCY ACT, 1885 
ACT VII OF 1885 
(14th March, 1885) 
5 amend and consolidate certain enactments 
ct ai Law of Landlord and Tenant within the 
© nder the administration of the Lieutenant- 
er of Bengal 


| it is expedient to amend and consolidate certain 
The Bengal Tenancy Act,1885 was repealed by the Ra | whereas i : 
Bengal State Acquisition and Tenancy Act, 1950 (E. B, ety | potments relating to a m of Naar ane ‘nant 
of 1951). We propose to discuss its provisions is the thi pa the territories under e administration of the 
volume ta f itl tenant-Governor of Bengal, it is hereby enacted as follows 
à ut 
eT i CHAPTER —I 
Preliminary 


1 ( Short title :—The Act may be called the Bengal 
Taney Act, 1885. 

(02) COmmencement.—lIt shall come into force on such date 
tereinafter called the commencement of this Act) as the 
Povincial Government, with the previous sanction of the 
Cntral Government, may, by notification in the Official 
Gaette, appoint in this behalf. 

B) Local extent—It extends by its own operation to the 
whole of East Bengal, except— 

W) the district of Sylhet; 

li) this sub-caluse was omitted by notification No.317-L. 

__ dated 5th April, 1950; 

fi) any area constituted a municipality under the 

Provision of the Bengal Municipal Act. 1932, or part 

thereof, if such area or part is specified in a 

notification made in this behalf by the Provincial 

Government. 
rta that a notification under this clause shall be no 
‘hate oF Peration of the Act in respect of agricultural lands 

thin the area specified in such notification; and 


a O 


i <a 
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(iv) the Scheduled Districts specified in the Pa, 


rt 
First Schedule to the Scheduled Districts A u of 


3 ct, 1874" 
Provided that no notification shall be issued und 
(ii) of this sub-section, unless — 
(a) it is previously published in the area con 
part thereof in the prescribed manner; ang 
(b) the Provincial Legislature by a resolutio 
mended that the notification be issued. 
Note—The preamble of the Act shows that the 
intended to amend and consolidate not the entire law 
lord and tenant but only certain enactments relating 
law. The Act was neither a complete Code nor exh: 
lFirstly, there were various laws to which the Bengal Tenan, 
Act was not applicable, and as such they were not affected h, 
it. Secondly, there are instances in the Act in which the 
incidents of tenancy were not exhaustively enumerated, For 
instance, the Act nowhere purported to give an exhaustive 
enumeration of all the incidents of the occupancy right, 
Similarly, neither the definition of tenure-holder nor the 
definition of raiyat in section 5 was exhaustive. 2So also 
section 52 was not exhaustive. Thus, in a suit for abatement of 
rent on the ground of diluvion the tenant was entitled to relief 
though he could not prove what the rent was at the inception 
of the tenancy or what the area was at the time when the rent 
was assessed or adjusted. 3 
On the other hand the Act dealt with the "Law of land-lord 
and Tenant", but it did not define the classes of leases to which 
it applied. The general law of landlord and tenant is 
contained in Chapter V of the Transfer of Property Act, 1882; 
but section 117 of that act makes the provisions of Chapter y 
inapplicable to leases for agricultural purposes. Local law 
were, therefore, enacted in respect of leases for agricultural 
purposes to suit the varying conditions of the differen! 


ler Clays, 
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7 Teco, 
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1. Chandra Benode v. Ala Bux (1920) I. L. R. 48 Cal. 184 at 244 (8.8). 
2. Mahesh v. Manbharan (1901) 5C. L. J. 522. 
3. Bireswar v. Jagendra (1929) 49 C. L. J. 270. 
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jë Bengal Tenancy Act, 1885 was one of the local 

à anc g for the province of Bengal. 

p" epacl tablished that it was not the nature of the land but 

was m for which the tenancy was created that 

Poe ether the Transfer of Property Act, 1882, or the 

i nancy Act, 1885, applied.!The land must be 
and the purpose of the tenancy must also be 


; therefore, that where the tenancy was shown to 
tt pR id for residential purposes, user of the land for 
ave Cale purposes would not bring the tenancy under the 
ancy Act.2 On the other hand, where a tenancy was 
rated for agricultural purposes, A sub-tenancy carved out of 
would, in the absence of anything else, be governed by the 
al Tenancy Act, even though the sub-tenancy might be for 
pragricultural purpose. 3 

2. Repeal of enactments—(1) The enactments specified in 
ghedule 1 hereto annexed are repealed in the territories to 
vhich this Act extends by its own operation. 

2) Any enactment or document referring to any 
mactment hereby repealed shall be construed to refer to this 
Actor to the corresponding portion thereof. 

(3) The repeal of any enactment by this Act shall not 
tive any right, privilege, matter or thing not in force or 
aisting at the commencement of this Act. 

3. Definitions—In this Act, unless there is something 
"pugnant in the subject or context— 

(l) “Agricultural year" means the Bengali year commenc- 
gon the first day of Baisakh : 

Serica that where, immediately before the commence- 
of the Bengal Tenancy (Amendment) Act, 1928, any 


v 
thet year has prevailed for agricultural purposes that year 


——— O 
z Muddin y, Tamizuddin (1937) 41C.W.N. 1001 at 1004. 


3. Pangasath V. Krishna (1935) 40 C. W. N. 722. 
sc U v- Satish (1935) 40 C.W.N. 86; Arun 
“W.. 805, 


geular" 
ngal Ten: 


V. Durga (1941) 
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i ail for those purposes . 
shall continue to prev: i until the 
of Baisakh next following the date of the commencent}, 
that Act. tg 
(2) “Collector” means the Collector of a district 
0 


other officer appointed by the Provincial Govern, ta 


discharge any of the functions of a Collector under this ne 4 | 


(3) “Complete usufructuary mortgage” means à ia 
a tenant of the right of possession in any land for the fer 
of securing the payment of money or the retum op S 
advanced or to be advanced by way of loan upon the 
that the loan, with all interest thereon, shall be dee 
extinguished by the profits arising from the land 
period of the mortgage. 

Note.—This definition was inserted by the Amen din 
of 1928. An “usufructuary mortgage” is one in Whig, 
possession of the mortgaged property is delivered to m 


ai 
Conditio 
med to ik 
during i, 


accruing from the property in lieu of interest or in payment 
the mortgage-money or partly in lieu of interest and partly in 
playment of mortgage money. A “complete usufructuay 
mortgage” as defined in this Act means an usufructuay 
mortgage in which both the principal and interest are repaid 
or liquidated from the rents or profits derived from the 
property within the stipulated period, after which the debtis 


automatically extinguished and the property comes back to | 


the mortgagor. 

(4) “Estate” means land including under one entry in aiy 
of the general registers of revenue-paying lands and revenu? 
free lands, prepared and maintained under the law for tit 
time being in force by the Collector of a district, and includes 
government khas mahals and revenue free lands not entered 
in any register. 

Note.—The term ‘estate’ includes land included under ow 
entry in the Collector's Registers, khas mahals, and 1 
oF revenue-free lands not entered in any register. The 
inclusion of khas mahal in this definition places the tena” 


of Government estates i a 
n the om 
zemindars. see 


Ea | 


ae 


| peans an entire 
mortgagee who receive the usufructs or the rents and prois | 
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"n means a parcel or parcels of land or an 
share thereof, held by a raiyat or an under-raiyat 
ded ° the subject of a separate tenancy [whether the 
n ees raiyat has held the land before or after the 
ayet of ament of the Bengal Tenancy (Amendment) Act, 
ome 

| this definition was substituted by the Amending 
te. 3. Under the original clause, the land held by an 
pet 192 nae not a holding. So also an undivided share in 
pler 1a a parcels of land was not a holding within the 
a parcel s the Act. Under the Act of 1928 the definition of 
peaning pr amended so as to extend it to under-raiyat and 
holding’ va de an undivided share of a parcel or parcels of 
so telat to the amendment, only an entire parcel of land 
pe sted a holding. But since the amendment, a holding 
parcel of land or an undivided share thereof, 

teld by a raiyat or an under-raiyat, and forming the subject of 


consti 


¿separate tenancy. . 

In Bikram v. Rajabali,! decided after the amendment of 
1998, the High Court held that the amended definition of 
folding was not retrospective in operation and did not, 
therefore, apply to holdings created before 1928. To nullify 
he above decision and to give retrospective operation to the 
mended definition of ‘holding’ as inserted in 1928, it was 
firther amended by the Act of 1938 by adding the words 
Whether . . . 1928" as shown within bracket. Speaking about 


he object of the amendment of 1938, the Revenue Minister 
aid; 


‘The High Court held that the definition of holding which 
Tow Includes part of a holding does not apply to holdings 


ated before 1928. Just to give retrospective cffect to the 


finition of ‘holding’ as inserted in 1928 this amendment 
been inserted in the Bill”. 
tng anglong" means a person immediately under whom a 
Olds, and includes the Government. 


1, 
* (199 
xg 9133 C.W.N, 1156; Sripati v. Kalidas (1936) 40 C. W. N. 984. 
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s concerned with land may broad} 
divided into rent-receivers and rent-payers. The Y be 
receivers are land-lords and rent-payers are tenants tent 
person, to whom rent is payable, is a landlord in re], ati 
the person who pays rent to him, though he may hitssie 
tenant in relation to some third person. A landlord be 
either be a proprietor or a tenure-holder or a ‘ales 
proprietor was the owner of an estate or share of an ee 
could sublet his estate or a share of it toa tenure-holdey He 
which case he was the landlord of the tenure-holder a a 
could himself manage his estate, in which case he Sea he 
landlord of the raiyat who held land directly under m 
Similarly a tenure-holder could sub-let his tenure to a s 
ordinate tenure-holder in which case the former was the 
landlord of the latter. Or if a tenure holder managed ie 
tenure himself, he was the landlord of the raiyat who held 
under him. A raiyat, who sub-let his holding or part of it to an 
under-raiyat, was the landlord of the under-raiyat. 

(7) “Pay”, “payable” and “payment”, used with reference to 
rent, include “deliver”, “deliverable” and “delivery”. 

(8) “Permanent Settlement” means the Permanent 
Settlement of Bengal, made in the year 1793. 

(9) “Permanent tenure” means a tenure which is heritable 
and which is not held for a limited time. 

(10) “Prescribed” means prescribed by rules made by the 
Provincial Government under this Act. 

(11) “Proprietor” means a person owning, whether in trust 
or for his own benefit, an estate or a part of an estate. 
“Registered” means registered under any Act for the 


Note—Person: 


Ez 


A 
2w 


(12) 
time begin in force for the registration of documents. 
(13) “Rent”! means whatever is lawfully payable or 
his landlord 0n 


r kind by a tenant to 


deliverable in money © 
tion of the land held by the 


account of the use for occupa 
tenant. 
ies of 


and liabiliti 


nt, see author's thesis on the rights 
d to as Beng 


1. For the history of ret 
Chapter 4, Sec.1, hereinafter referre 


the Bengal Raiyats, 
Raiyats. 
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to 68, both inclusive, sections Yt 
pot aes XIV and Schedule III of thie E a 
5 money recoverable under any enactment for the 
S force as if it was rent. 
b evenue-Officer", in any provision of this Act. 
14! E; officer whom the Provincial Government may 
e or by virtue of his office, to discharge any of 
po ons ofa Revenue-Officer under that provision. 
h DF gaed” includes “marked”, when the person making 
15) is unable to write his name; it also includes 
name of the person referred to. 


includes both 


ar! 
5 ed" with the 


|“ wguecession” 

„mentary succession. 

o «tenant" means a person who holds land under 

| pher person and is, or but for a special contract would be, 

| jieto pay rent for that land to that person : 

povided that a person who, under the system generally 
mom as “adhi”, “Barga” or “bhag”, cultivates the land of 
mither person Oon condition of delivering a share of the 
piue to that person, is not a tenant, unless— 

Į such person has been expressly admitted to be a 
tenant by his landlord in any document executed by 
him or executed in his favour and accepted by him, or 

li) he has been or is held by a Civil Court to be a tenant. 


ee genoa added by the Amending Act of 
ttisions as to i e amendment, there were conflicting 
Miian E statue of a bargadar. If the contract showed 
| wader, then h was created in the land in favour of the 
"Sa mere lab e would be a tenant; but if it showed that it 
Hduce was one and the bargadar's share of the 
gf ort fhe wages of his labour, then he would not be a 
"gadar, bha e amendment, a person, generally known as 
"ons tang gchasi or adhiar who cultivates another 
he tang a condition of delivering a share of the produce 
luce pita i ordinarily a tenant and the share of the 

s deliverable is not ordinarily ‘rent’ within 


intestate and 


| st 


wa 
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the meaning of the Act. But if such a person is hel 
tenant by the Civil Court or is expressly admitted 
his landlord either in a patta or other document 
him or in a kabuliat or other document executed i 
and accepted by him then he will have the status of a ten 
under the Act. 

The proviso excluded from its operation on 
produce-paying cultivators, viz., the dhankara 
persons who paid a fixed quantity of produce.1 

(18) “Tenure” means the interest of tenure-hol 
under-tenure-holder. 


AS sug? 
EX€Cuteq y 
n his fa 


ant 


e class of 
Tidars Le 


der oy an 


(19) “Village” means the area defined, surv 
recorded as a distinct and separate village in— 
(a) the general land revenue survey which has been 
of the territories to which this Act extends, or 


any survey made by the Government which has been 
adopted by notification in the Calcutta or Eastern 
Bengal and Assam Gazette or which may be adopted 
by notification in the Official Gazette is defining 
villages for the purposes of this clause in any 
specified area; and, where a survey has not been made 
by, or under the authority of, the Government, such 
area as the Collector may, with the sanction of the 
Board of Revenue, by general or special order declare 
to constitute a village : 


eyed ang 


Made 


(b) 


to be | 

uch | 
y 

| 


Vou 


Provided that, when an order has been made under aa 
101 directing that a survey be made and a record-of-righls 


t 
prepared in respect of any local area, estate, tenure p 
thereof, the Government may, by notification in the o 


art 
Gazette, declare that in such local area, estate, tenure or pê | 


thereof “village” shall mean the area which for the ala 
of such survey and record-of-rights may be adopted Ya 
Revenue-officer with the sanction of the Board of ene 
accorded under the provisions of section 115A as the Ul 
survey and record. 


ft 
928. Pal 
1. Notes on clause (4) = The Calcutta Gazette, dated July 12,1 


IV, p.97. 


CHAPTER —Ir 
Classes of Tenants 


sassification of tenants in sections 4 and 5 was not 

phe oe it was neither intended to be scientific nor 
at pe underlying principle of the classification was 
yet rained by the Rent Law Commission, 1880; “The 
ius Ca estate is termed a ‘proprietor’, The interest next 
ont of estate and superior to that of a raiyat, we have 

W rio be a ‘tenure’, and the owner of a tenure a ‘tenure- 
ed under a tenure and above the raiyat's interest there 
alder’. der-tenure, the owner of which was called an ‘under- 
Se dat If there were more than one of such middle 
fe thes were termed under-tenures of the first, second 
re. A raiyat held land either under a zemindar or 
ae a tenure-holder; an under-raiyat held either under a 
aat or under another under-raiyat. The incidents of 
jfrent classes of raiyats were dealt with in Chapters 4-7,] 

4 Classes of tenants. !—There shall be, for the purposes of 
tisAct, the following classes of tenants (namely) :— 

1) tenure-holders, including under-tenure-holders, 
(2) raiyats, and 


9) under-raiyats, that is to say, tenants holding whether 


| tmediately or mediately, under raiyats; 


and the following classes of raiyats (namely) :— 

a) raiyats holding at fixed rates, which expression 
means raiyats holding either at a rent fixed in 
Perpetuity or at a rate of rent fixed in perpetuity, 

) occupancy-raiyats, that is to say, raiyats having a 

Tight of occupancy in the land held by them, and 

non-occupancy-raiyats, that is to say, raiyats not 

i ining Such a right of occupancy. 

idee caning of “tenure-holder” “raiyat”.2—(1) “Tenure- 

her as Primarily a person who has acquired from a 

r from another tenure-holder a right to hold land 


0J 


\ 
4 Forde s 
if 
y Feree Study, see author's, Bengal Raiyats, Chapter 2. Sec.1 
Study, see author's Bengal Raiyats, Chapter 2, Sec.-1 
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for the purpose of collecting rents or bringing it un der 
tion by establishing tenants on it, and includes also x 
cessors-in-interest of persons who have acquired such i 
(2) “Raiyat” means primarily a person who has acq, > 
right to hold land for the purpose of cultivating it by aired a 
or by members of his family or by servants or Tabou j 
with the aid of partners, and includes also the success TS o 
interest of persons who have acquired such a right. 

Explanation.—Where a tenant of land has the Tight 
bring it under cultivation, he shall be deemed to 4, to 
acquired a right to hold it for the purpose of cultivation 
notwithstanding that he uses it for the purpose of gatherin, 
the produce of it or of grazing cattle on it. € 

(3) A person shall not be deemed to be a raiyat unless he 
holds land either immediately under a proprietor or 
immediately under a tenure-holder. 

(4) In determining whether a tenant is a tenure-holder ora 
raiyat, the Court shall have regard to— 

(a) local custom; and 

(b) the purpose for which the right of tenancy was 

originally acquired. 

(5) Where the area held by a tenant exceeds one hundred 
standard bighas, the tenant shall be presumed to be a tenure: 
holder until the contrary is shown. 

Note.—The definition of tenure-holder as provided in this 
section was not exhaustive. The mere fact that a person 
acquired from a proprietor or from another tenure-holder # 
right to hold land for the purpose of collecting rent was not 
sufficient to prove that he was a tenure-holder within m 
meaning of the Act. In had to be proved that the land was i 
out for agricultural or horticultural purposes. If agricultur 
or horticultural land was let out for the purpose of collecting 

rents, the lessee would be a tenure-holder.! Similarly is 
definition of raiyat in sub-section (2) was not exhaust’ 
There was nothing in the definition which would exclude 


va. 
Sug, 
Tight 


OTS in, 


1. Umrao v. Rajabi (1899) I. L. R. 27 Cal. 205. 
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took land for horticultural purposes.! It w. 
ys a section 5(3) that a person must not be deemed to te 
É i unless he held land either immediately under a 

or immediately under a tenure-holder. But in the 
pecision in Binodlal v. Kalu, it was held that 
on acquired a right to hold land bona fide from 
e bona fide believed to have the right to let him 
of the land, he was a raiyat, although the 
om he held was a trespasser. 
according to sub-section (2) read with the explanation the 
vas whether the tenant had the right to bring the land 
yst y; nultivation, though he might use it for the purpose of 
a cattle.3 In order to bring a lease for the purpose of 
ing within the meaning of the explanation, it was 
spessary to prove that the grazing was in relation to 
aulivation which was the primary purpose for which a raiyat 
sqquired the right to hold land. The mere circumstance that a 
siderable portion of the tenancy was let out for the purpose 


nch 
ersi 


w R 
pssession 


pt0 
j fa “under Wh 


må 


| {grazing was not conclusive upon the question whether the 


mnt had or had not acquired the status of a raiyat.4 
Itis difficult to distinguish between a tenure-holder and a 
niyat specially when the origin of the tenancy was not 


"own or the terms of the document were ambiguous. To 


E 


iate such difficulty several tests were provided in the Act. 

hdetermining whether a tenant was a tenure-holder or a 

niyat, the Court had to consider (a) the local custom, and (b) 

te purpose for which the right of tenancy was originally 

ea Where the area held by a tenant exceeded one 

tan ted standard bighas, the tenant was presumed to bea 
te-holder until the contrary was shown.° 


e 
ih 

i v. Nursingh (1893 I. L. R. 21 Cal. 129; Umrao v. Rajabi 
i ieg, L L. R. 27 Cal. 205. 
t e K R 20 Cal. 708 at 713 F. B. 
l Haye Uf v. Forbes (1909) 14 C. W. N. 372 (per Doss, 
l Te repay, Samalanand (1912) 17 C. L. J. 411 at 414. 

1a PON of the Select Committee of the Bill of 1884, dated 


Ssg TAY 1885, para 4; The Bengal Tenancy Act. 1885, 
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The purpose of the tenancy could be gathered, as bet 
the parties, from the basic document, if any. If there ween 
written lease, which clearly indicated the intention d s 
parties there was no difficulty in determining the class of the 
tenancy. But where the terms of a lease creating the ten, 
were ambiguous or where there was no written lease and it 
not clear what the original purpose of the tenancy was Wag 
Court had to look into the subsequent conduct of the cue 
and surrounding circumstances to determine the nature of a 
tenancy. ! Once however the original grant was clearly Show 
to be raiyati by a lease unambiguous in its terms, or by othe; 
evidence where there was no written lease, the mere fact that 
the tenants subsequently sublet the land would not alter the 
character of the tenancy.? 

The presumption in sub-section (5) was based upon the 
hypothesis that originally a larger area than 100 bighas 
would make cultivation by personal agency of the tenant 
improbable. The presumption was a rebuttable one and did 
not apply where the term of the original grant were known. It 
might be rebutted by a kabuliat or by an entry in the record- 
of-rights.* 


š rusu 
l. Promoda v. Asiruddin (1911) 13 C. W. N. 806; Rajani V- 2 


(1916) 21 C. W. N. 188 at 189. c) 
Debendra v. Bibhudhendra (1918) 1.L.R.45 Cal. g05(P.C- 
Ibid. 

Jitindra v. Raicharan (1928) 33 C. W. N. 356. 
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CHAPTER —M 
TENURE-HOLDERS 


` chapter dealt with the rights and liabilities of the 
ris jasses of tenants namely, tenure-holders which 
pushes an der-tenure-holders. Tenures might be divided into 
+ (a) permanent tenures which were not held for a 
nd (b) non-permanent tenures, the term of 
| paite limited. Rents of the two classes of tenures might 
ch hich case it was obvious, there could be no 
cement of rent, but only additional rent might be 
i erhal d for additional area. The rents of the tenures existing 
Fic time of the Permanent Settlement could be enhanced 

| Dae of either of the conditions mentioned in section 6; 
f aithe limits of enhancement were provided in sections 7-9, 
ji te duration of non-permanent tenures depended upon their 
i spective terms, and the liability as to ejectment of a 
| manent tenure was limited by section 10. Heritability or 
iansferability of non-permanent tenures depended upon the 
mlure and terms of the particular grants by which they were 
uated. The permanent tenures were always heritable and 
| stion 11 declares that subject to the provisions of the Act 
i ley are capable of being transferred and bequathed in the 
| sme manner and to the same extent as other immovable 


_perty] 


|| 
f 
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| 
| | Enhancement of rent 3 
Í aaite heid; since Permanent Settlement liable to 
P aves only in certain cases.—Where a tenure has pa 
| Tn e time of the Permanent Settlement its rent shal 
le to enhancement except on proof— 
fl that the landlord under whom it is held is entitled to 
enhance the rent thereof either by local custom or by 
W op conditions under which the tenure is held or 
hat the tenure-holder, by receiving reductions of his 
Tent, otherwise than on account of a diminution of 
the area of the tenure, has subjected himself to the 
| Payment of the increase demanded and that the lands 
are capable of affording it. 


D 
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7. Limits of enhancement of rent of tenures.—(1) 
rent of a tenure-holder is liable to enhancement, pee 
subject to any contract between the parties, be enhanceg Tay, 
the limit of the customary rate payable by persons hoje 
similar tenures in the vicinity. ding 

(2) Where no such customary rate exists it may, Subj 
aforesaid, be enhanced up to such limit as the Court th 
fair and quitable. inks 

(3) In determining what is fair and equitable, the Cou 
shall not leave to the tenure-holder as profit less than 19 = 
centum of the balance which remains after deducting from fis 
gross rents payable to him the expenses of collecting them and 
shall have regard to— 

(a) the circumstances under which the tenure Was 
created, for instance, whether the land comprised jn 
the tenure, or a great portion of it, was first brought 
under cultivation by the agency or at the expense of 
the tenure-holder or his predecessors-in-interest, 
whether any fine or premium was paid on the 
creation of the tenure and whether the tenure was 
originally created at a specially low rent for the 
purpose of reclamation; and 
the improvements, if any, made by the tenure-holder 
or his predecessors-in-interest. 

(4) If the tenure-holder himself occupies any portion of the 
land included in the area of his tenure, or has made a grant of 
any portion of the land either rent-free or at a beneficial rent, 
a fair and equitable rent shall be calculated for that portion 
and included in the gross rents aforesaid. 


8. Power to order progressive enhancement.—If ii 
that an immediate increase of rent would produce hai 
the Court may direct that the enchancement shall take © a 
gradually at such times and by such instalments extend 
over a period not exceeding ten years as the Court may fix 
this behalf. 


(b) 


t thinks 
rdship. 


en 
9. Rent once enchanced may not be altered for aa | 


years.—When the rent of the tenure-holder has been © 


ae 
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or by contract, it shall not be again enahanced b; 
iring the fifteen years next following the date Ei 
as been SO enhanced and for the purposes of this 
n it P a order for gradual enhancement of such rent has 
ne by a Court in accordance with the provisions of 
e full rent fixed by such order shall be deemed to 
ffect from the date of such order. 

section 6 specified the conditions on proof of 
OF aires held from the time of the Permanent 
ere liable to enhancement, while section 7 
| ibed rules and limitations regarding the amount of 
| prest sement which could be imposed on tenures. Sections 7- 
| “ee not confined to tenures existing from the time of the 
i sanent Settlement but were applicable to all tenures 
shether created before or after the Permanent Settlement, 
| povided their rent was not fixed. Once it was found in a suit 
enhancement that the rent was liable to enhancement, the 
| nxt question to be decided was how the enhancement could be 
dreed and the question is answered in section 7-9. The rent 

| datenure-holder could also be enhanced by contract. l 


on 8. 
come into © 


| nich 
hic! 
: ement wi 


| Other incidents of tenures 

|| 10, Permanent tenure-holder not liable to ejectment—A 

hider of a permanent tenure shall not be ejected by his 

iI kndlord except on the ground that he has broken a condition 

i mbreach of which he is, under the terms of a contract 

| kween him and his landlord, liable to be ejected : 

| ae that where the contract is made after the 
° neit of this Act, the condition is consistent with 

visions of this Act. 

eos permanent tenure-holder could be ejected only on 

a ain: viz., breach of condition. This liability, again, 

ae the a. by the proviso that if the contract was made 

"ton E rendement of the Bengal Tenancy Act, 1885, the 

eion Sai be consistent with its provisions. Hence this 

be read with section 65, 89, 155 and 178 (D){0). 


lL 
È Be, 
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Section 65 enacts that a permanent tenure-holder 
not be ejected for arrears of rent, but his tenure woul dt Wouly 
to be sold in execution of a decree for the rent thereof an abk 
rent should be a first charge thereon. Thus a condition the 
contract made after 1885 declaring the tenure-holder ‘aha 
liable to ejectment for non-payment of rent, was be 
enforceable as it was inconsistent with the provisions oie 
section. Section 89 enacts that a tenant should not be ae 
from his tenure or holding except in execution of a decree. Cte 

Section 155(1) enacts that a suit for ejectment of a ten; 
on the ground (a) that he used the land in a manner oa 
rendered it unfit for the purpose of the tenancy or (b) that h 
had broken a condition on breach of which he was, under tie 
terms of a contract between him and the landlord, liable to 
ejectment, should not be entertained unless the landlord 
served a notice on the tenant in the prescribed manner 
specifying the particular misuse or breach complained of, 
and, where the misuse or breach was capable of remedy 
requiring the tenant to remedy the same, and, in any case, to 
pay reasonable compensation for the misuse or breach,” and 
the tenant failed within a reasonable time to comply with the 
requisition. 

Section 178(1)(c) enacts that no contract made with the 
landlord either before or after the passing of this Act, should 
entitle him to eject his tenant otherwise than in accordance 
with the provisions of this Act. 

Incidents of a Permanent tenure.—(1) It was heritable.! 

(2) It was transferable and bequeathable.? 

(3) It was not subject to ejectment except on preach of 
condition. 

(4) It was not liable to enhancement except in 
cases.* 


certain 


The Bengal Tenancy Act. 1885, Sec. 4(9) 
Ibid, Sec. 11 

Ibid, Sec. 10 

Ibid. Sec. 6 
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Id be sub-let. A permanent tenure-holder could 

anent mukarrari lease on any terms, 1 

on anent tenure-holder could use the land 
l 


he thought fit, so long as there was no risk 
over the rent.2 


qt cou 
A 
in any 
i of the 
ood to rec! 
on at a tenure although permanent, heritable and 
jl sferable, whether at a fixed rent or rent-free, would not 
i a e the right to the minerals unless it clearly appeared by 
f the grant that such a right was intended to be 


l on i 
| ol mon failure of heirs, a permanent tenure confiscated to 
je crown, and did not revert to the original grantor or his 
| jes When a landlord granted a permanent and heritable 
i] arein land, he had no estate left in him unless he reserved 
|| himself a right of re-entry or reversion.4 
(8) All tenure-holders (except patnidars®) could surrender 
ter tenures through Court under section 85A, inserted by the 


stof 1938. 
11. Transfer and transmission of permanent tenure.— 
| fey permanent tenure shall, subject to the provisions of 
is Act, be capable of being transferred and bequeathed in the 
sme manner and to the same extent as other immovable 

| Hoperty. 
| 12. Voluntary transfer of permanent tenure.—(1) A 
| taster of a permanent tenure by sale, gift or mortgage (other 
fi ER transfer by a sale in execution of a decree or by 
=. sale under any law relating to patni or other 
can be made only by a registered instrument. 

ann reastering officer shall not accept for registration 
a ani purporting or operating to transfer by sale, 
ructuary mortgage a permanent tenure in favour of 


\| 
l 
| 
|. 


Ti 
ne See. 179 


l 

| a arada 

L È Skap o uPendra (1923) LL.R. 50 Cal. 694. 

j 4 Nimagh, usan v. Jyotiprasad (1916) I.L. R. 44 Cal. 585 (P. c). 
- Mya y © Y- Narattam (1890) I. L. R. 17 Cal. 826. 


* Niranjan (1940) 45 C. W. N. 137. 
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any person other than the sole landlord of such tenure 
there is paid to him, in addition to any fees payable ung, Tiles. 
Act for the time being in force for the registrati 
documents, a process-fee of the prescribed amount ana of 
is filed in the prescribed manner with the instrument a ther 
of transfer in the prescribed form for service thereof fe ice 
landlord or his common agent, if any. 7 the 

(3) When any such instrument is admitted to registrati 
the registering officer shall cause the notice of PY 
referred to in sub-section (2) to be served on the kas 
named in the notice or his common agent, if any, in a 
prescribed manner. e 

13. Transfer of Permanent tenure by sale in execution of 
decree other than decree for rent.—(1) When a Permanent 
tenure is sold in execution of a decree other than a decree for 
arrears of rent due to respect thereof, or when a mortgage ofa 
permanent tenure, other than an usufructuary mortgage 
thereof, is foreclosed the Court shall, before confirming the 
sale under rule 92 of Order XXI in Schedule I to the code of 
Civil Procedure, 1908 or making a decree or order absolute for 
the foreclosure, require the purchaser or mortgagee to play 
into Court such process-fee as may be prescribed and also to 
file in the prescribed manner in the Court a notice of the sale 
or final foreclosure in the prescribed form for service thereof 
on the landlord or his common agent, if any; 

(2) When the sale has been confirmed or the decree or order 
absolute for foreclosure has been made, the Court shall cause 
the notice referred to in sub-section (1) to be served on the 
landlord named in the notice or his common agent, if any. in 
the prescribed manner. 

14, Repealed by the Acts of 1907 and 1908. ; 

15. Succession to permanent tenure.—When a aueren 
to a permanent tenure takes place, the person succeeding aer 
give notice of the succession to the landlord or his comam 
agent, if any, in the prescribed form within six months | an 
the date of succession in addition to or substitution ° sub 
other mode of service, in the manner referred to in 


section (3) of section 12 : 


e 
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that where, at the instance of 

utation is made in the Rent-roll o; 
d 4 Ae nibs of the succession, the shite 
“i? f A required to give notice under this section. = 
EL to recovery of rent, pending notice of succession, — 

16. pecoming entitled to a permanent tenur t 
ve a shall not be entitled to recover by suit or other 
Ẹ Bie ay rent payable to him as the holder of the 

Z vat the duties imposed upon him by section 15 have 
| E performed. : š 
16A. Interpretation.—In sections 13, 15 and 16 the word 
coe ding”, “transferee”, “purchaser”, “mortgagee”, 
Son becoming entitled to a permanent tenure by 
A include the successors-in-interest of such persons 
nido not include the landlord where he is the sole landlord. 


the person 


e by 


17. Transfer of and succession to, share in permanent 
wure.—Subject to the provisions of section 88 sections 12, 
5, 16 and 16A shall apply to the transfer of, or succession 
nashare in a permanent tenure. x 

Note.—Section 12 required that a voluntary transfer of a 
ymenent tenure could be made only by an instrument 


(tred under the ordinary law of registration, and 
‘|miibited the registering officer from registering a sale, gift 
lsufructuary mortgage unless a process-fee and a notice of 
‘user for service on the landlord or his common agent, if 
Ee posited to him. When the purchaser was the sole 
Ry imself, the payment of such fee was not obviously 
ar 13 re 


eni quired that when a permanent tenure was 
» OF wh on of a decree other than a decree for arrears of 
cary en a mortgage of a tenure, not being an 
eo sale Mortgage, was foreclosed, the process fee and the 
R T final foreclosure must be deposited before the 

€ order of confirmation of sale or of foreclosure 

dng the purchaser or mortgagee unless he was the sole 


| EBen 
al 
Sal Tenancy Act. 1885, Sec. 16A. 


Pe 
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The object of section 15 was to give informat 
superior landlord of any change amongst the ica to 4, 
tenure under him. It was the duty of the person Sac ETS o i 
inheritance to a permanent tenure to obtain kiutat ing i 
name in the landlord's sherista. If this was not chi oF hi 
plaintiff was debared from recovering the rents h On, + the 
other proceedings. But he was not precluded from inet Suit ot 
suit for rent. tituting, 

Section 16A made it clear that the transfer 
permanent tenure included his successors-in-interegt. ee of 


ats W 
ay this clas 


(ae 
ound of in 
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` 4g, ne} 
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CHAPTER —IV 
Raiyats holding at fixed rates. 

mis chapter dealt with the rights and liabilities of 

ose rent or rate of rent was fixed in perpetuity. The 
s of raiyat was not enhanceable except ori the 
crease in area. They came next to tenure-holders 
Pe assimilated to their status so far as transfer and 
ion were concerned.] 

dents of holding at fixed rates.—(1) A raiyat 
t, or rate of rent, fixed in perpetuity— 
shall be subject to the same provisions with respect to 
the transfer of, and succession to, his holding as the 
holder of a permanent tenure, 
shall not be ejected by his landlord except on the 
ground that he has broken a condition consistent 
with the provisions of this Act, and on breach of 
which he is, under the terms of a contract between 
himself and his landlord, liable to be ejected; 
shall be deemed to be a settled raiyat of the village if 


a) 


2) The provisions of section 23A to 38 
k Es apply to raiyats holding at fixed rates, 
Ming. have a right of occupancy in the 1 
maè Section 18 did not make all the 
ament tenure applicable to holdings of 
te ut only the provisions with respec 


eases A 
~y Sion. So they were transferable and heritab 


he complies with the conditions set forth in section 
20; and 

shall be entitled — 

(i) to plant, 

(ii) to enjoy the flowers, fruits and other products of, 
(iii) to fell, and 

(iv) to utilise or dispose of the timber of, any tree on 


the land comprised in his holding. 
(both inclusive) 


even though 
ands of their 


incidents of a 


i <a 


40 The Bengal Tenancy Act 


the provisions of sections 12-17. We have already con, 
the scope of those sections. 

The Bengal Tenancy Act, 1885 recognised the tran, 

: Sfer 
share of a holding of a raiyat at fixed rates and enabl ofa 
transferee to be regarded as one of the tenants in Tepiero the 
holding.! A purchaser of a share of such a holding coil the 
a suit for a declaration of his right to that share brin 
possession of the same after setting aside a sale 
execution of a decree for rent to which he was not 
party. ? 

As a raiyat at fixed rates held the same Positions as 
tenure-holder in the matter of succession, the provisions of 
sections 15-17 of the Act would mutatis mutandis apply to 
him. Section 15 required the successor to a permanent tenure 
to obtain mutation of his name in the landlord's sherista 
within six months from the date of succession. Section 16 
declared that, if the mutation was not done, he would te 
debarred from recovering the rent by suit or other 
proceedings. Section 17 extended the above provisions 
(sections 12-16A) to the transfer of, or succession to, a share 
in a permanent tenure. 

Ejectment of a raiyat at fixed rates was almost unknown. 
His rights were recognised from the time of the Permanent 
Settlement. The conditions under which he held his land were 
simple in character and a breach thereof could rarely occur. 
Section 18 (a) (b) dealth with the provisions as to ejectment of 
a raiyat at fixed rates. In order to maintain an ejectment sult 
against him under that section, two elements had to be made 
out: (a) that there was a condition in the contract between him 
and his landlord, on breach of which he was liable a 
ejected and (b) that the condition was consistent with aa 
provisions of the Act. Under section 178 (1) (c) nothing pare 
contract between a landlord and a tenant made before ar i 
the passing of the Act should entitle a landlord to eer 


Sidereg 


helg in 
Made 4 


1. The Bengla Tenancy Act, 1885, Sec.18 read with sec-17. coal 
2. Mahesh v. Saroda (1893) LL.R.21 Cal. 433; Monmohan 
Cp.. (1913) 18 C. W. N. 596. 
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ise than in accordance with the TOVisi 

at Os a condition in a lease that a raiyat A io 

ie act. a ejectment for arrears of rent was null and voi 
jable dition was inconsist i Sepa: 
se guch a con stent with section 65 of 
ease “nich provided that where a tenant was a raiyat 
i Act Y xed rates, he should not be liable to eter io 
poling at rent, but his holding should be liable to sale 
| teat n of a decree for the rent thereof. Although he was 
\ ol pe ejected for breach of a condition in the contract 
est with the provisions of the Act, he could not be 
| oe except in execution of a decree passed on that ground.! 
ie also a condition preceedent to the institution of the 

sas 

„ament suit, that the landlord should serve on the tenant 
rire ling such a suit, a notice under section 155 (1) of the 
a specifying the particular breach complained of, and 
ihre the breach was capable of remedy, requiring the tenant 
pemedy the same, and in any case asking him to pay 
| nnable compensation for the breach. The object of the 
‘Jute under that section was to give the tenant an 
yotunity of avoiding ejectment by remedying the breach (if 
iuvas possible) or paying reasonable compensation.2 If the 
|| aut failed to comply with the demand within a reasonable 
[z the landlord might bring a suit for ejectment, the 
a which was laid down in sub-sections 2, 3 and 4 
Sot pee the above condition precedent was not 
cet , the suit for ejectment would not be entertained 
urt. A suit for ejectment on the ground of breach of 


{ito 
ties a contract had to be brought within one year of 


Section-18 a 
Maat at fi 
nding Act x 
thy of 


pat © 


(c) dealt with acquisition of occupancy right 
ed rates. This clause was inserted by the 
1928. Prior to this amendment, it was hold 
‘Surendra? that a raiyat at fixed rates could 


Lag 
Quir, 
è the status of a settled raiyat or a right of 


l 
The 

2 p Ben, 

fay. gay nancy Act. 1885, Sec. 89. 
Te gel 


A ee) 23 C. W.N. 569 at 571. 
My, Act. 1885, Schedule III, Art. 1. 
+N. 1025. 
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occupancy by occupation of the land for twelve years, p 
Sarbeswar v. Bejoy Chand? and Tarani v. Srish2 it wee in 
that this class of raiyat could become a settled raiyat ret 
village under section 20 of the Act and thus acquired a Tigh 
occupancy within the meaning of section 21. The con Eht 
decisions was, however, set at rest by the Act of 1928, 

Section 18 (1) (d) was inserted by the Act of 1928. Before 
amendment there was no express provision in the Act a le 
the right in trees of this class of raiyat. But it was held in Sey 
eral cases® that he could cut down trees and appropriate the 
timber. The amendment simply gave statutory recognition iy 
his right in trees by inserting clause (d) to section 18(1). 

Sub-Section (2) was provided by the Amending Act of 199g 
A raiyat at fixed rent enjoyed higher rights than that of ay 
occupancy raiyat because the landlord reserved only the right 
to a fixed amount of rent from the former. Such a tenant was 
not, therefore, subject to sections 23A to 38 even though he 
acquired an occupancy right. 


è 


of 
flict of 


(1921) 26 C. W. N. 15. 


2. (1928) 32 C. W. N. 587. | padhil? 

3. Midnapore Zemindary v. Jagat A. I. R. 1925 Cal. ma gw 
v. Samir (1917) 21 C. W. N. 636; Goluk v. Nubo ( 418 
R. (C. R.) 344; Sharoda v. Gonee (1864) 10 W. R- (c. T 


CHAPTER —IVA 
as to transfers of tenures and holdings 
and Landlord's fees. 


saving a5 to statements in instruments of transfer 


provisions 


184 diord is not a party.—Notwithstanding anything 
aed in section 13 of the Evidence Act, 1872 nothing 
| onta 


f ved in any instrument of transfer to which the 
| containe arty shall be evidence against the land] 

| ord is not a P en e landlord 
` dl permanence, the amount or fixity of rent, the area, the 
je 


i} A sferability or any incident of any tenure or holding 


i rered to in such instrument. 


18B. Saving as to acceptance of landlord's fees.—The ac- 
ceptance by a landlord of the landlord's fee payable under 
(| chapter II or Chapter IV in respect of any tenure or holding 
gall not operate— 
as an admission of the permanence, the amount or 
fixity of rent, the area, the transferability or any 
f incident of such tenure or holding, or 
f b) asan express consent under section 88 to the division 
' of such tenure or holding, or to the distribution of the 
t rent payable in respect thereof. 
18C. Forfeiture of unclaimed landlord's fees.—All land- 
's fees and landlord's transfer fees deposited with the 
lector before or after the commencement of the Bengal 
ancy (Amendment) Act, 1928, under Chapter II, IV or V 
all fees deposited with the Collector under sub-section (1) 
ection 48H shall, unless accepted or claimed by the land- 


it Within five years from the date of service of notice, be for- 
d to the Government. 


i a) 


TEE 


CHAPTER —V 
Occupancy-raiyats 

[This is one of the most important Chapters of the Act 
laid down the rules relating to the acquisition by a raiyat 
the right of occupancy in the land which he Cultivateg of 
occupied. The amending Act of 1928 introduced importa. 
changes in the law relating to an occupancy raiyat, improvin. 
his status and conferring on him the right of transferabili 
which was so long sanctioned by custom only. His Posi 
was further improved by the Amending Acts of 1938 ang 1949 
by which the landlord's rights to transfer fees anq Pre. 
emption were abolished; the right of pre-emption was 
conferred on the raiyat, and the provisions regarding 
usufructuary mortgage were made more beneficial.] 

General 

19. Continuance of existing occupancy-rights.—(1) Every 
raiyat who, imemdiately before the commencement of the 
Bengal Tenancy (Amendment) Act, 1928, has, by the operation 
of any enactment by custom or otherwise, a right of occupancy 
in any land shall when that Act comes into force, have a right 
of occupancy in the land. 


tion 


(2) The exclusion from the operation of this Act, by a 
notification under clause (iii) of sub-section (3) of section 1, of 
any area or part of any area referred to in those clauses shall 
not affect any right, obligation, or liability, previously 
acquired, incurred or accrued, in reference to such area or patt 
thereof. 


Note.—This section preserved in express terms all the 
existing rights of occupancy already acquired before - 
commencement of the Amending Act of 1928 either under t 
express provisions of any of the previous enactments Or y 
custom or otherwise. 
ecupaney 


Nature of occupancy right—The expression “O 4 
psence 


right” was not defined anywhere in the Act. In the al E 
any definition it is understood in the ordinary sens? a 
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intain occupation without let or hindrance from 
“0 ma! | world. Field defined it as the Privilege of 
‘at ae pold the land, in which such right was acquired, 
niin’ to rent legally demandable for the same was paid. 
org io Finucane and Ameer Ali, a right of occupancy 
got” described as a permanent lease, subject to the 


i be fa fair rent, unless held at a fixed rent. 
o! 
pe nela that under the Bengal Rent Act, 1859 the right 

jwa 


ancy was rather in the nature of a personal privilege 
foccP pstantive proprietory right. But under the Bengal 
Caen 1885, it was held that an occupancy raiyat 
regan substantive right in the land and his interest could 
Caa ropriately described as a mere personal right or 
ab 4 peal he could not contract surrendering his right 
any and even a compromise decree passed in 
ince with the provisions of the Act could not destroy 
| aha right.3 The right of occupancy was a statutory right; it 
m inherent in the status of a raiyat and could not be 
|| ;uired either by grant from the landlord or by contract.4 On 
|eother hand if a settled raiyat of a village took some land 
Jirthe purpose of cultivation for a term of years with the 
{yess stipulation that he would not hold it after the 
[ration of the term, he did not become a trespasser after 
|*expiry of the term. He acquired occupancy right in the 
kity virtue of his status as a settled raiyat of the village 
[i became a tenant on the land.5 If a zemindar brought a 
[ätea Taiyat upon the land and gave him an interest in that 
|! ae the purpose of cultivation for however short a time, 
en if the crop to be cultivated were of a limited kind, the 
Se 
É Notendra v. | 

Biswanath hanes (1874) 22 W. R. 22 at 27 F. B. : Edgall v. 
Chandra Bi 21) 62 1. C. 59. P 
1 M29, ae ae Box (1920) I. L. R. 48 Cal. 184 at 246, 

ag , 
|} agit Kalidas (1919) 54 1. C. 750 at 751. 

tte mesh! (1923) 71 I. C. 920 at 910 affirmed in 

alay p Kesho (1926) 31 C. W. N. 74 at 75 P. C. 

Nalinee (1937) 1. L. R. 2. Cal. 689 at 692. 


j5, 
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provisions of section 21 of the Act might apply, so ag t 
the raiyat to acquire occupancy rights, in the lang rb 
occupancy right being a statutory right, a temporary hol t 
any limited owner (Hindu widow) could do nothing to cler or 
the acquisition of such right save by legal met 
Consequently the right might be acquired by a raiyat an is, 
Hindu widow or any other temporary holder, and that dera 
not be questioned by a reversioner.2 Could 
A right of occupancy accrued to a raiyat and not ¢, 
middle man or tenure holder. In the words of the lea: tf 
Judges of the Privy Council—“It would be a mone 
straining of the law to apply the term ‘right of occupancy’ he 
middle man”.3 oa 
20. Definition of “settled raiyat”.—(1) Every person wh 
for a period of twelve years, ‘whether wholly or partly before 
or after the commencement of this Act, has continuously held 
as a raiyat land situate in any village, whether under a lease 
or otherwise, shall be deemed to have become, on the 
expiration of that period, a settled raiyat of that village. 


(1A) A person shall be deemed, for the purposes of this 
section, to have continuously held land in a village, 
notwithstanding that such village was defined, surveyed and 
recorded as, or declared to constitute a village at a date 
subsequent to the commencement of the said period of twelve 
years. 

(2) A person shall be deemed, for the purposes of this 
section, to have continuously held land in a vue 
notwithstanding that the particular land held by him ha 
been different at different times. ii 

(3) A person shall be deemed, for the purposes si a 
section, to have held as a raiyat any land held as a raiyat bY 


person whose heir he is. 


362 at 369- 


ve 
N. 358; Harmanceée 


Janki, A. I. R. (1936) Pat. 


1. B.N. W.R. v- 
Kailash (1913) 18 C. W. 


2. Ichhyamoyi V. a a 
Ganour (1916) Cc. n 46l 
3. Midnapore Zemindary V- Naresh (1920) I. L. R. 48 cal 


467 P. C. 
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eld by two or more co-shar 
w ja all n deemed, for the purposes ae A 
ott 2 hold as 2 raiyat by each such co-sharer, epee 
rave ec erson shall continue to be a settled raiyat of a 
Le as he pe any land as a raiyat in that village 
jr one year thereaiter. f 
m A ifa raiyat reie possession of land under section 87, 

Pali be deemed to, nave continued to be a settled raiyat 
wurst his having been out of possession more than 
i in any proceeding under this Act, it is proved or 
sited that a person holds any land as a raiyat, it shall as 
ywen h : 
resumed, for the purposes of this section, until the contrary 
5 proved OF admitted, that he has for twelve years 
tinuously held that land or some part of it as a raiyat. 
Note.—This section prescribed the mode by which a 
ultivator might become a settled raiyat of a particular 
illage, while the subsequent sections dealt with his rights 
ai status. This section was the result of an attempt to 
rhabilitate the khoodkast or the resident raiyat of the 
Igulations in his established hereditary right in the land he 
ultivated, so long as he continued to pay the rent justly 
tmandable from him with punctuality and to give 
ae security to him in the occupation and enjoyment 
= ap Under the Rent Acts of 1859 and 1869 it was 
= a or a raiyat to remain in occupation of the same 
wit a statutory period of twelve years before he could 
te, the he of occupancy. If he took up fresh land in the 
Psi ind that he had some other land in the village for 
teupaney Aen years, did not give him any right of 

lords s aS Dew; holding till he held it for twelve years. 
Tented ke ES took advantage of the law and 
tagha tn yats from acquiring a right of occupancy by 
beg tuto, € lands of their holdings before the expiration of 
k gy period. This device had been put a stop to by the 
leq y nancy Act, 1885. Under this Act, in order to become a 

yat of a village, the raiyat must have held “as a 


im an 
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raiyat", some land in the village, continuously for a Peri 
twelve years wholly or partly, before or after 4 
commencement of this Act, and either under a lea 
otherwise. It was not, therefore, necessary that he sho 
continuously hold the same land. But this rule did Not a ulg 
to chur or dearah land or land held under the custom! 
utbandi, which must be held for twelve years before the ri of 
of occupancy could be acquired therein. Nor did it dan 
right of occupancy in favour of a raiyat who held Re 
landlord's private lands under a contract for a term of eat 
or from year to year. 

Conditions for acquiring the status of a settled raiyat.) 
A raiyat must hold land in the same village, but no 
necessarily the same land, 


Or 


) 
t 


(2) as a raiyat, 

(3) either alone or as co-sharer with another person, 

(4) continuously for a period of 12 years; 

(a) such period might have expired wholly or partly 
before or after the commencement of the Bengal 
Tenancy Act, 1885. 

in coming such period, he could add the number of 
years, if any, during which his predceessors from 
whom he inherited, held any land in the village, and 
if, having been wrongly evicted by his landlord, he 
recovered possession under the provisions of section 
87 of the Act, the period during which he was out af 
possession would count in his favour, even though it 
exceeded one year. 


(b) 


(9 


(5) The status once acquired was not lost by removal from 
the holding and the village unless the absence continued for 
more than one year. r 

21. Settled raiyats to have occupancy-rights.—(1) B 
person who is a settled raiyat of a village within the mea? a 
of section 20, shall have a right of occupancy in all Jand 
the time being held by him as a raiyat in that village- 

(2) Every person who, being a settled raiyat of a villa’ 
within the meaning of section 20, held land as a raiyat in 


| 


ni 


| 1 Kuki 
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any time between the second day of March, 1883, 


is Act. 

this nction between settled raiyat and occupancy raiyat.— 
ne WaS a distinction or Taiyat and a 
gettled raiyat. 2i EEA Be j could ibe ecquited by 
rohase but the right of-a.settle raiyat was acquired only by 
fading land continuously in the village for 12 years. The 
ere fact, that a person had an occupancy holding in a 
vlage, did not give him a right of occupancy in his other 
joldings in the same village, unless he was also a settled 
niyat. But a settled raiyat obtained a right of occupancy 
drectly he took up any fresh land. The status of a settled 
niyat could not be transferred. This was the only distinction 
ttveen a settled raiyat and an occupancy raiyat. Hence it was 
dserved by Maclean C. J. that “every settled raiyat had a 
ight of occupancy, but every occupancy raiyat was not 
wæssarily a “settled raiyat.”! Suppose A was a settled raiyat 
ad consequently an occupancy raiyat, and B purchased his 
tlding, as soon as B purchased it he became an occupancy 
ae he was in Possession of the holding for one 
EIN S an occupancy raiyat without begin a settled 
ae ero up other lands for cultivation, he would not 
ilge ag pancy right in them, until he held lands in the 
a raiyat continuously for 12 years. A Settled raiyat 


"the ii 
F other hand acquired a right of occupancy directly he 
P any fresh land. 


22. Effe idi 
cct of acquisition of occupancy-right by landlord.— 


M Whe: 

Mpera, y mediate landlord of an occupancy holding is a 
tests of the Pormiatient tenure-holder and the entire 

ted in the andlord and the raiyat in the holding become 

Same person by transfer, succession or in any 


Vi 
zenn Ch 


atur (1898) 2 C, W, N. cccii at ccciii (notes) ; Midnapore 
-Hrishikesh (1914) |. L. R. 41 Cal. 1108 at 1123 F. B. 


i... | 
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other way whatsoever, such person shall have 


the land as a raiyat, but shall hold it as a Proprie? holy 
permanent tenure-holder, as the case may be, but a org 
this sub-section shall prejudicially affect the right, ing iy 
third person. S of any 


(2) Nothing in this section shall prevent the 
transfer, succession or in any other way wh: 
holding of an occupancy-raiyat or share or Portion th, he 
together with the occupancy-rights therein by a person sal 
or becomes, jointly interested in the lands as a Proprietor»: 
permanent tenure-holder : a 


51 
oo „section (1) speaks of merger in certain Specified caes 
rovided that on the union: of the entire interests of ' 
miy: Jo rd and the occupancy raiyat in one and the same 
meP” ne lower interest merged into the higher interest and 
ae higher interest subsisted. 
i 


Acquisit; 


io onl r this sub-section took place 
atsoever, E by Merger unde: place on the fi 


rs i fulfilment 
sive flowing conditions : 
a 


the superior interest must be that of a Proprietor or of 
a permanent tenure-holder; 
p the lower interest must be that of an Occupancy raiyat: 


Provided that a co-sharer landlord who g no other tenancy must intervene; 


‘i r i í Purchases 

holding of a raiyat at a sale in execution of a rent decree or a 
certificate under this Act shall not hold the land comprised 
such holding as a raiyat but shall hold the land as q 
proprietor or tenure-holder, as the case may be, and Shall pay 
to his co-sharers a fair and equitable sum for the use and 
occupation of the same. The rent payable by the raaiyat to the 
other co-sharer landlords at the time of the transfer shall be 
regarded as the fair and equitable sum until otherwise 
determined in accordance with the principles of this Act 
regulating the enhancement or reduction of the rents of 
occupancy-raiyats. 


it must be the entire interest of the respective parties; 
(6) entire interests of the parties must unite in one and the 
same person. 

Ifthe requirements were fulfilled the person in whom the 
ho interests united, would have only the higher right and 
wild hold the land as a proprietor or permanent tenure- 
wider as the case might be. This was the result, whether the 
indlord acquired the raiyat's interest or the raiyat acquired 
te landlord's interest. There was, however, a reservation in 


four of the rights of third person, e.g. a mortgagee or under- 
lssee of the occupancy raiyat. ` 


(3) A person holding land as a temporary tenure-holder or 
farmer of rents shall not while so holding, acquire a right to 


hold as a raiyat any land comprised in his temporary tenure 
or farm. 


Where taluka and raiyati interests in the same land 
iveloped by inheritance on the same set of persons but the 
tares of such persons in the two interests were not co- 


ttensive, held that there was no merger under this section. ! 


4 beacon (2) read with the proviso enacted that if a 


arer landlord of an estate or a permanent tenure acquired 
mpaney holding within it the occupancy sight would not 
a in the Proprietary interest. The co-sharer landlord 
Not only hold the land as a raiyat but would also have 
T of occupancy in such land. But if he purchased the 


Explanation. — A person having a right to hold the pri 
of an occupancy holding as a raiyat does not lose p 
subsequently holding the land as a temporary tenure-hol 
or farmer of rents. P 

Note.—This section introduced into the Act what is i 
monly called the doctrine of merger in English Law. nt she 
nically used in the common law of England, merger me 


s inking of a lesser title or estate in the greater on i ‘ ar me ecuti ni f a certificate for 
3 + ; e. Itis past ae xecution of a rent decree or o: 

i a — : ; esse tenens e hol act t, his position was that of a proprietor or tenure- 

on the well-known maxim of law “Nemo potest ess sub 


d ” which means that a person cannot be, at thes ject to the payment of a fair and equitable sum to 
ominus” whi 


jses. 1 
ime, both landlord and tenant of the same premis! i, 
= MY. Sana (1952) 2 P. L. R. (Dhaka) 342. 
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his co-sharers. That is to say, if he acquired by Privat, A 
succession etc., he would hold it as a raiyat with Pen ale, 
right. Pang 

Sub-section (3) was inserted to make the axe 
intention of the Act clearer that an ijaradar could not el 
to have acquired either occupancy or non-occupancy P aim 
This sub-section read with the Explanation laid down K 
temporary tenure-holder or farmer of rents would not, due 
the period of his lease, acquire the status of a raiyat ens 
occupancy or non-occupancy) in any land comprised Aie 
his tenure or farm; but a person having a right of occupancy 
lands did not lose the status of a raiyat by subsequent, 
becoming a tenure-holder or farmer of rents in respect of 
those land. 

To sum up, the doctrine of merger prevailed (1) where the 
sole landlord acquired in any way an occupancy holding ang 
vice versa; (2) where a co-sharer landlord purchased an 
occupancy holding at a rent-sale or certificate sale; (3) where 
the raiyati interest in any land was acquired by a temporary 
tenure-holder or farmer of rents within whose tenure or farm 
such land was situated, but merger would last in such cases 
during the continuance of the tenure or farm. 

The doctrine would not operate (1) where a co-sharer land- 
lord pruchased on occupancy holding at a private sale or 
acquired it otherwise; (2) where an occupancy raiyat acquired 
a co-sharer landlord's interest; (3) where an occupancy raiyat 
became a temporary tenure-holder or farmer of rents in 
respect of those lands. 


Incidents of occupancy-right 

23. Rights of raiyat in respect of use of land. — Whena 
raiyat has a right of occupancy in respect of any Jand, he may 
use the land in any manner he likes. 

Note.—This section was amended by the Act 0 
which an occupancy raiyat was given the right to 
in any manner he liked. Before the amendment his 
restricted: he could not materially impair the value ° 
land or render it unfit for the purposes of the tenancy- 


f 1949 under 

use his Jam 

right w2 
ê 


Occupancy-Raiyats Bai 


¡shts of occupancy-raiyat in trees.—When a rai 
: iyat 

Bea of occupancy in respect of any land, he shall be 
pa 

Hed — 
ait yo plants 
i) {0 enjoy the flowers, fruits and other products of 
` 
an to fell, and 
o utilise or dispose of the timber of, any tree on such 


yote. —This section was inserted by the Amending Act of 

A Before this amendment, the right of an occupancy 
9 A regarding trees was left to local custom. But custom was 
ae in different parts of the country and gave rise to 
uch litigation. So it was necessary to introduce this section 
ging to an occupancy raiyat all rights in trees. 

24. Obligation of occupancy-raiyat to pay rent—An 
eeupancy raiyat shall pay rent for his holding at fair and 
equitable rates. 

25. Protection from eviction except on specified grounds.— 
fnoccupancy-raiyat shall not be ejected by his landlord from 
tis holding, except in execution of a decree for ejectment 
pssed on the ground— 

f) .... (This clause was omitted by the Act of 1949), 


b) that he has broken a condition consistent with the 
Provisions of this Act, and on breach of whih he is, 
under the terms of a contract between himself and his 
landlord, liable to be ejected. 


& e tion of occupancy right on death.—If a raiyat 
subject to ‘ate in respect of a right of occupancy, it shall, 
tanner ae custom, to the contrary, descend in the same 
aan $ her immovable property; provided that in any 
8 subject his under the law of inheritance to which the raiyat 
png, > Other property goes to the Crown, his right of 
ci shall be extinguished. 
Repealed by the Amending Act of 1938. 


. Holdi 
alterae ES of occupancy-raiyats with occupancy rights 


>The holding of an occupancy-raiyat or a share 
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54 
or a porllor 
(herein, she 
of being, trant 


tas othe 
we Under the Rent Acts of 1859 and 16O 
ratyal could not transfer his holding, except wry Si 
ar Ya 
iene such trnasler, The tengal Tenancy ‘at, Teil 
no specific provision for transfer of OCCUPANCY hok i 
declared that the right to transfer, Wf 1 existed by eim 
could not be taken away by contract entered Into betwee h, 
landlord and the ralyal, By the Amending Act al ie 
however, an occupancy holding was made transferable in te 
same manner and to the same extent as other immovahy, 
properly, subject to the payment of landlord's fee and pre 
emption, But the Amending act of 1934 abolished thone rights 
of landlord; rather It gave the right of pre-emption to aw 
sharer with an occupancy ralyat.! 
26C. Manner of transfer and notices to landlord and w- 
sharers.—(J) Every transfer shall be made by registed 
instrument, except In the cases of a bequest or a salt 
execulton of a decree or of a certificate signed under the Beigl 
Public Demands Recovery Act, 1913; and a registering offir 
shall not accept for registration any such instrument unless 
the sale price, or where there {6 no sale price, the value of the 
holding or portion or share thercof transferred 183 stated 


therein, and unless it is accompanied in the prescribe 
manner by— 


1 thereof, together with the right of op 

j, subject to the provisions of thls acl, P 
ferred In the same manner and po i apay, 

r Immovable property. Ny 


WE 


a 


AN oee 
1 the e 


Irany 
lord, unless the custom of the county 


ier 


a 
lns yy 


the 
() a notice giving particulars of the transfer in 


prescribed form, together with the proces? y 
prescribed for the service thereof on the landio 
landlords or their common agent, if any, WhO ee 
not party or parties to the transfer, and 


R ired 
such notices and process fees as may be reg" 
sub-section (4), 


(61) 


3 
1 
l. For detailled cnap"? 


Sec.2 (5). Study, see author's Bengal ralyats: 


| tanseng 2 therein o 
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fa bequest of such a holding or portion or 
case O o Court shall grant probate or letters of 
‘ nul the applicant files in the preserthed 
and deposits a process fee similar to those 
) of sub-section (1), 


e the 
shar! ptration u 
y notice 


p n cause M 
yun , Revenue officer shall not confirm the sale of 


a jing, OF portion or share thereof put to sale tn 
ach i hok n rié or a certificate signed under the Bengal 
e H ndn Recovery Act, 1913, and no court shall make 
publie pene der absolute for foreclosure of a mortgage of such 
o% orlon or share thereof, until the purchaser or 

rigagee, At the c may be, files in the preseribed 
be ee a notice or notices and deposits a process fee or fees 
Salar to those ref mion (I). 

(a) If the transfer of a portion or share of such a holding be 
wie to which the provistons of sub-section (1) of section 26% 
apply, there shall be fled In the preseribed manner notices 
giing particulars of the transfer In the prescribed form 
gether wiih process fees preseribed for the service thereof on 
al the co-sharer tenants of the sald holding who are not 
parties to the transfer, 


anne 
erre! 
m fy Court OF 


nE 


erred to in subt 


(5) The Court, Revenue offie 


r or registering officer, as the 
aw may be, shall, In the prescribed manner, serve the notices 
hr which this section provides, and after receipt of such 
mle, the landlord or landlord's agent, as the case may be, 
hall not refuse to recognise the transfe 


a as the tenant in 


tof the i 
tnte: ie the holding or share thereof transferred nor omit to 
tnter the tranet, j 
f that Fane s name in the landlord's rent-roll in place 
at of the tranes, 
he transferor or where only a share or a portion of 


the transferor 
Sh ate Interest has been transferred, along with the 
Othe transferor : 


Pro 
aniston r a Such recognition shall not operate as an 
m Occup, he amount of rent or the area or any incident of 
eupan ancy holding other than the existence of a right of 
; r be deemed to constitute an express 
© land-lord to the division of the holding or to 


°n of the rent payable in respect thereof : 


Sent of 
the ste th 


~ig 


A 


4 


SS 
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Provided further that if a transfer is Subseque 
aside or modified by a competent authority, the ntly Set 
whose favour such order has been made shall, Unle, Y in 
order has been passed in a suit, appeal or other proceed, Such 
which the land-lord was a party, deposit with the a BS ty 
before whom the appropriate suit or Proceeding Sa bony 
initiated the prescribed fee for a notice on the landiorg. first 
common agent, if any, describing the modifications e OT his 
such order, on receipt of which notice the landlord Shall © by 
his rent-roll to be corrected accordingly. Cause 

(6) In this section— 

(a) “transferee,” “purchaser” and “mortgagee” 
their successors-in-interest, 

(b) “transfer” does not include partition or a leas 
until a decree or order absolute for foreclosure is 
made, simple or usufructuary mortgage or mortgage 
by conditional sale, and 

(c) “transferor” includes a person whose interest in a 
holding or portion or share thereof has terminated in 
the circumstances mentioned in sub-section (2) or 
sub-section (3). 

Note.—Section 26C was first introduced by the Act of 1928, 


include 


€, or, 
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wakf in accordance with the provisio 

@ „Muhammadan Law, or 
dedication for religious or charitable purposes 
(e) without any reservation of pecuniary benefit for any 
jndividual-one or more co-sharer tenants of the 
holding, 2 portion or share of which is transferred, 
a within four months of the service of the notice 
under section 26C, apply to the Court for the said 
ortion Or share to be transferred to himself or 


n of the 


themselves. 

janation—A relation by consanguinity shall, for the 
purposes of this section, include a son adopted under the 
Hindu Law. 

(2) The application shall be dismissed, unless the 
applicant or applicants at the time of making it, deposit in 
Court the amount of the consideration money or the value of 
the transferred portion or share of the holding, as stated in 
thesaid notice, together with compensation at the rate of ten 
percentum of such amount. 

(3) If such deposit is made, the Court shall give notice to 
the transferee to appear within such period as it may fix and 
tostate what other sums he has paid in respect of rent or in 


a | 


The original section was entirely substituted by this section 
by the act of 1938. The amendment was necessary by the 
repeal of sections 26D and 26E and the substitution of section 
26F. Some words were again substituted by the Amending Acls 
of 1940 and 1947. 

26D, 26E. Repealed by the Amending Act of 1938 

26F. Power of co-sharer of transferor to purchase. 
Except in the case of- 


amulling incumbrances on the property since the date of the 
transfer. The Court shall then direct the applicants (including 
uy person whose application under sub-section (4) has been 
fanted) to deposit within such period as the Court thinks 
rasonable, such amount as the transferee has paid on such 
—() | “unt, together with interest at the rate of six and a quarter 
Kr centum per annum with effect from the date on which the 
tansferee made such payments. 


š isting 

(a) a transfer to a co-sharer in the tenancy whose exis! i) a) 
Whe icati h 
interest has accrued otherwise than by purchase, °F ction (1) Rayon, ttn ec ie he sees em 

i i ining co-sharer > 

(b) a ttansfer byexehange: leass; ne wena E but e% te transferee, if one of them a within the period referred 
(c) a transfer by bequest, or gift (including heba sider in that sub-section or within one month of the date of the 
cluding heba-bil-ewaz for any pecuniary COn ~ Unlication, Whichever is later, apply to join in the said 


tor f a 
ion) i he husband or wife of the testato! Pplication. : 
ae toe Cithe tion; any co-sharer tenant who has not applied under 


inity wi 
the donor or of any relation by consanguinity Ub-sectj f aa 
three degrees of the testator or donor, or er Dow ion (1) or this sub-section shall not ha’ y 


er of purchase under this section. 
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(b) Such application to join as a co-applicant 
dismissed unless within such period as the court ma 
extending beyond the period referred to in clause p’ ™ 
applicant deposits in Court for payment to the applic, “ane 
applicants under sub-section (1), such sum as thi ant op 

: 3 : e Court sh, 
determine as the share to be paid by him for the purpo, all 
sub-section (2). If such deposit is made, the Court Shans 
the application to join, and thereafter such applicant Sh 
deemed to be an applicant under sub-section (1). 

(5) The Court shall thereafter make an order allowin; t 
applications under sub-section (1) of such applicants rae” 
they applied under sub-section (1) or sub-section (4)| ia 
have made the deposits required by this section and directin, 
that the deposits made under sub-sections (2) and (3) shall i 
paid to the transferee or to such other persons as the Court 
thinks equitable. 

(6) In making an order under sub-section (5) in favour of 
more than one co-sharer tenant, the Court may apportion the 
property comprised in the portion or share transferred among 
the applicants in such manner as it deems equitable after 
taking existing possession into consideration; the Court shall 
so apportion the said property or portion thereof on the 
request of any applicant, and in this case may require the 
applicant who makes such request to make, within such 
period as the court may fix, such further deposit as the Court 
considers necessary for equitable distribution among the 
remaining applicants : 

Provided that no apportionment ordered under this sub- 
section shall operate .as a division of the holding. 

(7) From the date of the making of the order under sub- 
section (5)- 

(a) the right, title, and interest in the portio: 
the holding, accruing to the transfere J 
transfer shall, subject to the provisions of section a 
and to any orders passed under sub-section (6), 
deemed to have vested, jointly and free from 5 
incumbrances which have been annulled or ae 
after the date of the transfer, in the co-sharer tenan"? 


Shall 


S of 
Er: 
all be 


n or share of 
e from the 


Occupancy-Raiyat: 
pancy-Raiyats 59 


applications to purchase have been allowed 


ose í 
wh this section, 


der 
a jiability of the transferee for the rent due from 
0 him on account of the transfer shall cease, and 

e Court on further application of such applicant or 

o 7 licants may place him or them, as the case may be, 
in possession of the property vested in them. 

when a transferee is divested of his right, title and 

@) under the provisions of sub-section (7), he shall for 
mes oses of clauses (a), G and (d) of section 156 be deemed 
a raiyat ejected from his holding by proceedings for his 
tment commencing on the date on which the application 
q er sub-section (1) was made. 

f Nothing in this section shall take away the right of 
emption conferred on any person by Muhammadan Law. 

(10) An appeal shall lie to the ordinary Civil Appellate 
court from any order of a Court under this section. 

(11) In this section “transfer” does not include simple or 
isufructuary mortgage or mortgage by conditional sale until a 
dree or order absolute for foreclosure is made. 

Note.—Section 26F, introduced in 1928, gave the right of 
peemption to the landlord of the occupancy holding when 
the entire holding or a portion or share thereof was 
tasferred, as a substitute for his right of ejectment which he 
it when occupancy holdings were made transferable 
"hout the consent of the landlord by the same Act. 'The 
=" Act of 1938 gave the right of pre-emption to the co- 
= ae when a portion or share of the holding was 
hing = he object was that it will help consolidation of 
athe am would prevent family property from passing out 

i ly into the hands of the stranger. 

oe (1) provided that the right of pre-emption was 

m = in the following cases :— 

A his to a co-sharer tenant whose existing interest 
Cansferee erwise than by purchase; that is to say, where the 
sider ee one of the original co-tenants, and not an 

‘From the words “has accrued otherwise than by 
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purchase”, it is clear that where the transfer 
sharer in the tenancy whose existing int 
purchase an application could be made by other CO-sh, 
the holdings for pre-emption of the Portion of 
transferred! where the transfer was made to a co. Sh 
tenant jointly with a stranger, the right of pre-emption a 
be exercised by the other co-sharer tenants in Tespect cou 
portion or share of the transferred property Site the 
acquired by the stranger purchaser.” If their Shares wer, 
specified in the deed of transfer, the shares would be se 
to be equal according to the rule of equity. 

(2) Transfer by exchange, lease or partition. 


(3) Transfer by bequest, gift or heba in favour o 
or wife of the testator or donor or of any consangui 
within three degrees. But if the transfer was made by way ofa 
heba-bil-ewaj for a pecuniary consideration, pre-emption 
would lie, for such a transaction was practically a sale and 
not a provision for near relations. 


was made ti 


o 
EresSt aCcr Reg. 


ued by 
Arerg 4 


Was 
Not 
Med 


f husbang 
NE relation 


(4) Transfer by way of wakf. It must be valid under the 
provisions of the Muslim Law. 


(5) Dedication for religious or charitable purposes without 
reservation of pecuniary benefit for any individual e.g. public 
charitable trust. 


Except in above cases, one or more co-sharer tenant of the 
holding could apply for pre-emption within four months of 
the service of notice under section 26C. But an un-notified co- 
sharer tenant was entitled to make an application for pre- 
emption within three years from the date of Kabala.? The 
limitation of the period would run from the date of its 
registration.* Unless one was an existing co-sharer tenant on 


1. Harenda v. Ynus (1955) 8 D. 1. R. 567. ts 

2. Khodeja v. Khalique (1940) 44 C. W. N. 981; Tamizunnessa 
Umar Ali (1965) 18 D. L. R. 572. 8 

3. Abdul Kader v. Md. Seraj (1964) 15 P. L. R. (Dhaka) 
Meher All v. Md. Karam Ali (1964) 17 D. L. R. 365. y. Golam 

4. Meher v. Karam (1964) 15 P. L. R. (Dacca) 101; Noab v. 
(1961) 13 D. L. R. 889. 


31; Md. 


o Ra 
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im for pre- 
arer tenant 
titled to pre- 
ama by the 


eve f the original jama were no longer co-shar 
pate % could not apply for pre-emption.3 
(ores 


a plication for pre-emption would lie even where the 
as made subject to a condition of reconveyance on 
t of money within certain time.4 In such a case the 
oe got the property subject to the agreement.5 

WH section (2) required that an application for pre-emp- 
„must be accompanied by a deposit of the entire considera- 
on oney of the property transferred, as stated in the notice 
Ue Jer section 26C, together with compensation at the 
Ea 10 per cent thereon. The deposit was a condition 
pecedent to the application being entertained and its non- 
flilment rendered the application liable to be summarily 
dsmissed. The right of pre-emption was not an indefeasible 
‘il If during the pendency of the proceeding for pre-emp- 
ùn, the pre-emptor ceased to be a co-sharer, the right was 
ist” Partial pre-emption by a co-sharer was not permissible 
nkw, 8 Where lands of two different holdings were trans- 
kred by a single document and the applicants were co-shar- 
sin one of the two holdings and they deposited the propor- 
‘mate amount which were equal to the share claimed by 


= 


i llya v, Suresh (1964) 14 P. L. R. (Dacca) 1209. 
' Rishan v. Abdul (1961) 12 P. L. R. (Dacca) 179; Basharatullah 
Y. Faizuddin (1956) 8 D. L. R. 367. 
L Big: Farid (1965) 18 D. L. R. 281. 
A oe v. Joytennessa (1961) 13 D. L. R. 287. 
jie 
iinudain v. Mohitosh (1962) 14 D. L. R. 796; Diam v. Haran 
1 M 113D. L R. 283, 
& saipeimnessa v. Tazaruddin (1961) 14 D. L. R. 572. 
Ma. oe V. Mohitosh (1962) 14 D. L. R. 796; Abdul Kader v. 
Neg X Bhan (1964) 17 D. L. R. 565; Babul v. Sm. Laljan 
) 10 D. L. R. 54. 


gle Wi 
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them, it was held | that such a deposit was valid an 
not required to deposit the entire consideration mo; 
Sub-Section (3) laid down the procedure to be 
the Court when the deposit as required by sub- 
made. It provided that if such deposit was m 
would give notice to the transferee to appear ona 
and to state the amount, if any, he paid as rent or in mi 
encumbrances on the property since the date of the tr ing 


S 
ney, Yw 


Howe, 
Section 


ade, the i 
fixeg de 


The Court would then make an order directing the cee 
or applicants, including the co-applicants under Sub-seg t 


(4), to deposit in Court the aforesaid amount paid we 
transferee with interest thereon at the rate of 65 per ‘eg 
within a fixed date. Sub-section (5) provided that when this 
deposit was made the Court should make an Order all ow; 
pre-emption and directing payment of money under deposit tg 
the transferee or other persons who were entitled thereto, 
Sub-section (7) provided that the right, title and interest in the 
portion or share of the holding accruing to the transferee 
from the transfer would, subject to the provisions of section 
22, vest, free from all encumbrances annulled or created since 
the date of transfer, in the co-sharer tenants whose 
applications for pre-emption were allowed. 

Sub-section (4) gave the remaining co-sharer tenants an 
opportunity to join as co-applicants in the piperin ha 
ceeding and laid down the procedure in relation to i a 
(a) provided that any of the remaining ipa m = 
cluding the transferee could, within four months ol bie 
vice of the notice of transfer under section 26C or LBR 
month of the date of the pre-emption application, z anii 
was later, apply to join as a co-applicant an ai andi 
proceeding. But a person who was not entitle: ea 
under section 26C could neither make am app se gave two 
become a co-applicant for pre-emption.? This ee > make 
periods of limitation. First, if any co-sharer eee applicatim 
an application for pre-emption, he must file 


j 17D.L. R 618. 
. Brojendra v. Debendra (1965) 
P: Dukniram v. Aminuddin (1961) 14 D.L. R. 165. 


o 


Occupancy-Raiyats & 
abala Sought to be 
On was one month 
ate of application, 1 
e defeated by subse- 
ginal applicant.2 tn 
nity to get the entire 
claimed by the origi- 


‘Pre the applicant should 
fp deposit in Court, within the fixed date, such sum as the 
ve 


Pies certained for sie es of sub-section (2) for pay- 

to the original applicant or applicants under sub-sec- 

ent If the deposit was duly made, the Court would grant 

ton ion to join and thereupon the applicant would be 
he wa be an applicant under sub-section (1). 

sub-section (6) applied when more than one co-sharer 
tenant joined in the application and an apportionment of the 

rion was necessary as between the several applicants. In 
making an order for pre-emption under sub-section (5) the 
Court, on its own initiative, and on the request of any 
applicant, would apportion the holding amongst the 
splicants for pre-emption in such manner as it considered 
hir and equitable, after taking into consideration the 
aisting possession of the respective parties. The expenses of 
sportionment were to be paid by the applicant, 
éposit in Court within the date fixed by it. 

The apportionment of land was nothing but partition 
amongst the applicants. But such apportionment would not 
dect their joint liability to the landlord, inasmuch as the 
Yoliso laid down that the apportionment should not operate 
Sadivision of the holding. 

Sub-section (8) provided that was a transferee of a portion 
a an occupancy holding was divested of his right, 
pee interest in the same he would be deemed to be a Taiyat 
i fom his holding under clauses (a), (c) and (d) of section 


months from the date of the k 
in four The second period of limitati 
o ing co-sharers from the q 
k p pr the co-applicants could not b; 
He e pdravval or default of the ori, 
gent y se they would get the opportu: 
aha ca tter, that is to say, the share 
st ean t.3 Clause (b) provided that 
malap 


ge 


if any, by 


v, 
hig, 


jicharaddin (1965) 15 P. L. R. (Dhaka) 446=18 D. L. R. 632. 
“der v. Md, Seraj Khan (1964) 17 D. R. L. 565. 


A a 


64 The Bengal Tenancy Act 


\Sub-section (9) saved the Muslim Law of 

the operation of this section. 

Sub-section (10) gave the right of appeal fro 
made on an application for pre-emption. But ie an ordy 
appeal from an order granting or rejecting an abrli S on 
pre-emption under this section. That is to say, ther n for 
second appeal to the High Court from the appellate N Was ny 
appellate order was, however, open to revision by Hag k 
Court under section 115 of the Civil Procedure Code fe High 

Sub-Section (11) was an interpretation clause ne: 8, 
explanation of the term “transfer” as used in this sce 

26G. Limitation on mortgage by occupancy-raiyat, p 
occupancy raiyat may enter into a complete usufructuay 
mortgage in respect of his holding or of a portion or share 
thereof for any period which does not and cannot, in any 
possible event, by any agreement, express or implied, exce 
fifteen years and notwithstanding anything contained in this 
Act or in any other law or in any contract, no other form 
usufructuary mortgage so entered into after th 
commencement of the Bengal Tenancy (Amendment) Ac, 
1928, shall have any force or effect. 

(1a) Notwithstanding anything contained in this Act orii 
any other law for the time being in force or in any contrac, 
every mortgage (including a mortgage by conditional a 
entered into by an occupancy-raiyat in respect of his holding 
or of a portion or share thereof on which possess 
delivered to the mortgagee— 

(2) which was so entered into before the epee 

of the Bengal Tenancy (Amendment) Act. | a 
was subsisting on or after the first day of A 
1937. or g 

f) which, being other than an usufructualy — 

having under sub-section (1) no force or effect. d 3 
entered into after the commencement of oe 4 
Tenancy (Amendment) Act, 1928, and be de 
commencement of the Bengal Tenancy after i 
Act. 1940, and was subsisting on or ens 
cnmnencement of the Bengal Tenancy (Am 


Pre-emption fry 


fon of lands 


met 
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40, shall be deemed to have taken effect as a 
iy 197 fructuary mortgage for the period 
the instrument or for fifteen years, 


whic 
Notwithsta 
n any ° 


or 

mplete 
an a aia in respect of his holding or of a portion 
cupancy” 


efore after the commencement of the Bengal 
ther t) Act, 1940, in which possession of land 
(Amendmen ) Act, 
Tenancy ed to the mortgagee. shall have any force or effect. 
ee twithstanding any contract to the contrary, entered 

Se or after commencement of the Bengal Tenancy 
no dment) Act, 1928, such a complete usufructuary 
sapie or a mortgage referred to in sub-section (la) may be 
redeemed at any time before the expiry of the periods referred 
tin sub-section (1) or sub-section (la). 

(3) Every such complete usufructuary mortgage entered 
into after the commencement of the Bengal Tenancy 
(amendment) Act, 1928, shall be registered under the 
Fegistration Act, 1908. 


(4) Notwithstanding anything contained elsewhere in this 
‘dor in any other law, no document creating or purporting to 


Ceate— 


(a) a complete usufructuary mortgage of the holding or of 
4 portion or share of the holding of an occupancy- 
ralyat for a period exceeding or which can exceed 
fifteen years, or 

™ ‘tape mortgage of such holding, portion or 

Ja T er than a complete usufructuary mortgage or 
an page of such holding, portion or share [other 

T S usufructuary mortgage or an 

which cee mortgage referred to in clause (b)] in 

Session of land is delivered to the mortgagee, 


shall p 
& € 4 
t ent pe aimitted to registration, nor shall any such 
amy 7 
Y Publie à 


fe ived in evidence or acted on in any Court or 
Servant : 


> —— 


The Bengal Tenancy Act 


Provided that 
ü) a document referred to in clause (a) or (b) whi 
executed before the commencement of Pe Vay 
Tenancy (Amendment) ‘Act, 1928, or Bengy 
a document to in clause (c) which was execute a 
the commencement of the Bengal Te 
(Amendment) Act, 1940. Nay y 
may be so received in evidence or so acted upon 
complete usufructuary mortgage for the period ma 
therein or for fifteen years, whichever is less. tOneg 
(5) Notwithstanding anything contained in this ag 
any other law or in any contract, the consideration (with a 
interest thereon) for a complete usufructuary mortgage or : 
another form of usufructuary mortgage deemed under ak 
section (la) to have taken effect as a complete usufructy 
mortgage, entered into by an occupancy-raiyat in respect 
his holding or portion or share thereof, shall be deemed io 
have been extinguished on the expiry of the period (j 
mentioned in the instrument of the mortgage. or (b) of fifteen 
years, whichever is less, from the date of the registration of 
the instrument, or where there is no registered instrument, 
from the date of the mortgagee's entry into possession, and the 
mortgagor shall thereupon become entitled to possession of 
the mortgaged property, and he may, if he is not forthwith 
given possession, apply to the Court to be restored t0 
possession thereof and to be awarded such compensation 4 
may appear to the Court to be equitable in respect of the period 
during which the mortgagee retained possession after the dale 
on which the mortgagor became entitled to be restored t0 
possession : 
Provided that if in the case of such a mortgage subsist 
on or after the first day of August, 1937, the said period we 
on the date of the commencement of the Bengal T 
(Amendment) Act, 1938 already expired, the mortgag°" a 
immediately on the commencement of the said Act, ben 
entitled to possession of the mortgaged property, but he y 
not be entitled to, nor shall the mortgagee be | 
compensation in respect of the mortgagee's pos 


(ii) 


OF iy 


jable for. e 
session ” 


SS 
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of the expiry of the said period to the date of 

F, gate ment of the said Act. 
um gence application under sub-section (5) shall be 
@ jed bY a process fee of the prescribed amount for 
ce on the mortgagee, and the Court to which 


ome oti 
a of ni n i 
ation is made, may, after service of such notice, 


tee 


ye the €! ivi 
we visions of the Code of Civil Procedure, 1908 in 
o “ate appeal, revision or review : 


provided that, notwithstanding anything contained in 
jis or any other Act for the time being in force, a 
genorandumn of appeal or application for review or revision 
nder this sub-section shall be chargeable with a fee of twelve 
mas only. 

( Notwithstanding anything contained elsewhere in this 
sor in any other law for the time being in force of in any 
miract, in respect of a mortgage by condition sale subsisting 
athe date of the commencement of the Bengal Tenancy 
{aendment) Act, 1940, in which possession of land has been 
kivered to the mortgagee— 

G the mortgagor may at any time institute a suit for a 
declaration that the original principal, together with 
all interest due thereon, has been extinguished by the 
Profits arising from the land in respect of which, and 
oot to the date on which, possession was so 
vered, and for recovery of possession of the 

p a Eged Property, and 

fee eee may, at any time after the expiry of 

: ears from the date of the instrument creating 

the or ‘gage, institute a suit for a delcaration that 
a ae principal, together with all interest due 

ing g as not been extinguished by the profits aris- 
A the land in respect of which, and subsequent 

ate on which, possession was so delivered. 
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(9) In any suit instituted under sub-section (g) y _ ` 
may, if it thinks fit, re-open any transaction icles, E Qo, 
mortgage for the purpose of ascertaining mer ji 
mortgagee in possession has derived from the p 
property profits sufficient to extinguish the Ort, 
principal, together with simple interest thereon caq Orig i 
the rate of cight per centum per annum. Culateq a 


(10) In any suit instituted under sub-section (8) 
Court is satisfied that the original principal. together, ®t 
interest due thereon, has been extinguished by the bis, 
shall make a declaration to this effect and shall mie it 
restoring possession of the mortgaged property t cree 
mortgagor. © the 

U1) In any suit instituted under sub-section (8), if 
Court is satisfied that the original principal, together ie 
interest due thereon, has not been extinguished by the Profis 


arising from the mortgaged property or by any other means, it 


shall make a declaration to this effect, and may fix any sun 


not exceding the original principal, on payment of which the 
mortgagor shall be entitled to redeem the mortgaged propery 
and may pass a decree accordingly, allowing the mortgagora 
reasonable period within which to make such payment; and 
in any such decree the Court may further direct that, if such 
payment is not made within the period so fixed, the mortgagee 
property for such 
and that, alter the 


expiry of that period, the original principal, together with n 
hed anı 


shall retain possession of the mortgaged 
period as may be specified in the decree 


interest due thereon, shall be deemed to be extinguis 
possession of the mortgaged property shall be restore 
mortgagor. 

(12) Subject to the provisions 
decision of the Court under sub-section (10) or sub- 
shall be final. 

(13) The provisions of the Code of Civil Proce 
relating to appeals shall apply to all decree or orders 
under sub-sections (10) and (1 1), bu 
anything contained in the Limitation Act, 
the period of limitation for an appeal to the Court of a 


of sub-section (15): th 
section 


d to the 


d 


up 


1908: 
dure. de 
t notwithstandié 

R is P~" 
1908 or in srid 
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69 
„ast any such decree or order i 
pie 2 fic of the decree or order een ae 
pon a This section was first introduced by the 
g. Since then it was amended twice, i 
ee 1038 introduced sub-sections (1a), (5) (6) Mo eon 
ol Petion (4). The Act of 1940 amended these har oct 
mand also added sub-sections (1b), (4c), proviso to a 
on (4), and sub-sections (7) to (13). i 


Amending 


gub-section 9 imposed Testriction on the transferability 
[occupancy holdings provided in section 26B. It laid down 
st that an occupancy raiyat might enter into a complete 

ctuary mortgage in respect of his holding or of a portion 
share thereof for any period which would not, in any case, 
eed 15 years: secondly that no other form of usufructuary 
mortgage created after the Amending Act of 1928 would be 
aij and operative. 

Sub-section (la) provided that a non-complete usufruc- 
wy mortgage created before the commencement of 
mending Act of 1928, if it was not already determined by the 
spiration of the stipulated period and was subsisting on the 
stof August, 1937, would be treated as a complete 
aia for the stipulated period or for 15 years 
ae A provided for early redemption of all 
alaso of al eae mortgages referred to in sub-section (1) 
kre 1998, It aoa usufructuary mortgages created 
wemed at any ti bors that such mortgages could be 
*atoned in tie me efore the expiry of the stipulated period 
tes oftheir ie soar documents or of 15 years from the 

BPE ic ation, as the case might be. 
be endin n (3) required that since the commencement of 
respect o s Act of 1928 a complete usufructuary mortgage 
"tere in an occupancy holding should be effected by a 
Psion fe ment, and thus superseded the analogous 
hyn te for Tee of Property Act, 1882, under which 

Vere pe fade oa of less than Rs. 100 can be 
elivery of possession. 
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Sub-section (4) provided that a document, creat; 
purporting to create a complete usufructuary mortga 8 or 
term exceeding 15 years or a non-complete usufruct ora 
mortgage, could not either be admitted to Tegistratige 
received in evidence or acted upon in any Court or before. or 
public servant. The provisio, however, saved the docume 
executed before 1928 so that they might not be effected py i 
above provisions of law and laid down that a docume 
relating to a non-complete usufructuary mortgage executes 
before the Act of 1928 might be so received in evidence OF gp 
acted upon as a complete usufructuary mortgage for the 
stipulated period or for a period of 15 years, as the case might 
be. 


Sub-section (5) death with automatic redemption g 
complete usufructuary mortgages and non-complete 
usufructuary mortages created before 1928; it also dealt with 
the right of the mortgagor occupancy raiyats to get back 
possession of the mortgaged holdings upon redemption. It 
provided (1) that all complete usufructuary mortgages as well 
as all non-complete usufructuary mortgages should be deemed 
to be extinguished on the expiry of the stipulated period as 
mentioned in the instrument of mortgage oT of 15 years, 
whichever was less, from the date of the registration of the 
instrument or where there was no registered instrument, from 
the mortgagee's entry into possession; (2) that eae k 
mortgagor was entitled to immediate possession ol ee 
mortgaged holding; and (8) that if he was not forthwith z fa 
possession he could make an application to the Court or an 
Revenue-officer for restoration of possession. This ae ian 
would not apply to a suit for restoration of the morgan dl 
instituted much beyond three years after the pama fte 
15 years. | Proviso to sub-section (5), however, said ae i 
period of the automatic redemption of a mortas" i 


l 
contemplated in sub-section (5) expired betwee i of the 
August, 1937 and the date of the commencem® gas! 


rtf 
Amending Act of 1938 (the 18th August, 1938), the Mo’ 


1. Jahur v. Akram (1965) 17 D. L. R. 343. 
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ntitled to possession of the mortgaged hol 
on the commencement of the above Act, but he 
f atitled to, nor was the mortgagee liable for, any 
for the mortgagee's retaining possession of the 
te nolding during the period between lst August, 1937 
gf? tn August. 1938. Sub-section (5) had no application 
wit vigage DY conditional sale.! In a mortgage by 
pt ae sale the remedy of the mortgagor was not by an 
ona under section 26G(5) of the Act but by a suit.2 
gpi? ection (6) laid down the procedure for getting back 
oei incase it was not amicably restored. It provided (1) 
ae a application should be accompanied by process 
le ec of notice on the mortgaee, and (2) that the Court 
rnevenue-officer to whom such an application was made, (a) 
sight, after service on the notice, award to the mortgagor an 
quilable compensation for the period during which the 
mortgagee retained possession of the mortgaged holding after 
ie mortgagor became entitled to be restored to possession, 
aib) might pass an order restoring possession of the 
mtgaged property to the mortgagor. 

Sub-section (7) related to the order of the Court and sub- 
sctions 8-13 related to mortgage by conditional sale. Sub- 
edion 8{a] gave to the morgagor a right to institute a 
klaratory suit and to recover possession even before the 
zo Period, on providing that the debt with interest was 

ied even though the period of 15 years had not been 
eee b on the other hand authorised the mortgagee 
bs, a Suit to obtain a declaration, on the expiry of 15 
Lents E debt with interest had nto been extinguished by 
E procer sing from the land. Sub-sections 9-11 laid down 
Ure to be followed when the application under sub- 


ag ding 


kton 
te 8) was presentea, Sub-sections 12 and 13 dealt with 


a Y of the order passed by the Court in the proceeding 
“section (8), 


+ Mehi 
Maji mala (1942) 4 D. L. R. 381. 


Mai 
zg idv. Serajuddin (1952) 4 D. L. R. 478. 


= 
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26 H to 26J. Repealed by the Act of 1938. 


Enhancement of rent. 

27. Presumption as to fair and equitable rent,- 

for the time being payable by an occupancy-raiyat 

presumed to be fair and equitable until 
provided. 


Sha sa 

all 

the contrary È 
S 


Note.—This section is to be read with section 24 whi 
provided that an occupancy raiyat was bound to pay Ba 
fair and equitable rates. It provided that the existing me at 
an occupancy-raiyat should be presumed to be fair as 
equitable until the contrary was provided. Consequently y 
the landlord alleged that the existing rent was not fair fa 
equitable, it was for him to produce evidence in support of hig 
contention. It could only be altered or modified according to 
sections 29-35. 

28. Restriction on enhancement of money-rents.—Wher 
an occupancy-raiyat pays his rent in money, his rent shall 
not be enhanced except as provided by this Act. 

29. Enhancement of rent by contract.—The money-rent of 
an occupancy-raiyat may be enhanced by contract subject to 
the following conditions :— 

(a) the contract must be in writing and registered; 

(b) the rent must not be enhanced so as to exceed by more 
than two annas in the rupee the rent previously 
payable by the raiyat; 

(c) the rent fixed by the contract shall not be liable to 
enhancement during a term of fifteen years from the 
date of the contract : 

Provided as follows— Fan 

(i) Nothing in clause (a) shall prevent a landlord teen 
recovering rent at the rate at which it has than 
actually paid for a continuous period of not less 
three years immediately preceding the perio 
which the rent is claimed. tract bY 

(ii) Nothing in clause (b) shall apply to a con ed yent 
which a raiyat binds himself to pay an enhan®™ peen 
in consideration of an improvement which ha 
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(ii) 


consideration of his being released from the 
obligation of cultivating that crop, to pay such rent as 
he may deem fair and equitable. 

Note.—This section laid down restrictiosn on enhance- 
nent of the money rent of an occupancy-raiyat by contract. In 
he first place, the contract must be in writing and registered. 
Scondly, even when the conditions of clause (a) were 
cmplied with, the enhancement must not exceed by more 
tan two annas in the rupee the rent previously payable. 
Tirdly, if the rent was once enhanced by contract, no further 
hancement could take place for 15 years from that date. 


ae viso, however, controlled and modified the 
Koiso i imposed by the clauses (a), (b), and (c). The effect of 
tause in that where a contract could not be proved 

lord wa as not in writing or was not registered, the 
thich it i rea debarred from recovering rent at the rate at 
mediate een paid continuously for three years or more 
time Preceding the period for which the rent was 
Otat ane 70Yiso was based on the principle that an oral 
act in upon should be put on the same footing as a 
fange Roy iting. It was necessary, however, that the 
teate a Should be actually paid during three years 
the, ent wa, period for which the rent was claimed. Thus 
"cha, es enhanced without a registered instrument and 


ced rent was actually paid from 1314 to 1319 B. S., 


o 
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but not in 1320, it was held! that the landlord was not 
to claim the enhanced rent from 1321 to 1324 B.S.; for gute 
29 only applied to a case where rent was actually paige 
period of three years proceding that for which re; for 
claimed. But proviso (i) did not control clause (b) or (e.g, Wag 
payment for three years or for any length of time Ñt 
particular rate, would not entitle the landlord to Een 
enhanced by more than two annas in the rupee or wji 
years of a previous enhancement. 

Proviso (ii) saved contracts to pay rent at enhance ak 
by more than two annas in the rupee in consideration se es 
improvement to be effected by or at the expense of rt 
landlord and to the benefit of which the raiyat woulq a 
otherwise be entitled. The proviso was added to encourage 
improvements, additional rent for improvements being 
looked upon as interest on the capital spent. The enhanced 
rent, however, was payable only when the improvement had 
been effected and only for so long as it existed and 
substantially produced its estimated effect in respect of the 
holding, except when the raiyat was chargeable with default 
in respect thereof. In other words, to make the tenant liable 
for enhanced rent for an improvement, it was essential (a) 
that it was in respect of his holding; (b) that it was effected by 
or at the expense of the landlord; (c) that the tenant would not 
otherwise be entitled to its benefits, (d) that the improvement 
had actually been carried out; and (c) that the liability = 
last only for so long as the improvement existed a 
substantially produced the estimated effect in consid 5 
of which the enhanced rent was contracted for, provide ie 
tenant himself had done nothing to interfere with 
improvement. 

Proviso (iii) made another exception to the ru 
enhancement within two annas in the rupee. It 5o: ve 
happened in different parts of the country that the raiya! neit 
lands at specially low rates in consideration p 
cultivating for the convenience of the landlord a p% 


et ten, 
tent 
thin 5 


Je limiting 
metime’ 


joula" 


1. Janaki v. Enat (1922) 37 C. L. J. 489. 
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as indigo- If the raiyat agreed to pay the enhanced 
aop guc ger to be freed from such an obligation, clause (b) 
vet ‘a affect the agreement. To justify an enhancement in 
you wo annas in the rupee under that proviso, three 
x00 ol nig be proved : (a) that the raiyat held his land at a 

5 Pw rate of rent in consideration of cultivating a 
jally erop for the convenience of the landlord; (b) that he 
cular 4 from the obligation of cultivating that crop; (c) 


yas release! ; 
that he considered the rent which he agreed to pay to be fair 


and equitable. 
A contract to pay rent at an enhanced rate by more than 
two annas in the rupee, except in cases covered by the 
rovisos, WaS void.! Where the rent contracted for exceeded 
the statutory maximum, the Court could not reduce it to the 
legal maximum. The contract was absolutely void.2 In such 
cases the landlord would only get a decree for the original 
rent, ie. at the rate which the tenant was paying previous to 
theillegal contract. The statute enacted in most explicit terms 
that there would be no enhancement of more than two annas 
inthe rupee. So if there was an enhancement, however, small, 
dmore than two annas in the rupee, there was a violation of 
the statute which could not be allowed. The principle de 
minimis non curat lex had no application to a prohibitory 
Salute which said that the enhancement should in no case be 
tore than two annas.3 Foster J., observed that “the rule of 
an of the Bengal Tenancy Act was intended to be a 
bea rated the Courts should not allow to be defeated or 
tan a ut a Stipulation embodied in a kabuliat to pay more 
annas in the rupee in settlement of a bonafide 
——— O 
" Kio. Brojo (1897 irag (1906) |. L. R 
Cal 607 at eos. N: L R. 24 Cal. 895; Prabat v. ae Se a a 
Arai a lanindra v. Upendra (1809) LL 5 E Baana (1916) 
ACLI, 580 - Safatulla (1914) 22 |. C. 854 : Nafar v. Raha 


spet 


a . 
L n TERN (1897) |. L. R. 24 Cal. 895; Manindra v. Upendra (1908) l. 
| Cmatiy al. 604 at 608; Taramali v. Safatulla (1914) 22 |. C. 854. 
Mania “ego, A. |. R. 1929 Cal. 658 at 659. 

~ Dipa (1923) 75 I. C. 22 at 24. 
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dispute regarding the rate of rent! or the area of the G 
and to avoid further litigation was not an agree meya 


enhance within the meaning of section 29 (b). 


Ment ta 


The rule limiting enhancement to two annas in the 


did not apply to the transferee of a non-transfen 
occupancy holding who took a settlement in order “i ble 
recognition from the landlord.3 Thus where ä nt 


transferable occupancy holding was purchased by a st 
who agreed to pay one rupee in excess of the origin, 
while he procured the landlord's recognition, it was hel 
the agreement was not in contravention of sectio 
inasmuch as the holding not being transferable, 
transferee was not a tenant and consequently there wag not 


ns 
Tanger 
al re, 
d that 
n 29 


the 


rent payable by him which was enhanced.* This exception 
could not be claimed by a landlord since the enactment of the 
Amending Act of 1928, by which all occupancy holdings wer 
made transferable. Moreover, section 29 did not apply where 
the status of an occupancy raiyat had been raised to that ofa 


raiyat at 


fixed rent, although the rent, newly fixed in 


consideration of the change of status, contravened the two 
annas rule.5 


30. Enhancement of rent by suit.—The landlord ofa 


holding held at a money—rent by an occupancy-raiyat may, 
subject to the provisions of this Act, institute a suit to 
enhance the rent on one or more of the following grounds 
(namely) :— 


(a) that the rate of rent paid by the raiyat is below e 
prevailing rate paid by occupancy-raiyats for land F 
a similar description and with similar advantages 


aog 


Sheo v. Ram (1981) |. L. R. 18 Cal. 333; Nath v. Damri (1900) l. L r ia 
Cal. 90 : Kedar v. Maharaja (1909) 11 C. L. J. 106; Bata v. Mam 
(1914) 19 C.W. 321; Askaran v. Deolal, A. |. R. 1929 Pat. 568 F. B- 
Dabiruddin v. Midnapore Zemindary (1920)57 |. C. 850. 

Ferasat V. Priamboda (1920) 69 I. C. 414. 

Sarat V. Shyam (1913) |. L..R. 39 Cal. 663 at 668 : Fer: 
(1920) 69 |. C. 414 

Gur v. Keshwar (1916) I. P. L. J.76; Ram v. Sohrai (1919) 52 |. C. 20; Nat 
Sridam, A. |. R. 1933 Cal. 69 Reaz v. Bijoy, A. I. R. 1935 Pat. 453. 


asat v. Piate? 


gerba v 


0) 


Q 


(d) 


gxpla: 
course of 
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game village or in neighbouring Villages, and that 
im is no sufficient reason for his holding at so low 
the! 
te; Bee x 
a a there has been a rise in the average local price of 


taple food-crops during the currency of the present 
S 


ti i 
m the productive powers of the land held by the 


raiyat have been increased by an improvement 
‘fected by, Or wholly or partly at the expense of, the 
a dlord during the currency of the present rent; and 
that the productive powers of the land held by the 
raiyat have been increased by fluvial action. 
nation.—"Fluvial action” includes a change in the 
a river rendering irrigation from the river 


cticable when it was not previously practicable. 


31. 


Rules as to enhancement on ground of prevailing 


nte—Where an enhancement is claimed on the ground that 
the rate of rent paid is below the prevailing rate— 


a) 


b) 


in determining what is the prevailing rate the Court 
shall have regard to the rates generally paid during a 
period of not less than three years before the 
institution of the suit, and shall not decree an 
enhancement unless there is a substantial difference 
between the rate paid by the raiyat and the prevailing 
Tate found by the Court. 
if in the opinion of the Court the prevailing rate of 
rent cannot be satisfactorily ascertained without a 
local inquiry, the Court may direct that a local 
inquiry be held under Order XXVI in Schedule I to, and 
section 78 of the Code of Civil Procedure, 1908, by 
Such Revenue-officer as the Provincial Government 
ad authorise in that behalf by rules made under rule 
eo XXVI in Schedule I to the sald Code ; 
ae under this section the rate of rent 
cde, by a raiyat, his caste shall not be taken into 
a ‘eration, unless it is proved that by local custom 
ca Si taken into account to determining the rate; 
€never it is found that by local custom any 
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79 
description of raiyats hold land at favourable P ps.2-4 ÍS au os Leeper because only 150 
rent, the rate shall be determined in accorda, Tateg a qhe or less than h OT at that rate, Rs. 2 is not the 
that custom; Nee wi sft grate pecause : ae sg less than half are held 

(d) in ascertaining the prevailing rate of rent the poral higher rate. Re. : a the prevailing rate, because 
of any enhancement authorised on account Cunt at wig or more ses ee are held either at this or a 
landlord's improvement shall not be taker Fa 400 bi mates and this is the highest rate at which, and at rates 
consideration; Into f ight than which, more than half the land is held. 

(e) Ifa favourable rate has been determined Under q gue? me rates at which land of a similar discription and 
(c) for any description of raiyats, such rate may P l milar advantages is held in a village are as follows :— 
Court thinks fit, be left out of considera * | we” on a 
ascertaining the prevailing rate; Nin pigas at 1 o p 

(f) if the holding is held at a lump rental 100 at i 7 0 
determination of the rent to be paid may be mag the 250 at l 8 p 
ascertaining the different classes of land compt ” at 1 12 x 
within the holding, and applying to the area of cach a aa e ki x 
class the prevailing rate paid on that class within the a 
village or neighbouring villages. Total= 700 


31A. What may be taken in certain districts to be the 
“prevailing rate."—(1) In any district or part of a district to 
which this sub-section is extended by the Provincial 
Government by notification in the Official Gazette, whenever 
the prevailing rate for any class of land is to be ascertained 
under section 30, clause (a), by an examination of the rates at 
which lands of a similar description and with similar 
advantages are held within any village or villages, the highest 
of such rates at which, and at rates higher than which, the 
larger portion of those lands is held may be taken to be the 
prevailing rate. 


Then for the reasons given: in illustration (a), neither Rs.2 
pr Re.1-12 is the prevailing rate, nor is Re.1-8 the prevailing 
nte, because only 350 bighas (exactly half) are held at Re.1-8 
wat rates higher than Re.1-8. In this case Re.1-4 is the 
prevailing rate, because more than half the lands are held at 
R.l-4 or higher rates and this is the highest rate at which, 
a rates higher than which. more than half the land is 
eld, 

ea bene Government may, by a like 
we a $ raw sub-section (1) from any district or 

0 which it has been extended as aforesaid. 


Illustrations For elaborate discussion, see author's Bengal Raiyat, 


(a) The rates at which land of a similar description and f Srapter 6, section 1). 
with similar advantages is held in a village are as follows : 31B. Limit to enhancement of prevailing rate.—When the 
; . Pevailin e 
a Po A mire coe has once been determined by a Revenue officer 
200 1 8 0 sh i ae by a Civil Court in any suit under this Act. 
150 1 12 0 b at E liable to enhancement save on the ground and 
100 2 0 0 Rul Specified in section 30, clause (b) and section 32. 
Rule, ; 
150 2 4 0 Mere aan to enhancement on ground of rise in prices. — 
Total = 700 Meg cement is claimed on the ground of a rise in 
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(a) the Court shall compare the average prices dün 
decennial period immediately preced à 
institution of the suit with the average price. he 
such other decennial period as it ma during 
equitable and practicable to take for compariso 

(b) the enhanced rent shall bear to the previous re : 
same proportion as'the average prices during ‘he the 
decennial period bear to the average prices durie, last 
previous decennial period taken for purpose € 
comparison : provided that, in calculating w 
proportion, the average prices during the later Den is 
shall be reduced by one-third of their excess ove; i 
average prices during the earlier period; 5 

(c) if in the opinion of the Court it is not practicable to 
take the decennial periods prescribed in clause (a) the 
Court may, in its discretion, substitute any shorter 
periods therefor. 

33. Rules as to enhancement on ground of landlord's 
improvement.—(1) Where on enhancement is claimed on the 
ground of a landlord's improvement— 

(a) the Court shall not grant an enhancement unless the 
improvement has been registered in accordance with 
this act ; 

(b) in determining the amount of enhancement the Court 
shall have regard to— 

(i) the increase in the productive powers of the land 
caused or likely to be caused by the improvement, 

(ii) the cost of the improvement, 

(iii) the cost of the cultivation required for utilising the 
improvement, and 

(iv) the existing rent and the ability of the lan 
higher rent. 

(2) A decree under this section shall, on thi 
the tenant or his successor-in-interest, 
reconsideration in the event of the impr 
producing or ceasing to produce the estimated effect. 


d to bear a 


e application ‘ 
be subject a 
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81 
es aS to enhancement on ground of increase i 
gh P owers due to fluvial action.—Where fa 


s claimed on the ground of an increase i 
in 


t i 
ae s due to fluvial action— 


enh?! jve power! 
poo court shall not take into account any increas 
(a) which i$ merely temporary or casual; s 
e Court may enhance the rent to such an amount Be 

it may deem fair and equitable, but not so as to give 
the Jandlord more than one-half of the value of the 


net increase in the produce of the land. 


gg. Baha ncement by suit to be fair and equitable.— 
pimithstanding anything in sections 30 to 34, the Court 
“al not in any case decree any enhancement which is under 
ES cycumstances of the case unfair or inequitable. 

gp. Power to order progressive enhancement.—If the Court 
pssing a decree for enhancement considers that the 
immediate enforcement of the decree to its full extent will be 
atended with hardship to the raiyat, it may direct that the 
«hancement shall take effect gradually at such times and by 
wch instalments extending over a period not exceeding ten 
yars as the Court may fix in this behalf. For the purposes of 
scion 37, however, the full rent shall be deemed to have 
tme into force from the date of the decree. 


37. Limitation of right to bring successive enhancement 
ka 1) A suit instituted for the enhancement of the rent of 
iii te ground that the rate of rent paid is below the 
ientertained E oe the ground of a rise in prices, shall not 
‘sttution the within the fifteen years next preceding its 
“tract made haa the holding has been enhanced by a 
terce has ae ter the second day of March 1883, or if a 
Taled by this e under this Act or any enactment 
founds aloresai ct enhancing the rent on either of the 
‘snissin ald or on any ground corresponding thereto or 

Shs e suit on the merits. 
Mey Ng in this section shall affect the provisions of 


tO; 
Mie, coy XXIII in Schedule 1 to the Code of Civil 


82 The Bengal Tenancy Act 


Note.—Section 29 dealt with the rules relati 
enhancement of rent of an occupancy raiyat by cone i 
Section 30 dealt with enhancement of rent by suit, Se Tact, 
31-37 laid down rules for the guidance of the Court in ia tiong 
enhancement. But the provisions relating to enh ancene for 
rent either by suit or contract were suspended since : of 
August 1937 by section 75A of the Act, instroduceg p, Ù 
Amending Act of 1938. Y the 

Reduction of rent 

38. Reduction of rent.—(1) An occupancy-raiyat 
institute a suit for the reduction of his rent on one or meee 
the following grounds, and, except as hereinafter provided į 
the case of a diminution of the area of the holding, E 
otherwise (namely):— 

(a) on the ground that the soil of the holding has without 
the fault of the raiyat become permanently 
deteriorated by a deposit of sand or other specifie 
cause, sudden or gradual. 

(b) on the ground that there has been a fall, not due toa 
temporary cause, in the average local prices of staple 
food-crops during the currency of the present rent, or 

(c) on the ground that the landlord has refused or 
neglected to carry out the arrangements, in respect of 
the irrigation or the maintenance of embankments 
which were in force at the time when the rent was 
settled, and the soil of the holding has thereby 
deteriorated. 

Explanation.—A suit for reduction of rent properly framed 
for the purpose may be instituted or a plea for reduction of 
rent takesn by any one among a number of co-sharer tenants 
of a holding. 

(2) In any suit instituted under this section, the Cow) 
direct such reduction of the rent as it thinks fair ani 


equitable. 


© of 


rt may 


Price-lists í 

39. Price-lists of staple food-crops—(1) The Collector $ 
every district shall prepare, monthly, or at shorter interv4 p 
periodical lists of the market-prices of staple food-croP 
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jocal areas as the Provincial Government may 

i in 3 time direct, and shall submit them to the Board 
£ ime or approval or revision. 

ê lector may. if so directed by the Provincial 

aT a prepare for any local area like price-list relating 

ges times as the Provincial Government thinks fit, 

i Og Piypmit the lists so prepared to the Board of Revenue 

dd r revision. 
ie appre lector shall, one month before submitting a 

B + to the Board of Revenue under this section, publish 
paces rescribed manner within the local area to which it 
tin P if any landlord or tenant of land within the local 
within the said period of one month, presents to him in 
pn any dhjectior to the Ust ms shall submit the same to 

d of Revenue e list. 
irte price-lists shall, when approved or revised by the 
pard of Revenue, be published in the Official Gazette; and any 
manifest error in any such list discovered after its 
publication may H e by the Collector with the 
anction of the Board of Revenue. 

(5) The Provincial Government shall cause to be compiled 
fom the periodical lists prepared under this section lists of 
heaverage prices prevailing throughout each year, and shall 
ause them to be published annually in the official Gazette. 
ele ae aa under this Chapter for an 
Wien toon F De of rent on the ground of a rise or 
ein ae = shall refer to the lists published under 

ae a all presume that the prices shown in the 
reetan ny year subsequent to the passing of this 
S Prepared for a may presume that the prices shown in the 
ett unless on a ae prior to the passing of this Act are 

M) The ec S it is proved that they are incorrect. 
terms Eh Paaa Government shall make rules for 
tea Sand i are to be deemed staple food-crops in any 
Ss un er this E guidance of officers preparing price- 

m. 


OA mq TY the Amending Act of 1928. 


ror col! 


Chapter—VI 
Non-occupancy-raiyats 

[The Chapter dealt with the rights and liabiliti 
raiyats not having a right of occupancy who were reen 
in this Act as non-occupancy raiyats. The provision: > 
Chapter were subject to sections 116 and 180(2). 

This Chapter was no exhaustive. There were other 3 
in the act. e.g. sections 66, 77 and 155 which de, 
matters affecting mon-occupancy raiyats. More 
determining the rights and liabilities of non-oci 
raiyats, the question of custom and local usage h 
considered.] 

41. Application of Chapter.—This Chapter shall apply to 
raiyats not having a right of occupancy, who are in this Act 
referred to as non-occupancy-raiyats. 


to 
S Of thi, 


ections 
alt with 
Over, in 
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42. Initial rent of non-occupancy-raiyat.—When a nop. 
occupancy-raiyat is admitted to the occupation of land, he 
shall become liable to pay such rent as may be agreed on 
between himself and his landlord at the time of his 
admission. 

43. Conditions of enhancement of rent.—The rent ofa 
non-occupancy-raiyat shall not be enhanced except by 
registered agreement or by agreement under section 46: 

Provided that nothing in this section shall prevent a Jand- 
lord from recovering rent at the rate at which it has been 
actually paid for a continuous period of not less than three 


years immediately preceding the period for which the rent is 


claimed. i 

44, Grounds on which non-occupancy-raiyat mT a 
ejected.—A non-occupancy-raiyat shall, subject Fa 
provisions of this Act, be liable to ejectment on one or mi 
the following grounds, and not otherwise (namely) :— 

(a) (This clause was omitted by the Amendin| 
1949;) e 
on the ground that he has used the land in a wee 
which renders it unfit for the purposes of the E is 
or that he has broken a condition consistent W! 


g Act of 


(b) 
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d on breach of which he is, under the terms of a 
ct between himself and his landlord, liable to 


Act 
contra 


pe geried; dmitted t i 
ere he has been admitted to occupation of the land 
w 


o nder a registered lease, on the ground that the term 
wens lease has expired; 
the ground that he has refused to agree to pay a fair 
a equitable rent determined under section 46, or 
Biot the term for which he is entitled to hold at such a 
rent has expired. 
se repealed BY the Amending Acts of 1907 and 1908. 

i Conditions of ejectment on ground of refusal to agree 

hancement.—(1) A suit for ejectment on the ground of re- 
Z to agree to an enhancement of rent shall not be insti- 
S against a non-occupancy-raiyat unless the landlord has 
tendered to the raiyat a draft of an agreement to pay the en- 
tanced rent, and the raiyat has within three months before 
the institution. of the suit refused to execute the agreement. 

09) A landlord desiring to tender a draft of an agreement to 
araiyat under this section may file it is in the office of such 
Court or officer as the Provincial Government appoints in 
this behalf for service on the raiyat. The Court or officer shall 
inthwith cause it to be served on the raiyat in the prescribed 
wnmer, and when it has been so served, it shall for the 
luposes of this section be deemed to have been tendered. 
= Ia raiyat in whom a draft of an agreement has been 
a under sub-section (2) executes the agreement and 
kin a month from the date of service files it in the office 
ree is issued, it shall take effect from the 

ment of the agricultural year next following. 


at ken an agreement has been executed and filed by a 

itis a Sub-section (3), the Court or officer in whose 
tteeuteg 3 leq shall forthwith cause a notice of its being so 
ser nd filed to be served on the landlord in the 
lj, Vanner. 


lft . 
Mits = ralyat does not execute the agreement and file it 


“Seton od (3), he shall be deemed for the purposes of 
to have refused to execute it. 


@ 
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(6) If a raiyat refuses to execute an agreement of y 
draft has been tendered to him under this section, Which 
landlord thereupon institutes a suit to eject him, ay the 
shall determine what rent is fair and equitable P Our 
holding. aE 

(7) If the raiyat agrees to pay the rent so determi; 
shall be entitled to remain in occupation of his hol 
that rent for a term of five years from the date 
agreement, but on the expiration of that term shall be li 
ejectment subject to the provisions of this Act unless 
acquired a right of occupancy. 

(8) If the raiyat does not agree to play the ren, 
determined, the Court shall pass a decree for ejectment, 

(9) In determining what rent is fair and equitable, the 
Court shall have regard to the rents generally paid by Taiyats 
for land of a similar description and with like advantages in 
the same village. 


Neq 

dings 
of i 
able to 
he has 


t sy 


(10) A decree for ejectment passed under this section shall 
take effect from the end of the agricultural year in which itis 
passed. 

Note.—This section provided how a non-occupancy -raiyat 
might be ejected on the ground of his refusal to agree to an 
enhancement. It enabled a landlord to get enhancement, or in 
the alternative, ejectment. The proceedings under this section 
were not merely proceedings for ejectment but for a fair and 
equitable rent assessed by the Court. If the tenant refused to 
accept the agreement filed under the provisions of section 46, 
it was then alone that a suit for ejectment under that section 
could be commenced.! 
no suit for 
ancement 
reviousl 


Sub-section (1) laid down a general rule that 
ejectment on ground of refusal to agree to an enh 
could be instituted unless an agreement had been p’ 
tendered to the raiyat and he had refused to execute 
within 3 months before the institution of the suit. 


the same 


1. Port Canning v. Achhiruddin (1925) 43 C. L. J. 45. 
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provided for the mode in Which th 
e 


ion 
sect yd DE tendered. 
(3) was merely declaratory. It Stated that 
ar opent served upon the raiyat was executed and 
al in the Court or in the office appointed in this 
eement should take effect from the 
sal pret of the agricultural year next following. 
ae was not necessary; mere execution of the 
er and filing in Court or office was sufficient to make 
joni: vided that when 
section (4) pro’ á an agreement was 
‘ed and filed by the raiyat, the Court or office should 
ri cause a notice to be served on the landlord of the 
that the agreement had been executed and filed by the 
fh 
sub-section (5) declared that if the raiyat did not execute 
sifle the agreement under the provisions of sub-section (3) 
uld be presumed to have refused to execute it. 
tewo p! 
sub-section (6) provided that if the raiyat did not execute 
ud file the agreement within one month from the date of 
vice of the draft upon him, the landlord would be entitled 
psi a suit for ejectment. In that suit the Court had to 
"sa a fair and equitable rent for the holding, after 
k x into consideration the rents generally paid by the 
for similar lands (sub-section 9) 


Sub-section 
et 


mined wo) a prescribed the period for which the rent so 
cepted the d remain in force, if the raiyat accepted it. If 
Pil the ae sa determined by the Court, he was allowed 
a bg liable a ` years. After the expiry of that period, he 
inthe © ejectment under section 44 (d), unless he 
Nitin gan a right of occupancy. 
Ne Agree si and 10 should be read together. If the raiyat 
hp t Bass Pay the rent determined by the Court, the 

eeng o ê decree for ejectment which would take effect 
k me agricultural year in which it was passed. 


> a 
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47. Explanation or “admitted to occupation” _, 
raiyat has been in occupation of land and a lease jg p, ea 
with a view to a continuance of his occupation, he ig e Ceuty 
deemed to be admitted to occupation by that lease i toy, 
purposes of this Chapter, notwithstanding that the leii OF the 
purport to admit him to occupation. Se May 


Distinction between occupancy and Non-ocey, 
raiyat—The limits of enhancement of rent in case of ie 
pancy raiyat, viz., (a) that the rent once enhanced by ca 
could not again be enhanced within 15 years, and (b) thats 
must not exceed 2 annas in the rupee, were absent in case a 
non-occupancy raiyat. The rent ofa non-occupancy-ra 
could be enhanced either by agreement out of Court, or ba 
suit for ejectment for refusal to agree to pay an enhanced rent; 
in that suit the Court might determine a fair and equitable 
rent. The landlord could not maintain a suit for enhancement 
of rent of a non-ocupancy raiyat on the ground of prevailing 
rate or of a rise in the price of staple food crops or of increase 
in the productive powers due either to the landlord's im- 
provements or fluvial action, whereas such a suit was allowed 
against an occupancy raiyat under section 30 of the Act. 


While an occupancy raiyat could be ejected only on the 


ground of breach of condition, a non-occupancy-raiyat could 
be ejected not only on this ground, but also on four other 
grounds viz. (a) that he used the land in a manner which 
rendered it unfit for the purposes of the tenancy; (b) that the 
term of the lease expired, in case he held under a registered 
lease: (c) that he refused to pay an enhanced rent settled by the 
Court; (d) that the term of 5 years had expired from the we 
agreement to pay an enhanced rent settled under section 4% 
unless he, by that time, acquired a right of occupancy: i 

There was no statutory provision as to transferability ° of 
non-occupancy holding except it was allowed by custo m 
local usage under section 183. Similarly, ther? w 
provision in the Act as to heritability of a no! 


y 
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„t it was held! that apart from possible exceptions 
gnt of an occupancy raiyat to sub-let could not be 
ne an contract?; but there was no such provision for 


-raiyat. 


Ly 
2, itapon 


€ Zemi 
€ Bengo, nindary v, Hrishikesh (1914) I L. R. 41 Cal. 1108 F. B. 


T enancy Act, 1883, Sec.178 (3) (d). 


_—  — 


CHAPTER—VIL 
Under-raiyats 


[The Chapter dealt with the rights and liabilities of 
under-raiyats. An under-raiyat, populary known ae “tes 
tenants, was a tenant holding either immediately ° 
mediately under a raiyat. He could also hold under aneth 
under-raiyat of obtain the same status and rights as t 
under-raiyat of the first degree. There was no limit of sub. 
infeudation of rights in land under the Bengal Tenancy iat 
The grant of under-leases of any degree was recognised by the 
definition of an under-raiyat!. This Chapter was amended in 
1928 and 1938 to give more rights and privileges to an under. 
raiyat.] 

47A. Application of Chapter VII to all under-raiyats,—Th: 
provisions of this Chapter shall apply to all under-raiyats 
whether their tenancies were created before or after the 
commencement of the Bengal Tenancy (Amendment) Act. 
1928. 

Note.—This section was inserted by the Act of 1938 to give 
retrospective effect to the provisions of this Chapter. 
Speaking about the object of the amendment the Revenue 
Minister observed : “What is sought to be conferred is to gve 
retrospective effect with regard to certain rights conferred 
under Chapter VII on under-raiyats. Doubts were expressed 
some of the High Court decisions as to whether these right 
were conferred actually on under-raiyats created befor 
1928”. ” 

As a result of the amendment the provisions of omn 
VII of the Act were given retrospective operation and ia 
applicable to all under-raiyats irrespective of the que ie 
whether the tenancies were created before Or after 
Amending Act of 1928. nd 

48. Liability of under-raiyat to pay rent.—When an ‘ble 
raiyat is admitted to the occupation of land, he shall. 


1. Parushulla v. Sital (1915) 19 C. W. N. 1110. 
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sons of this Act, become liable to pay such rent as 


jon: i 
ase on between himself and his landlord at the 


ap eigi 
a ee admission : 
ime o! ded that the rent or rate of rent agreed upon shall not 
than the rent or rate of rent payable by the raiyat to his 


' ghe initial rent of an under-raiyat was left to 
t between the parties provided that such rent should 
“ess than what was payable by the raiyat to his 
The proviso was added to safeguard the interest of 
jord. Unless this safeguard was provided, a raiyat by 
salami from the under-raiyat would let out holding or 
t orit to an under-raiyat at a lower rent and then he would 
pe the holding. In such a case the superior landlord 
vould be pound to take the rent so agreed if he would play five 
times the rent as salami.! 
48A. Enhancement of rent of under-raiyat.—The rent of an 
under-raiyat shall not be enhanced except under the 
provisions of section 48B or 48D or section 48G, as the case 
may be. 
48B. Enhancement by contract.—(1) The money rent ofan 


under-raiyat may be enhanced by a written registered 
contract : 


Provided that the rent shall not be enhanced so as to 
«ceed by more than four annas in the rupee the rent 


rgipusly payable by the under-raiyat, except in the 
‘lowing cases, namely :— 


contrai 
jE 


l when an under-raiyat binds himself to pay an en- 
hanced rent in consideration of an improvement 
Which has been or is to be effected in respect of the 
ss wholly or partly at the cost of his landlord 
or w the benefit of which the under-raiyat is not 
a Se entitled, but an enhanced rent fixed by such 
A t shall be payable only when the improve- 

has been effected, and except when the under- 


1 
l Teg 
en 
Sal Tenancy Act, 1885, Sec. 87(5). 
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raiyat is chargeable with default in respect of th 

provement, only so long as the improvement e im. 
and substantially produces its estimateq effg 
respect of the holding. Ct in 

(ii) when an under-raiyat has held his land at a Speci 
low rate of rent in consideration of cultivatin ly 
particular crop for the convenience of his Jan di a 
and the under-raiyat agrees, in consideration of R 
being released from the obligation of cultivating a 
crop, to pay such rent as he may deem fair es 
equitable. 

(2) The rent fixed by a contract under the Provisions of 
sub-section (1), shall not be liable to enhancement during a 
period of fifteen years from the date of such contract. 

Note.—The money-rent of an under-raiyat without 
occupancy right could be enhanced by contract, subject to the 
following conditions— 

(a) The contract must be made by a registered instru- 

ment. 

(b) The enhanced rent must not exceed by more than four 
annas in the rupee the rent previously payable by an 
under-raiyat. 

The four annas limit, however, would not apply in the 

following cases :— 

(a) when the under-raiyat agreed to pay enhanced rent in 
consideration of some improvement at the expense of 
his land-lord and to which he was not otherwise 
entitled. But the enhanced rent was payable only 
when the improvement was effected and only so long 
as, but for the default of the under-raiyat, the 
improvement existed and produced its estimate 
effect. 

(b) when the under-raiyat agreed to pay enhanced ren 
consideration of his being released from 
obligation of cultivating a particular crop. 

(c) The rent once enhanced by contract could not 
enhanced again within 15 years. 


tin 
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t of under-raiyat. — An under-raiyat shall, 
gC: jee rovisions of this Act, be liable to ejectment on 
j of the following grounds, and not otherwise 
ri A 


one” e clause was omitted by the Amending Act of 1949); 
é ground that he has used the land in a manner 
p om n renders it unfit for the purposes of the tenancy, 
ten he has broken a condition consistent with this 
ort d on the breach of which he is, under the terms 


Act ani s i 
of the contract between himself and his landlord, 


pable to be ejected; 

g9 om the ground that the term of his lease has expired, 
when he holds the land under a written lease; 

on the ground that the tenancy has been terminated 

by his landlord by one year's notice expiring at the 

end of the agricultural year when he holds the land 

otherwise than under a written lease; or 

© on the ground that he does not agree to pay the rent 

determined by the Court under sub-section (4) of 

section 48D : 


Provided that an under-raiyat shall not be liable to 
gcment on the grounds specified in clause (c) or clause (d)— 
i) ifthe under-raiyat has— 


() been admitted in a document by the landlord to have a 
Permanent and heritable right to his land, or 
been in possession of his land for a continuous period 
on years whether before or after or partly 
Bengs and partly after the commencement of the 
ngal Tenancy (Amendment) Act, 1928, or has a 
Momestead thereon. 
tan, case of under-raiyats other than those 
andi ed in clause G) of this proviso unless the 
ord has satisfied the Court that he requires the 
or his homestead or for cultivation by himself 
Y Members of his family or by hired servants or 
‘he aid for partners. 


B 


(ty) 
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48D. Enhancement by suit.—(1) The landlord of 
raiyat may, subject to the provisions of this Act, inset 
suit to enhance the rent of the under-raiyat, and to tt 
under-raiyat if he refuses to pay the rent determine a the 
Court. Y the 

(2) The Court shall determine what rent is fäi 
equitable for the holding; provided that the rate of Eh 
determined shall not in the case of a money rent exceed 
third of the value of the average estimated produce of the = 
for the decennial period preceding the institution of the = 
and in the case of a produce rent one-half of such produce. i 

(3) The Court shall thereupon inquire from the uy i 
raiyat if he agrees to pay the rent so determined. If the under. 
raiyat agrees, he shall be entitled to remain in Occupation of 
his holding at that rent for a term of fifteen years from th 
date of the agreement. 

(4) If the under-raiyat does not agree to pay the rent s 
determined, the Court shall pass a decree for ejectment. 


(5) A decree for ejectment passed under this section shall 
take effect from the end of the agricultural year in which itis 
passed. 

48E. Application for restitution by under-raiyat.—Whena 
landlord has ejected an under-raiyat on the grounds specified 
in clause (c) or clause (d) of section 48C, the under-raiyat may 
apply to the Court by which the decree for ejectment was 
passed to be put in possession of the holding from which T 
was ejected by way of restitution if, within four years S 
ejectment, the landlord sublets the holding or any P e 
thereof; and thereupon the Court may, if satisfied Si 
inquiry that the landlord did not use the land er 
homestead, or for cultivation by himself or by hired ser p 
or by members of his family or with the aid of partners, ie b 
a recovery of possession on such terms, if any. with re 
compensation to the persons injured as to the Court may 
just. vail 
ASF. Incidents of holding of under-raiyat.— The nolo 
an under-raiyat shall descend in the same manner 


Under-Raiyats a 


roperty> but subject to the provisions of sub- 
f section 48G, shall not be transferable except with 
on) Pi of the landlord. 
el 


occupancy rights of under-raiyat.—(1) Every under- 
ae immediately before the commencement of the 
niyat i nancy (Amendment) Act, 1928, had by custom a 
pergal i occupancy in any land, shall have a right of 
aif in that land. 
oci 9) Every under-raiyat who has a right of occupancy in his 
holding shall have, as regards his immediate landlord, all the 
rights and liabilities of a raiyat with a right of occupancy, as 
set forth in — 
i) Chapter V other than those conferred or imposed by 

sections 20, 21 and 22. 

ii) sections 65, 116 and 178, so far as possible, and 
(iii) Chapter XIV, 
and his holding, as against such landlord, shall be deemed 
lobe the holding of an occupancy-raiyat for the purposes of 
tesaid section or Chapters. 
3) The interest of an under-raiyat who has a right of 
*cupancy in his holding shall not be deemed to be a protected 


"trest under clause (d) of section 160. 


ve Provisions of sections 48A to 48E shall not apply to 
ner-raiyat who has a right of occupancy in his holding, 


zo ‘ar s. . : 
N aS such provisions are inconsistent with this section. 
lo 


b E *—This section was inserted by the Act of 1928; prior 


amendment, there was no provision regarding 
Sttion io Tight of an under-raiyat except illustration (2) of 
tay 3, which contemplated acquisition of occupancy 
under-raiyat by custom or usage. 


Bee 
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Sub-section (1) gave statutory recognition ti 
customary right. An under-raiyat who, prior to 21st Feb, 
1929, acquired a right of occupancy by custom, cont } 
after that date to have the right by statute. Nueg 

Sub-section (2) provided that an under-raiyat With o 

pancy right had as against his immediate landlorg oe 
rights and liabilities of an occupancy raiyat as set fore 
Chapter V (except those conferred or imposed by sectiong 20 
22, 65, 116 and 178 and Chapter XIV). Thus in respect He i 
following matters, the incidents of such an under-raiyat We ä 
the same as those of an occupancy raiyat :—rights in Tespect 
the use of land.! rights in trees,? obligation to pay fair aa 
equitable rent,3 protection from eviction except on Soe 
grounds,* devolution of the occupancy right on death5 
ehhancement of rent.6, reduction of rent,” protection from 
ejectment for arrears of rent,8 surrender,9 inability to ac. 
quire right of occupancy in the proprietor's private land,10 
right to deposit the landlord's rent to prevent or set aside a 
sale of the Court for the latter's arrears,!1 and restrictions by 
agreement. 12 Neither an under-raiyat did acquire the status 
of a settled raiyat by continuous holding of land in any village 
for 12 years,}8 nor occupancy right in lands like the settled 
raiyats.!4 Their holdings were not regarded as occupancy 
holdings and they were not regarded as occupancy raiyats for 
the purpose of section 22. Further, their interests were not 
“protected interests” within the meaning of section 160 (d). 


the 


The Bengal Tenancy Act. 1885, Sec. 23. 
Ibid, Sec. 23A. 

Ibid. Sec. 24. 

Ibid, Sec. 25. 

Ibid. Sec. 26. 

The Bengal Tenancy Act. 1885, Sections 29 and 30. 
Ibid. Sec. 38. 

Ibid, Sec. 65. 

Ibid, Sec. 86. 

10. .Ibid. Sec. 116. 

11. Ibid, Chapter XIV. 

12. Ibid. 178. 

13. Ibid, Sec. 20. 

14. Ibid. Sec.21. 
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ion (2) was amended by the Act of 1938 in two 
on. tution of “and 22” in place of “22, 26A to 263" 
) omission of the figure “86” in clause (ii). 
n of sections 26A to 26J in clause (i) was 


ps ther bY sale, gift, lease on mortgage, subject to those 
wed e of law which were binding upon the occupancy 
R reason for the amendment of clause (ii) of sub- 

py the omission of the figure “86” was that the 
ction ( of section 86 (surrender) were extended to an 


inderraiyat- E 
section (3) was enacted to safeguard the interest of the 
SE andiord. If the interest of an under-raiyat having 
it if occupancy was made a protected interest, it would 
tare the effect of impairing the security of the landlord's 
interest. 
sub-section (1) declared that the provisions as to 
nhancement and ejectment as laid down in sections 48A-48E 
wre not applicable to an occupancy under-raiyat for he was 
gremed by the provisions of Chapter V. For instance, a 
ontract for enhancement of rent of such an under-raiyat was 
shject to two annas limit! and not four annas. 2. 


48H. Repealed by the Amending Act of 1938. 


Sa pene by under-raiyat.—(1) Notwithstanding 
a a in section 48F, an under-raiyat may enter 
an usufructuary mortgage in the same manner 
#tupancy si Conditions as are provided in section 26G for 
WY so P and the provisions of that section shall 
"ancy. as may be to under-raiyats as if they were 
aiyats, 


) Su 
“he ch mortgage shall not be binding upon the landlord 
nder-raiyats, 


| 

Lhe 
2 p€ Ben, 

ba, See 1g Act, 1885, Sec. 29. 
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Note.—This section, introduced by the Act of 19 
exception to the rule in section 48F, which 
transfer of the holding of an under-raiyat e 


CHAPTER —VIIA. 
‘ctions on alienation of land by aboriginals, 
e! chapter was enacted for the protection of 
mis a ainst imprudent transactions relating to their 
ted certain classes of transfers and imposed. 


raiyat oy. 
without the consent of the landlord, enter into ne Soul 


usufructuary mortgage as provided in section 26G, Burt ot rohibi 
s- 


mortgage executed by him was not binding upon his la Such i on others. The enactment being based on public 
The result was that if such a mortgage was executeg ndior | eto aboriginals could not waive the benefit of these 
the consent of the landlord, the landlord could cent alleys h 1J 

mortgagee as a trespasser without notice, as soon as he a A application of Chapter.—(1) (This clause was omitted 


entitled to enter into possession as against the m 
either by virtue of purchase or ejectment or abando; 
the latter. 


Ortgagor, 


ation No. 317-L of 5th April 1950). 
ment by ie 


‘The Provincial Government may, from time to time, by 
a” ublished in the official Gazette, declare that the 
ro this Chapter shall, in any district or local area, 
FE such of the following aboriginal castes or tribes as 
= be specified in the notification, and that such castes or 
mbes shall be deemed to be aboriginals for the purposes of 
tis Chapter, namely :— 
sonthals, Bhuiyas, Bhumijes, Dalus, Garos, Gonds, Hadis, 
Najangs, Hos, Kharias, Kharwars, Kochs, (Dacca Division). 
fos, Maghs (Bakarganj district), Mal and Sauria Paharias, 
Neches, Mundas, Mundais, Oraons and Turis. 

(3) The publication of a notification under sub-section (2) 

dall be conclusive evidence that the provisions of this 

thapter have been duly applied to such castes or tribes. 

(4) The Provincial Government may, by a like notifica- 

On, declare that this Chapter shall, in any district or local 

ce Cease to apply to any caste or tribe to which it may have 

“applied under sub-section (2). 

; M ctwlthstanding anything elsewhere contained in this 
i ovincial Government may, in the manner provided 
k Che sections (2) and (4), declare that the provisions of 

oni applicable to aboriginal raiyats shall apply so 

Sion be, or cease to apply to raiyats within such coloni- 


n ; 
Miia the Sundarbans as may be specified in the 
n. 


ie 
"Eshwar v, Jhapa] (1923) 28, C. W. N. 556 at 558. 
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49B. Restrictions on transfer of tenant-ri i 
transfer by an aboriginal tenure-holder, raiyat e Ny, 
raiyat of his rights in his tenure or holding, or in ana Unde, 
thereof, by private sale, gift, will, mortgage, leas Ports, 
contract or agreement shall be valid to any extent e 
provided in this Chapter. 

49C. Lease by tenure-holder :—An aboriginal t 
holder may grant a lease to another aboriginal domie 
permanently residing in East Bengal, to hold the ina 
tenure-holder, or to cultivate. It as a raiyat, in accord? 
with the provisions of this Act. Age 


49D. Sub-letting by raiyat.—An aboriginal raiyat m 
sub-let his holding to another aboriginal domicileg ay 
permanently residing in East Bengal, to cultivate it aa 
under-raiyat. 

49E. Usufructuary mortgage by tenure-holder, raiyat o 
under-raiyat.—(1) An aboriginal tenure-holder, raiyat o 
under-raiyat may enter with another aboriginal domiciled o 
permanently residing in East Bengal, into a complete 
usufructuary mortgage in respect of any land under his om 
cultivation, in any period which does not and cannot, in any 
possible event, by an agreement, express or implied, exceed 
seven years, or the period of his own right whichever is less: 

Provided that every mortgage so entered into shall be 
registered under the Registration Act, 1908. 

(2) An aboriginal tenant's power to mortgage his lant 
shall be restricted to only one form of mortgage. namely. 4 
complete usufructuary mortgage. 

49F. Application to Collector for transfer i 
cases.—(1) If in any case— 5 

(a) an aboriginal tenure-holder is unable to lease F 

land as provided in section 49C, or an abori 
raiyat is unable to sub-let his holding as provid y 
section 49D, or an aboriginal tenure-holdiné: Ę (0 
or under-raiyat is unable to mortgage his ap 
another aboriginal as provided in section 49E. 

section (1), or 


am 
eeg 


n certait 


ub: 


| pateation made in 
| € transferee from s 


boriginal: 
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aboriginal tenure-holder, raiyat or under-raiyat 


ransfer his land, or any portion thereof by 


p es to Ë 
desl" gift or will to any person, 


rivate sale, 
apply to the Collector for permission, in case (a), to 
oT same to a person who is not such an aboriginal 
e (b). to transfer the same by private sale, gift or will 
£ ae and the Collector may pass such order on the 
yication aS he thinks fit. 3 

appli every such transfer shall be made by registered deed, 
(2) the deed is registered and the land transferred, the 
t of the Collector shall be obtained to the terms 


consen 
to the transfer. 


(3) 


and or portio: 
held, or by any Jaw or local custom, would not be transferable 


except for the provisions of this section. 
49G. Courts not to register, or recognise as valid, transfers 
in contravention of this Chapter.—No transfer by an aborigi- 
nal tenure-holder, raiyat or under-raiyat in contravention of 
the provisions of this Chapter shall be registered or in any 
way recognised as valid by any Court, whether in the exercise 
of civil, criminal or revenue jurisdiction. 
48H. Power to Collector to set aside improper transfers by 
tenure-holder, raiyat or under-raiyat.—(1) If a transfer of a 
ao a holding, or any portion thereof, is made by an 
eh. vic ieee raiyat or under-raiyat in con- 
rate om — Provisions of section 49B, or if the trans- 
Provisions a inued or is in possession in contravention of the 
ian section 49E, sub-section (1), or section 49E, as 
y be, the Collector may, on his own initiative or on 
that behalf, by an order in writing, eject 
al (a) the i uch tenure, holding or portion : Provided 
Deer "a oe whom it is proposed to eject has not 
for twelve k inuous possession in contravention of this Act 
ag ae ai (b) he is given an opportunity of showing 
(2) e order of ejectment. 
ction tues the Collector has passed any order under sub- 
he shall either—(a) restore the transferred land to 


_ a 
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f an aboriginal tenure-holder, raiyat or 
the aboriginal tenure-holder, raiyat or under-raj oft is tenure or holding, or in any portion 


heir or legal representative, or (b) failing the transferg, big | Aay? all any such right be sold in execution of any 
heir or legal representative, declare that the yi of hy nor $ 
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right ° 
Pee 


i e0" der: 
settlement is vested in the landlord subject to the i ta pe of . . 
í section 49J; provided that if the right is Tovi | e geg that any tenure or holding belonging to an 
eras : Not exe provi pe sold in accordance with the provisions of 


within one year, the Collector may, within six months Teiseg 
the land on behalf of the landlord on such terms as heat 
fit with an aboriginal domiciled or permanently residi S 
East Bengal; and, if the Collector is unable to make DE in 


execution of a decree of a competent Court to 


jna 
prigi" 2) in 
a ection l ) f rent which has accrued in respect of the 


„s 
ae an arrear © 
en aor nolding- 


settlement within the said period, an unrestricted A T jen hen 2 decree for an arrear of rent which accrued in 
settlement will vest in the landlord. a y a tenure Or holding of an aboriginal tenant has been 
49J. Resettlement of certain tenancies.—(1) whenever _ ee $ uch decree shall be executable solely by the Collector 

(a) the right of settlement of any tenancy, or any én Pie Court shall, on application made in this behalf by the 
send the decree to the Collector for execution 


thereof, is declared to be vested in the land-lord under 
clause (b) of sub-section (2) of section 49H, or 

(b) an aboriginal tenant surrenders his tenancy or, 

portion thereof, or abandons his residence and ceases 
to hold his tenancy, 
the landlord may, subject to the provisions of sections §, 
86A and 87,— 
(i) settle the tenancy, or a portion thereof, with an 
aboriginal domiciled or permanently residing in East 
Bengal, or 

(ii) with the approval of the Collector in writing, settle 
the same with any other person or retain it in his own 
possession : provided that such approval shall not be 
withheld if the Collector is satisfied that the 
surrender or abandonment referred to in this sub- 
section is not made with the object of evading the 
provisions of sections 49B, 49E or 49F. 

(2) If any landlord resettles or otherwise deals with m 
tenancy as aforesaid in contravention of the provisions m 
sub-section (1), the Collector may take action, SO far as ™ 
be, in accordance with the provisions of section 49H. 

49K. Restriction on the sale of tenant's rights W 
of Court.—(1) Notwithstanding anything contained r he 
Act, no decree or order shall be passed by any Cour j 


ree-holder, 


ba Collector in execution of the said decree may, in his 


and the 

discretion, — 

i) sell the said tenure or holding, or 

h) elect the said aboriginal tenant and settle the said 
tenure or holding or a portion thereof with another 
aboriginal tenant on payment of the decretal amount 
by such other aboriginal tenant, or 

() place the landlord in possession of the said tenure or 
holding or a portion thereof for a period not exceeding 
seven years; 

Bh if the Collector, in executing a decree under this sub- 

J section, — 

) sells the said tenure or holding, he shall, subject to 

the provisions of sub-section (3), follow the procedure 

applicable to sales of land by a Civil Court in 

execution for decree for arrears of rent ; 

Places the landlord in possession of the said tenure or 

aing or any portion thereof for any period the 

aes shall, at the end of such period, he deemed to 

ae satisfied in full and the Collector may then 

a re the said tenure or holding or portion to the 

o eal tenure-holder, raiyat or under-raiyat. as 
~% case may be, against whom the said decree was 


(i) 
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executed or to the successor-in-interegt 
tenure-holder, raiyat or under-raiyat or i 
with another aboriginal : 
Provided that no portion of a tenure or holding 
sold or settled by the Collector under this sub-section l ik 
sale or settlement would result in bringing the rent fo Such 
portion below two rupees in the case of tenure or one ee 
the case of a holding. Pee jn 
(3) (a) Before issuing a proclamation for the Sale of 
tenure or holding in execution of a decree referreq to in any 
section (2), the Collector shall after hearing the decree-haie” 
and the judgment-debtor divide the tenure or holding oA 
such number of smaller areas to be specified as lots aş i. 
Collector thinks fit for the purpose of being sold separatey 
and shall specify the lots in the proclamation ; J 


Sugh 


ay Settle t 


(b) when any tenure or holding has been advertised for sale 
by the issue of a proclamation referred to in clause (a), each lot 
specified in the proclamation shall be put up to auction 
separately and as soon as the total amount of the bid reachesa 


sum sufficient to liquidate the amount of the decree and costs | 


including the cost of sale, the sale shall be stopped and no 
further lots shall be knocked down, and if even after all the 
lots have been separately put up to auction the total amount of 
the bid does not reach a sum sufficient to liquidate the 
amount of the decree and costs as aforesaid, all the lots shall 
be put up to auction together. 

(4) Before restoring or settling a tenure or holding under 
sub-section (2), the Collector may, if he is satisfied that the 
rent of the tenure or holding has been illegally enhanced or i$ 
substantially in excess of the rent payable by tenants of the 
same class for lands of the same description with simil 
advantages in the vicinity, pass an order altering the am 
of the rent of the tenure or holding to an amount which 
considers to be fair. 

(5) Notwithstanding anything contained in this At 
a portion of a tenure or holding is sold or settled ur 
section (2),— 


ct, wher? 
der su” 
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collector shall, before confirming the sale or 
be ig the settlement, distribute the rent of the 
HE or holding over such portion and the 
ten ining portion or portions of the tenure or 
raiding and in making such distribution the 
collector shall follow, as far as may be, the procedure 
jaid down in section 88; and 
the division of the said tenure or holding consequent 
upon such sale or settlement and the distribution of 
the rent of such tenure or holding made under clause 
(a) shall, subject to the provisions of section 49M, be 
pinding on. the tenants and the landlord concerned. 
Nothing in this section shall affect, — 


any right to execute a decree for the sale of any such 
tenure or holding or the terms or conditions of any 
bona fide contract relating thereto if such decree was 
passed or such contract was registered- 

() (This sub-clause was omitted by Notification No.317- 
L., dated 5th April, 1950), 

in the case of castes and tribes to which this Chapter 
has been applied, at least one year before the date of 
the publication of the notification under sub-section 
(2) of section 49A in respect of such castes or tribes, or 
any right for the sale of any such tenure or holding for 


the recovery of any dues which are re-coverable as 
public demands. 


49L. Stay 


) 


(a) 


(i) 


b) 


holding, or of execution of decrees,—f the sale of a tenure or 
| decree PR portion thereof, is ordered in execution of a 
il niyat in ja an aboriginal tenure-holder, raiyat or under- , 
à oie a of such tenancy or portion thereof, other 
cok © recover an arrear of rent which has accrued in 
Such tenancy the Court executing the decree shall 
te, ‘Rant reasonable time in which to pay the amount 
49 
Wig e APBeal and revision.—(1) An appeal, if presented 
Sta ia ad days from the date of the order appealed against, 
© Collector of the district from any order made 


| 
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under sections 49F, 49H, 49J or 49K by any officer 
district exercising the powers of a Collector, and the j 
the Collector on appeal shall be final : 

Provided that every order passed by the Collector 
appeal shall be subject to revision and modification by is 
Commission. he 

(2) Notwithstanding anything in sub-section (1), an i 
from any order made under any of the sections mentioned, 
that sub-section by an officer acting under Chapter X of ths 
Act shall be to such officer as the Provincial Government may 
appoint in this behalf, and the orders of such officer on appeal 
shall be final : 

Provided that, in every such case, every order passed by 
the said officer on appeal shall be subject to revision and 
modification by such officer as the Provincial Government 
may appoint to deal therewith. 

(3) An appeal, as provided in sub-section (1), shall lie to the 
Commissioner from any original order made by the Collector 
of the district under any of the sections mentioned in that 
sub-section. 

49N. Bar to suits.—Notwithstanding anything in this Act, 
no suit shall lie in any Civil Court to vary or set aside any 
order passed by the Collector in any proceeding under this 
Chapter except on the ground of fraud or want of Jurisdiction. 

49-0. Saving of certain transfers.—Nothing in ee 
Chapter shall affect the validity of any transfer t 
otherwise invalid) by a tenure-holder, raiyat or under ay 
of his tenure or holding, or any portion thereof made bon 


in the 
Eder op 


fide, — 17-Lol 
(a) (This clause was omitted by Notification No.3 

5th April, 1950); t 

haptë 

(b) in the case of castes and tribes to which this ChaP í 


date © 
has been applied, at least one year before ae : 
the publication of the notification under sete 
sub-section (2), in respect to such castes Or tri 


CHAPTER —VM 
General provisions as to Rent. 

and presumptions as to amount of rent 
ter embodied a variety of miscellaneous rules 
the character, amount, and payment of rent, 
t with the rules and presumptions as to fixity 
tion 51 provided that the amount of rent and the 
of rent s of the holding were to be presumed to be the same 

revious year- Section 52 stated the rules relating to 
asin the P rent on account of alteration of area. Sections 
stat with the rules as to the manner, time and place of 
53-55 at of rent and how the payments could be appropriated. 
see 56-60 contained provisions relating to receipts and 
sant. Sections 61-64 provided for deposit of rent, while 
section 65A laid down the penalty for refusing to receive such 
deposit oF rent remitted by money order. Sections 65 and 66 
related to the remedies for arrears of rent. Sections 67 and 68 
alowed Interest or damages for arrears. Sections 72 and 73 
reated to liability for rent on transfer and sections 74 and 75 
dealt with illegal cesses and other impositions.} 

50, Rules and presumptions as to fixity of rent.—(1) Where 
atenure-holder or raiyat and his predecessors-in-interest 
have held at a rent or rate of rent which has not been changed 
fom the time of the Permanent Settlement, the rent or rate of 
A shall not be laible to be increased except on the ground of 
alteration in the area of the tenure or holding. 

(2) 1f It ts proved in any suit or other proceeding under this 


Att that cithe: 
i that either a tenure-holder or raiyat and his predecessors- 


paes 


Min 
terest have held at a rent or rate of rent which has not 


chan 
titution 

E coni 
Trent ae 


ged during the twenty years immediately before the 
of the suit or proceeding, it shall be presumed until 
is shown, that they have held at that rent or rate 
ka time of the Permanent Settlement : 

tatin sa that if it is required by or under any enactment 
Aled — local area tenancies, or any classes of tenancies, 
tet. "tS or rates of rent shall be registered as such on, oF 


à Aate specified by or under the enactment, the fore- 


> a 
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going presumption shall not after that date apply 
tenancy or, as.the case may be, to any tenancy of that 7 any 
that local area unless the tenancy has been so registered SS in 

(3) The operation of this section, so far as it relates A 
held by a raiyat, shall not be affected by the fact of o 
having been separated from other land which formeq 
single holding, or amalgamated with other lanq 
holding. 

(4) Nothing in this section shall apply to a tenure held 
a term of years or determinable at the will of the landlord for 

Note.—This section laid down the rules of evidence a 
how a tenure-holder or a raiyat could prove fixity of i 8 
Fixity of rent could be proved by contract under the sone 
law. But where there was no express contract, a tenant Could 
prove fixity of rent by proving that the rent or rate of rent haq 
not been changed since the Permanent Settlement. If he was 
unable to do so, he could take recourse to the presumption 
under sub-section (2) by proving that it had not been changed 
during the last 20 years. But these rules of evidence applied 
only to a tenure-holder and a raiyat and not to an under- 
raiyat, nor did they apply to a tenure held for term of years or 
determinable at the will of the landlord. 

Sub-section (1) contained the substantive rule regarding 
protection from enhancement. Ht referred to the fact that 
whatever the contract might be between the parties where the 
rent had not been changed from the time of the Permanent 
Settlement the conditions laid down in it should prevail. 

Sub-section (2) laid down the rule of presumption. It was 
intended to provide in suits and proceedings under this Act, 
an easy method of determining the rights of the parties. tt 
was obligatory upon the Court to apply this presum 
suits under this Act but the Court was not bound to 
suits under the general law*. The presumption under this 


an 
the land 
with it, 
into one 


ption in 
do so in 
sub- 


Krishna v. Nilmadhab (1922) 36 C. L. J. 382. 
Jitendra v. Banku (1929) 32 C. W. N. 105 at 107. 
Nityananda v. Nanda (1910) 13 C, L. J. 415. 
Chitpore v. Hari (1930) 34 C. W. N. 675. 
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ot rest upon actual payment of rent during 20 
rate. It speaks whether the tenant held at a 


jd n 
yo” pifor™m : 
sega ul t which had not been changed during 20 


s f reni : 
re of ate ately before the suit or proceedings 1, 
“at i 
io prove that a tenant was holding land at a 


in arder of rent for 20 years, it was not necessary that he 
ve pa ent of rent for all those years and produce 
10) every one of those 20 years 2. When receipts at a 
i a during the period of 20 years were filed but 
aloe for some years in the period were missing, uniform 
ip tat the same rate in the years for which no receipt was 
ayer” still be proved by other evidence and from the 
ve ing circumstances®. The presumption did not apply 
e a record-of-rights was finally prepared 4. 
A p-section (3) laid down that the continuity of the 
g from the time of the Permanent Settlement was not 
) jected by sub-division or amalgamation5. 
| sub-section (4) provided that this section did not apply to 
itenure held for a term of years or when a tenure was 
ddermined at the will of the landlord. 
| OL Presumption as to amount of rent and conditions of 
kidding If a question arises as to the amount of a tenant's 
jmtor the condition under which he holds in any 
peel year, he shall be presumed, until the contrary is 
wn, to hold at the same rent and under the same 


\ oa as in the last preceding agricultural year. 
ote, 


i 


Mitten pa section referred to cases where there was no 
“Ypleation ine i It laid down a rule of presumption of general 
Ve the pg tenants with regard to the amount of rent 
Fed that | ons of tenancy in any agricultural year and 

aw would presume that both of them were the 


\ Mein P 

: Sau Hogeanath (1922) 35 C. L. J, 309 at 312. 

(tees, Ropo V- K. S. Bonerjee (1925) 30 C. W. N. 520 at 521. 

a gL, Gospe (1867) 7 W. R. 284; Satis v. Nil Madhub (1922) 37 C. 
sig Hossain v, K, S. Bonerjee (1925) 30 C. W. N. 520. 


V. Rajan: 
alani (1915) 22 ©, W, N, 904 at 909 
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same as in the preceding year. It applied not only in n 
a particular year, but also to each successive year s tty 
another, until its operation was arrested by One aiy 
alteration in the condition of the tenancy}. This sect, Of oy 
applied in case of holding over. iON alco 
Alteration of rent on alteration of area, 
52. Alteration of rent in respect of alteration of area 
(1) Every tenant shall— jiii 
(a) be liable to pay additional rent for all lanq Prov: 
measurement to be in excess of the area for Whice ed 
has been previously paid by him, unless it iş pr 
that the excess is due to the addition to the feces 
holding of land which having previously belongeg T 
the tenure or holding was lost by diluvion or other. 
wise without any reduction of the rent being mace: 
Provided that no Court shall decree any addition a 
rent under this clause unless it is satisfied that ther 
has in fact been in increase in the actual area of the 
tenure or holding since the rent previously paid was 
settled : and 
(b) be entitled to a reduction of rent in respect of any def 
ciency proved by measurement to exist in the area of 
his tenure or holding as compared with the area for 
which rent has been previously paid by him, unless it 
is proved that the deficiency is due to the loss of land 
which was added to the area of the tenure or holding 
by alluvion or otherwise, and that an addition has 
not been made to the rent in respect of the addition t0 
the area. 
(1A) In determining in a suit under clause (a) ofsi 
(1) whether there has been an increase in the actual area 0 he 
tenure or holding, the Court shall inquire as to whether 
present areas of other tenures or holdings in the vici 


ame 
which were settled at or about the same time or on the § uit, 


h rent 


sub-section 


‘. in S! 
standard of measurement as the tenure or holding sane! 
a or 


show increases in area compared with the are 


1. Rajabala v. Srish (1914) 25 LC. 552. 
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aar to that alleged in respect of the tenure or 
ued bene Lif such increases are found to exist, it shall be 
Fd (notwithstanding anything contained in an 
nere has in fact been no increase in the site 
nure oF holding in suit since the rent previously 


ynen in a suit an increase in the actual area of the 
pe ding is sought to be proved under clause (a) of sub- 

, the Court shall inquire as to whether the present 
a: the tenure or holding in suit is within the same defined 

jes as set forth in the kabuliyat or the patta at the 

mn of the tenancy; and if the Court finds that the 
aa area of the tenure or holding in suit is within such 
aie s no increase of rent shall be granted on account of 
inerease of area unless an equivalent reduction of rent on 
acount of reduction of area has been granted in respect of one 
or more of the contiguous tenures or holdings: 

Provided that the provisions of this sub-section shall not 
apply to any suit in respect of any tenure or holding of which 
any portion of the boundaries set forth in the kabuliyat or the 
patta comprises a river or sea or land held khas by the 
landlord or the Crown. 

2) In determining the area for which rent has been 

previously paid, the Court shall, if so required by any party to 

the suit, have regard to — 

a) the origin and conditions of the tenancy, for instance 

whether the rent was a consolidated rent for the 

entire tenure or holding ; 

whether the tenant has been allowed to hold 

additional land in consideration of an addition to his 

total rent or otherwise with the knowledge and 

Consent of the landlord; 

si, of time during which the tenancy has 

the 1 without dispute as to rent or area; and 
ieee of the measure used or in local use at the 

of the origin of the tenancy as compared with 


t eel 
hat used or in local use at the time of the institution 
ofthe suit, 7 


pou 


b) 


9 
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(3) In determining the amount to be added to the re 
Court shall have regard to the rates payable by tenant, © the 
same class for lands of a similar description and With si the 
advantages in the vicinity, and, in the case of a tenure-pe, i 
to the profits to which he is entitled in respect of the is, 
his tenure, and shall not in any case fix any rent which i tof 
the circumstances of the case, is unfair or inequitable, * Unde 

(4) The amount abated from the rent shall bear th 


es 
proportion to the rent previously payable as the dim pe 


inuti 
of the total yearly value of the tenure or holding bears oe 
previous total yearly value thereof or, in default a 


satisfactory proof of the yearly value of the land lost, shall 
bear to the rent previously payable the same proportion as the 
diminution of area bears to the previous area of the tenure or 
holding. 

(5) When in a suit under this section the landlord or tenant 
is unable to indicate any particular land as held in excess, the 
rent to be added on account of the excess area may be 
calculated at the average rate of rent paid on all the land of the 
holding exclusive of such excess area. 


(6) When in a suit under this section the landlord or tenant 
proves that— 

(i) al or about the time when the area was recorded in 
any patta or kabuliyat there existed in respect of the 
estate or permanent tenure or part thereof in which 
the tenure or holding is situated a practice of 
settlement being made after measurement of the land 
assessed with rent, or, l 
the area entered in the counterfoil receipts 
corresponds with the area in the rent-roll on which 
the claim is based and that practice of settlement 0^ 
measurement prevailed at the time when the rent-10 
was prepared, 

it shall be presumed that the area of the tenure or 
was settled by measurement. , aa 

Note.—The proviso to sub-section (1) and sub-sections end 
and (1B) were added by the Bengal Tenancy Second AM 


Gi) 


holding 
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sub-section (1B) was again amended by the 

193 -section (6) was substituted by the Act of 1928. 
ul of this section was to provide principles to 
ect iteration of rent on alteration of area. The 
A a at, ifa tenant was let into occupation of a 
of land for a certain lump rent, or at a 
f rent, and if he afterwards acquired more land 

pn rate o what was originally let out, the tenant was 
abow ditional rent for the excess area, while a 
tled to a reduction of rent in the contrary case. 

not ction (D) enacted that every tenant would be liable to 
gub-see al rent for the excess area. But the landlord began 
adi provision of the law; they claimed additional 
what was represented as an increase in the area of 


was enti 


jange in the ; : 
yiduced misleading evidence in Court to cheat the tenants!, 


To prevent this mischief going further section 52 was 
amded by the Act of 1939. The landlord was only entitled to 
gadditional rent for an additional area when he could prove 
e satisfaction of the Court that “there had in fact been an 
wrease in the actual area of the tenure or holding since the 
tat previously paid was settled”. 

Under sub-section (1A) the landlord could not claim 
ditional rent, if other tenancies in the vicinity, which were 
td about the same time when the tenancy in suit was 
led and on the same standard of measurement, showed a 
menis in area, as a result of the measurement upon 
ty £ land-lord relied. 

k wg at a patta or kabuliyat stating the boundaries of 
“aim ae ‘the inception of the tenancy, the landlord could 
tarea if PAS of rent on account of enhancement of 
as, w, © aea of the holding was within such bound- 

contiguous tenant obtained reduction of 


t nless some 
te d on account of an equivalent reduction of area. 
o 


rd could get additional rent for additional land 


1 
Ny 
8 Legislati 
Sislative Assembly Proceedings, 1939, Vol. LIV. No.5, p373. 


Ss 


th 


& 
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found within the defined boundaries if any Portio 
forth in the kabuliyat or the patta, comprised a riy, a Of it 
land held khas by the landlord or the Crown. The ay 8 
this exception was that there was just a Possibility of N fop 
ant having overstepped his original area and addeq mee ten. 
thereto by making acquisitions from the river or sę Ore lag 
the landlord's or Crown's khas territory. a OF fiom 


Sub-section (2) enumerated the considerations f 
guidance of the Court in determining the area for whe, the 
tenant paid rent. The following illustrations were giv a the 
Draft Bill :- (1) A, a raiyat held his land at one rupee pene 
and was paying an annual rent of Rs.17 for 17 bighas, a igha 
surement showed that he held 23 bighas, and the whole othe 

land was of the same quality. His rent could be increaseg t 
Rs. 23. (2) A, a raiyat had a holding usually described in the 
jama-wasil-baki papers and the raiyat's receipts as compris- 
ing 27 bighas and the rent paid for which was Rs. 33-12, No 
measurement of this holding had at any time been made ani 
there was no allegation that its area had been diminished by 
diluvion; but 15 bighas of land clearly distinguishable was 
shown by measurement to have been added to the holding by 
alluvion. A was liable to pay additional rent for the 15 Dighas. 
(3) A was let into possession of a holding in 1860 under a 
written lease which described the holding as comprising 37 
bighas of land and gave the boundaries. The land was situated 
in a cultivated village and the boundaries were ascertainable 
and definite. In 1880, the land within those boundaries 4 
measured and found to be 45 bighas. A was not liable to m 
additional rent in respect of the 8 additional bighas found i 
be within the boundaries stated in his lease. (4) A was p 
possession of a holding in 1850 under a written lease W i 
described the holding as comprising 50 bighas, more “it 
and gave the boundaries. The land was situated in 2 i 
which in 1850, consisted chiefly of uncleared jungle an 
boundaries were inexact and indefinite. In 1880 A wae which 
to be in possession of 200 bighas of cultivated land t° 
the description by boundaries was applicable. Awas 
pay additional rent. 


isions As To Rent 
prov! en us 


ons (3) and (5) dealt with the rules for i 
the extent of additional rent that the landlord 
if he succeeded in proving increase of 


the disputed holding itself. 


n (4) provided the rule to be followed in 
ntin the amount of reduction or abatement of rent in 
diminution of area. But it was not necessary to enquire 
ase ce yearly value in case of abatement of rent on account 
oe in view of section 86A(1). 
d sub-section (6) laid down rule of evidence for the benefit of 
ith the landlord and tenant. It laid down the conditions on 
pof of which the landlord should be entitled to a 
pesumption that the tenancy was created after measuring the 
ind. “Conversely”, said the Member in charge of the Bill, “in 
he case of a tenant if he asks for abatement of rent on the 
pund that the area is in defect. when the landlord claims 
tat the land was settled at a lump rental, the tenant can take 
antage of this presumption”. In order to get the benefit of 
ke presumption that the area was settled by measurement, 
iher of the two facts must be proved : (a) that at the time 
$a the area was recorded in the patta or kabuliyat, it was 
lees to settle the land after measurement; or (b) that 
etfs in the counterfoil receipts corresponded with 
ain in the rent-roll and that a practice of 
rae Si measurement prevailed at the time when the 
prepared. 
33, — Payment of rent 
Siblshed a ments of rent—Subject to agreement or 
t four Bs a money rent payable by a tenant shall be 
Quarter a instalments falling due on the last day of 
the agriculgural year. 


ah 


\ 
VV, Fela; 
* Fel 
ai (1914) 21 C. L. J. 309. 
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1 


is section was substituted for the old one 

pote -T he amendment of this section w 

ih 8. practical difficulties which di 

MY oye. Ue E snelt rent by money- 
move fom paying 


š i lied only to money p 
te.—This section app: ent; 
a excluded. Rent did not accrue from day tog 
fell due on the last day of each quarter of the Agricultura 
The effect was that a suit for rent for a Quarter ipe, a, 


by the 
as intended to 


Scouraged the 
order and caused the 


pronis “o dislike the system of payment. It was made clear 
x! o 1 ` 

fore the expiration of that quarter was Premature! ty nod ger made at the landlord s village office should be 
be ne fell due only at the end of each quarter, * Afai pat a tPS ad that a postal receipt of a money-order would be 
as % 


purchaser of a tenure or holding was liable for the r ty 
whole of the instalment even though he 
sometimes towards the end of the period in re: 
the instalment was due 2. 

54. Time and place for payment of rent.—(1) Every ting 
shall pay or tender each instalment of rent before Sunset ‘ 
the day on which it falls due : 

Provided that the tenant may pay or tender th 
payable for the year at any time during the year before 
due. 


(2) The payment or tender of rent may be made — 

(i) at the landlord's village office or at such other 
convenient place as may be appointed in that behaf 
by the landlord; or 

(ii) by postal money-order in the manner prescribed by 
rules made by the Provincial Government. 

A tender may also be made by depositing the rent in Court 

in accordance with the Provisions of section 61. 
(3) Where rent is sent by postal money-order in the 


manner prescribed, the Court may presume until the contray 
is proved that a tender has been made. 


feier by the Court as tender of re: 
prest ‘Committee's proposal to ins 


select te of the landlord's refusal to 
ertific® 


nt by the tenant. The 
ist on a Post-office 


accept a rent money- 
c s not adopted; because it was not practicable to obtain 
order Wa 


fcate and, even if it could be obtained it would not 
certilic 

such @ ce unless formally proved. The reason which made 
be Ee ade reluctant to accept rents tendered by postal 
the oe der and thus discouraged the tenants from making 
coh ee method, was removed by Providing in sub-section 
stat the landlord's acceptance of such rent Should not be 
teated as admission or evidence as regards the particulars of 
te tenancy set forth in the money-order or operate as a 
mier of his rights under the clauses relating to the 
tansferability of occupancy holdings 1, 


Sub-section (1) fixed the time for Payment or tender of 
mit. Ifit was not pai 


Purchas, F 
Spect of Whig 


e rent 
it falls 


in mption of tender from a postal receipt of 
ney-order, 
1 money 

(4) When a landlord accepts rent sent by [os way San Appropriation of Payments.—When a tenant makes a 
order, the fact of this acceptance shall not be used in {the Ment on account of i 
as evidence that he has admitted as correct any 0 Wards the arre rent, such payment shall be credited 
particulars set forth in the postal money-order form. a ban by ieee i any, the recovery of which is not 

(5) Any instalment or part of an instalment of T wf” Ka € time being in force, and the balance, if 
duly paid at or before the time when it falls due $ iTar, the “Tears have been Satisfied, and where there is 
deemed to be an arrear, eeue ee ‘mount, shall be credited as the rent of 


1. 


Abbas v. Premsukh (1919) 58 I. C. 878, 
2. 


L Wig 
Satyendra v. Nilkantha 893) 21 Cal. 383. 


clause 36, 
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Receipts and accounts 


56. Tenant making payment to his landlord entity 
receipt.—(1) Every tenant who makes a payment on ie le to, 
rent to his landlord shall be entitled to obtain forth Nt of 
the landlord a written receipt for the amount paid is from 
signed by the landlord. Y hin, 

(2) The landlord shall prepare and retain a counterfy 
the receipt. Tfoil of 

(3) The receipt and counterfoils shall specify such 9 
several particulars shown in schedule II to this Act as G 
specified by the landlord at the time of payment : 

Provided that the Provincial Government may, from ti 
to time, prescribed or sanction a modified form, die 
generally or for any particular local area or class of cases, S 

(4) If a receipt does not contain substantially the 
particulars required by this section, it shall be presumed, 
until the contrary is shown, to be an acquittance in full of al 


Í the 
an bs 


demands for rent up to the date on which the receipt was | 


given. 

57. Tenant entitled to full discharge or statement of 
account of close of year.—({1) Where a landlord admits that al 
rent payable by a tenant to the end of the agricultural year has 
been paid, the tenant shall be entitled to receive from the 
landlord, free of charge, within three months after the end of 
the year, a receipt in full discharge of all rent falling due to the 
end of the year, signed by the landlord. 

(2) Where the landlord does not so admit, the tenant shal 
be entitled, on paying a fee of four annas, to receive, within 


three months after the end of the year, a statement of account. | 


Schedule 1 to ts 
time to time £ 
generally or 


specifying the several particulars shown in 
Act, or in such other form as may from 
prescribed by the Provincial Government either 
for any particular local area or class of cases. 

(3) The landlord shall prepare and retain a 
statement containing similar particulars. 

58. Penalties and fine for withholding ree 
statements of account and failing to keep counterP: 


copy $ i 


d 
ipts 
iP yi 
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ziout reasonable cause refuses or 
aod pat a receipt containing the a 
Ta section 56 for any rent paid by the tenant, the 
“yithin three months from the date of paymi 
pa it to recover from him such penalty, = 
amount of value of that rent, as the Ge 


t. 
5 Fa jandlord without reasonable cause refuse or 
k deliver to a tenant demanding the same either the 
ref? in full discharge or. if the tenant is not entitled to such 
ceiPt t the statement of account for any year required in 
57, the tenant may, within the next ensuing 
year, institute a suit to recover from him such 
vay as the Court thinks fit, not exceeding double the 
segate amount or value of all rent paid by the tenant to the 
pdlord during the year for which the receipt or account 
gould have been delivered. 
3) If a landlord or his agent, without reasonable cause, 
hils to deliver to the tenant a receipt or statement or to 
pepare and retain a counterfoil or copy of a receipt or 
satement, as required by either of the said sections, such 
pie a mes as the case may be, shall be laible to a fine 
mt exceeding fifty rupees, to be im 
etd a posed, after summary 
ee pa haat a summary inquiry under sub- 
ho information received from a Revenue- 
x one year, or upon complaint of the part 
Wieved made within thre are. 
pon the are e months, from the date of failure, 

report of a Civil Court. 


B) Where. į 
Coleg Te, in any case instituted under sub-section (3), the 


tor 
be the S ee any landlord or agent, and is satisfied 
ee nstituten aint of the tenant on which the proceedings 
ee n, by i false or vexatious, the Collector may, in his 
yh landlord order of discharge, direct the tenant to pay 
Pees, as ¢ or agent such compensation, not exceeding 
(6) Mn he Collector thinks fit. 
‘en a @Ppeal shall lie to the Commissioner of the 


ain; 
St any order of the Collector imposing a fine 


Set 
Cin 
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under sub-section (3) or awarding compensation un 

section (5); and the order passed by the Commissioner = Sub, 
appeal shall, subject to any order which may be Fog Such 
revision by the Board of Revenue, be final. Sed on 

(7) Any fine imposed or compensation awarded un 
section may be recovered in the manner provided b 
for the time being in force for the recovery of a public ine law 

(8) For the purpose of an inquiry under this Sect; 
Collector shall have power to summon, and enfo 
attendance of witnesses, and compel the produ 
documents in the same manner as is provided in the 
Court under the Code of Civil Procedure, 1908. 

(9) The existance of a dispute as to the rent or area ofa 
tenancy on account of which rent is paid shall not be deemej 
to be a reasonable cause for refusing, neglecting or otherwise 
failing to deliver— 


der this 


ion the 
TCE the 
ction of 
Case ofa 


(a) a receipt for any amount actually paid on account of 

rent, or 

(b) the statement of account required by section 57, and 

the refusal of the tenant to accept the receipt shall not 
be deemed to be a reasonable cause for failing to 
prepare and retain a counterfoil of such receipt as 
required by section 56. 

Note.—Sub-section (1) of section 56 declared that a tenant 
making a payment of rent was entitled to obtain forthwith 
from the landlord a written receipt for the amount paid by 
him signed by the landlord and sub-section (4) raised a 
rebuttable presumption in favour of the tenant that the 
landlord received payments as full acquittance of his 
demands upto date, if the receipt did not contain all the 
particulars. 

Section 57 provided that where the landlord admitted to 
have received rent up to the end of the agricultural ye" 
tenant was entitled to obtain a receipt in full discharge © 
rent free of charge or where the landlord did not so admit, 
tenant was entitled to receive a statement of account. 

Section 58 prescribed the penalties to which the Jan 


dlord 
equired 
was liable for withholding the receipt of payment as ™ 
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~ statement of account as required by section 
ction for failure to prepare and retaina counterfoil or 
ella t or statement as required by sections 56 and 
‘on (9) stated the circumstances which could not 
gi SU as plead in defence. 
peset"! Ani al Government to prepare forms of receipt and 
g9 i 1) The Provincial Government shall cause to be 
oto ee kept for sale to landlords at all sub-divisional 
wera m of receipts with counterfoils and of statements 
aces f0 uitable for use under sections 56 to 58. 


count S j 

i the forms may be sold in books with the leaves 
P atively numbered or otherwise as the Provincial 

vorernmertt thinks fit. 


60. Effect of receipt by registered proprietor, manager or 
mortgagee. — Where rent is due to the proprietor, manager or 
mortgagee of an estate, the receipt of the person registered 
under the Land Registration Act, 1876, as proprietor, manager 
«mortgagee of that estate, or of his agent authorised in that 
tehalf, shall be a sufficient discharge for the rent; and the 
pron liable for the rent shall not be entitled to plead in 


tefence to a claim by the person so registered that the rent is 
dueto any third person. 


But nothing in this section shall affect any remedy which 
ay Such third person may have against the registered 
mprictor, manager or mortgagee. 


Deposit of rent 


61. ; 
T Application to deposit rent in Court.—{1) In any of the 
cases, namely :— 
a) whi 
e a tenant tenders money on account of rent and 
N andlord refuses to receive it or refuses to grant a 
eceipt for it: 


When 
ag a tenant bound to pay money on account of rent 


rhused n to believe, owing to a tender having been 

that the T a receipt withheld on a previous occasion, 

ing Foca to whom his rent is payable will not be 
Teceive it and to grant him a receipt for it; 
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(c) when the rent is payable to co-sharers jointly 
tenant is unable to obtain the joint receipt or t d the 
sharers for the money and no person © cp. 
empowered to receive the rent on their behalf. Sa en 

(d) when the tenant entertains a bona fide douh 
who is entitled to receive the rent; 

the tenant may present to the Court having juris dictio 

entertain a suit for the rent of his tenure or holds À 
application in writing for permission to deposit in the ca 
sum not Jess than the amount of the money then due. a 


t as to 


(2) The application shall contain a statement of the 
grounds on which it is made; shall state— 

in cases (a) and (b), the name of the person to whose credit 
the deposit is to be entered and the name of his common agent, 
if any, in case (c), the names of the sharers to whom the rentis 
due, or of so many of them as the tenant may be able to 
specify, and in case (d), the names of the person to whom the 
rent was last paid and of the person or persons now claiming 
it; 

shall be signed and verified in the manner provided in 
sub-rules (2) and (3) of rule 15 of Order VI in Schedule 1 to the 
Code of Civil Procedure, 1908, by the tenant, or, where he is 
not personally cognizant of the facts of the case by some 
person so cognizant; and shall in cases (a) and b) hs 
accompanied by the prescribed cost of transmission ik j 
money deposited to the landlord and in cases (c) and (d) bY 
fee of the prescribed amount. 

Note.—Sub-section (1) stated that a tenant could dep 
rent in Court in the following 4 cases :— rant 

(1) when the landlord refused to accept a tender oF tog 
a receipt for the same; 


osit 


rd the 
(2) when from the previous conduct of the landioi not 


tenant had reason to believe that the landlord wow 
accept payment or grant receipt; Ga not 

(3) when the joint receipt of all the co-sharers ivê sent 
obtainable and there was no person authorised to Te°* 
on behalf of all of them ; 
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the tenant had a bona fide doubt as to who was 
eceive rent. 
ction (2) laid down the procedure to deposit rent. 
ub-5€ must be accompanied by an application to the 
me depos! for permission to deposit the amount. The 
coutt f deposit must not be less than what was actually 
moun! 0 plication must state one or more of the 4 grounds 
TH, sub-section (1) and must also mention—{a) the 
speci p the Jandlord or his common agent in case where the 
n a actually refused or it might reasonably be believed 
andlor would refuse to accept rent or to grant receipt; (b) the 
that ae the sharers or so many of them as the tenant could 
or in case where rent was payable to co-sharers jointly; 
bite name of the person to whom rent was paid on the last 
occasion and of the persons claimed it, in case of doubt as to 
vho was entitled to rent. The application must be signed and 
verified by the applicant or by some person cognizant of the 
fasts of the case according to the provisions of the Civil 
procedure Code. The application must also be accompanied by 
the prescribed fee for transmission of the money to the 


landlord. 

62. Receipt granted by Court deposited to be a valid 
tquittance.—(1) If it appears to the Court to which an 
plication is made under section 61 that the applicant is 
titled under that section to deposit the rent, it shall receive 
terent and give a receipt for it under the seal of the Court. 

a ad given under this section shall operate as an 
and ae for the amount of the rent payable by the tenant 

e sited as aforesaid, in the same manner and to the 

-Stent as if that amount of rent had been received— 

. el and (b) of section 61 by the person specified in 
bbe ent OD as the person to whose credit the deposit was 


| Yhom qed in case (c) of that section, by the co-sharers to 


Meson ena ent is due; and in case (d) of that section, by the 
Atitled to the rent. 


+ P; 
*iteg o cedure for payment to the landlord of rent 
“~The Court receiving a deposit— 
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(i) in case (a) or (b) of section 61 shall forthwith, i 
the same by postal money-order to the aq; dees Way, q 
landlord, or of the common agent, if any, of Pa the 
Jord empowered to receive rent; g Tang. 

(ii) in case (c) or (d) of that section shall forthwith 

to be affixed in a conspicuous place at the Coury 

a notification of the receipt thereof contain; Ouse. 

statement of all material particulars, ang Fa a 

amount of the deposit is not paid away under es. 

64 within the period of fifteen days next followin = 

date on which the notification is so affixed, the Ee the 

shall forthwith in case (c) cause a notice of the so) 

of the deposit to be posted free of charge at the 
landlord's village-office, if any, and in some 
conspicuous place in the village in which the tenur 
or holding or any portion thereof is situated, and in 
case (d) cause a like notice to be served free of charge 
on every person who it has reason to believe claims, 
or in entitled to the deposit. 

64, Payment of refund of deposit.—(1) The Court may pay 
the amount of the deposit notified under section 63 to any 
person appearing to it to be entitled to the same, or may, ifit 
thinks fit, retain the amount pending the decision of a Civil 


Court as to the person so entitled. 
(2) If no payment is made under clause (i) of section 63 or 
under sub-section (1) of section 64 before the expiration of 
three years from the date on which a deposit is made, the 
amount deposited may, in the absence of any order of a aN 
Court to the contrary, be repaid to the depositor upo” 
application and on his returning the receipt given by 
Court with which the rent was deposited. inst 
(3) No suit or other proceeding shall be instituted ae í 
the Crown or against any officer of the Crown, in respe? 
anything done by a Court receiving a deposit under a 
but nothing in this section shall prevent any perso? cn" he 
to receive the amount of any such deposit from recovering. 
same from a person to whom it has been paid under 
section. 
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penalty for refusing to receive rent, 
for refusing to receive rent tendered by postal 
ror deposited.—If a landlord or his agent refuses 
sonable cause to receive payment of rent remitted 
y y-order or deposited in Court, the landlord 
al recluded from recovering by suit interest, costs or 
e in respect of the same, and the Court may in addition 
5 the tenant damages not exceeding twenty five per 
Te whole amount claimed by the plaintiff. 
the existence of any dispute as to the amount of 
f land of the tenure or holding shall not be 
reasonable cause under this section : 


nt 
qne plea of 
nt OF area O! 


d emed to bea 
provided that, when a landlord accepts rent, which has 


wen deposited, or remitted by postal money-order, the fact of 
pis acceptance shall not be used in any way as evidence that 
he has admitted as correct any of the particulars set forth in 
ihe application for permission to deposit or in the postal 
money-order form. 
Arrears of rent 

65. Liability to sale for arrears in case of permanent 
taure, holding a fixed rates or occupancy-holding.—Where a 
nant is a permanent tenure-holder, a raiyat holding at fixed 
ales, an occupancy-raiyat, a non-occupancy raiyat or an 
ier-raiyat, he shall not be liable to ejectment for arrears of 
tat, but his tenure or holding shall be liable to sale in 
on decree for the rent thereof, and the rent shall be 

ge thereon. 
tee section was amended by the Act of 1949. It 
from i S for the landlord to recover arrear of 
for a classes of tenants. They were not Hable to be 
eto ewe of rent but their tenures or holdings were 
‘ing for 4 t also created a first charge upon the tenure oF 
tity, S rent and put the landlord in the position of a 
Egee so far as the rent was concerned. ! 


tette 


Lr 


iv, 
Narain (1889) 1. L. R. 17 Cal. 301. 
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“Rent shall be a first charge on the tenure or Listas 
Whenever a tenure or holding was sold otherwise th CAN 
execution of a decree for arrears of rent, it was go}, d sub 
the lien of the landlord on it for any rent due at the Phi 
sale. The landlord was, therefore, in the position of a 
mortgagee as far as the rent was concerned. So, where a 
was sold in execution of a money decree or a mortgage decre 
the purchaser took it subject to the liability for the rent hig 
accrued due in respect thereof at the time of its Purchase. es 
the case was different when the tenure or holding was sold ig 
execution of a decree for its own arrears of rent, for, in this 
case it passed to the purchaser free from all liability fo, 
previous arrears.! But where a tenure or holding was sold in 
execution of a decree for rent saddled with liability for 
previous arrears, the purchaser was liable for such arrears2 


in 


€ of 
rst, 
teny 


It was only the arrears of rent that were charged by section 
65 upon the tenure or holding, and it was only such arrears 
that could be realised in execution by the sale of the tenure or 
holding.3 The right to bring the tenure or holding to sale 
under section 65 existed only so long as the relationship of 
landlord and tenant subsisted.4 The sale of a tenure or 
holding was possible so long as the rent was the first charge 
thereon. But the rent remained a first charge only so long # 
the relation of landlord and tenant subsisted. So if the 
landlord ceased to be a landlord at any time before the ae 
might execute his decree as a money decree under the oe 
Procedure Code, 1908 but not as a rent decree under section 6 a 
of the Act.5 This conclusion was arrived at by gradual stag 


1. Mathura v. Nabin (1916) 20 C. W. N. 749. 

2. Haradhan v. Kartik (1902) 6 C. W. N. 877. c 

3. Jitendranath v. Manomohan (1930) |. L. R. 58 Cal. 301 at 309 P. P. g: 

4. Forbes v. Maharaj Bahadur (1914) |. L. R. 41 Cal. 926 at a ‘B. : 
Krishnapada v. Manada Sundari (1932) 36 C. W. N. 518 5- 
Saralabala v. Subodh (1952) 4 D. L. R. 118. 

5. Forbes v. Maharaj Bahadur, supra. i Raiya: 

6. For the history of judicial decisions, see author's The Benga 


Ch. 7, Sec. 1 (10). 
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pen petween rent-decree and money-decree, —Ą 
piles ayment of any debt to the plaintiff is called a 
esse nee in the Civil Procedure Code, 1508. A sale of the 
rot" mt-detor’s property in execution: of such a decree 
pogre urchaser only to the right, title and interest of 
Pites mment-debtor in the property sold. 1 That is to say, the 

dge rieo caveat emptor applies. The purchaser takes 

with all the risks and defects in the judgement- 


ihe tle. That remedy being inadequate for the decree- 
ee landlord, the Bengal Tenancy Act, 1885 created a 
hol 


tory charge for arrears of rent in section 65 in the case of 
= is specified therein. According to that section a sale of a 
iiig in execution of a rent-decree passed the holding itself 
to the purchaser and not merely the right, title and interest of 
the judgement-debtor tenant. If a landlord wanted the benefit 
of these special provisions he had to follow strictly the 
novisions laid down in the Act.2 
To create the right to the benefits of a rent-decree it was 
necessary to comply with the following conditions; if any of 
them were not observed, the decree would only operate as a 
money-decree and only the interest of the tenant would pass 
ita Court auction. Firstly, the decree had to be one for the 
covery of rent within the meaning of section 3(13) of the Act. 
Wee plaintiff must hold the position of the Jand-lord 
ithe leote frani the date of the institution of the suit up 
‘rent for a sa = If a landlord obtained a decree for arrears 
fins ines before he parted with his interest, the 
teree obtained 4 € executed as a money-decree.* Similarly a 
te his iani y a landlord against persons who had ceased 
tssary that iha could not be called a rent-decree.5 It was 
Ue decree ahd e defendant should be a tenant at the date of 
not merely at the date of the institution of the 


a 
2 p Esh v, 

-Raj . Gour (1 

1 8 Banabenn (1906) 10 C. W, N. 1042. 


4 poing ri v. Ketterpal (1911) 16 c. W. N. 259 at 262. 
i 2 Pte v. Manada Sundari (1932) 36 C. W. N. 518 S. B. 
dra y, 
‘Manmohan (1930) 34 C. W. N. 821 at 838. 
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suit. A decree obtained by ignoring the transfere 
occupancy holding was not a rent-decree,2 Thiraly. (ot a 
necessary that the decree was passed in a suit instituted Nas 
i i b 

proper party i.e., either by the sole land-lord or the Y the 
body of co-sharer landlords or by one or more ¢9.g Ent 
according to the procedure laid down in section 1484 
Act. Fourthly, the decree must have been obtaineq a the 
proper parties; it should have been brought either (a) bao 
the sole tenant or (b) against the entire body of co-tenant a 
one or more co-tenants, who had been permitted by othe; i 
tenants to represent them in their transactions with i 
landlord.3 e 

Before the Amending Act of 1928, a decree obtained for 
arrears of rent in respect of more than one tenancy was nota 
decree for rent.‘ it could be executed not as a rent-decree, but 
only as a money-decree under the Civil Procedure Code 
Under section 144(2) inserted by the Amending Act of 1928,a 
landlord could institute one suit in respect of several 
tenancies under certain conditions but separate decrees had to 
be passed in respect of each tenancy and the decree had to be 
separately executed.6 

66. Ejectment for arrears in other cases.—(J) Any suit or 
proceeding for the ejectment of a non-occupancy-raiyat or an 
under-raiyat from his holding on the ground that he has 
failed to pay an arrear of rent which is pending before any 
Court on the eleventh day of July, 1949, shall be deemed tobe 
dismissed or dropped : 3 

n SSN ade in 

Provided that, on the application of the landlord m 7 
this behalf, within eight months from the said date, any = d 
pending suit or proceeding may be proceeded with as if§ 


e 
hares, 


2 at 706. 


Official Trustee v. Purna (1930) 34 C. W. N. 70: 
yN. 683: 


Maharaj Bahadur v. Nari Mollani (1936) 40 C. W. 
Sec. 146A. 

Bipradas v. Rajaram (1909) 13 C. W. N. 650. 
Rash Mohini v. Debendra (1911) 16 C. W- 
Satis (1909) 14 C. W. N. 335; Hridoynath v. 
L. R. 34 Cal. 298. 

6. Sarat v. Dharmadas (1937) 42 C. W. N. 375 at 377. 
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ceeding were instituted or started for the reco 
t a rent due in respect of such holding, 
gt eat 


an 


very of 


vide 
j behalf, within eight months from the said date, to the 


court which passed the decree or order or in which any 
ceeding in execution of such decree or order is pending, as 
he case may be, the Court may direct the execution of such 
qeree or order as if it were a decree or order for an arrear of 
entand in giving such derection the Court may, if necessary, 
klemine the amount of the arrear rent and of the interest, if 
uy, due under such decree or order. 
© (a) If any non-occupancy-raiyat or under-raiyat has 
been ejected from his holding between the 5th day of 
March, 1949, and the eleventh day of July, 1949, in 
execution of a decree or an order for ejectment passed 
a ground of non-payment of an arrear of rent, 
Fom Hee or under-raiyat may, within eight months 
ct eleventh day of July, 1949, apply to the Court 
holdi passed the decree for restoration of such 
olding to him, 
ee of an application clause (a), if the Court, 
as it jane such evidence and making such inquiries 
Pportu inks fit, and after giving the landlord an 
applicant v of being heard, is satisfied that the 
Dplicant de so ejected between such dates and if the 
řeasonab] deposits with the Court, within such 
the arre e time as the Court may fix, the amount of 
determined or rent and of the interest (if any) 
the suit — the Court as lawfully due and the asta 
€ the n payment to the landlord the Court shal 
rder applied for and if the Court is not so 


h 
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satisfied or if the applicant does not de i 
arrear, interest (if any) and costs within Such Such 
the Court shall by an order in writing reje © 
application. the 
(c) An appeal shall lie to the ordinary Civil Appel 
Court from an order of a Court under clause (0), late 
An order passed by the Court under clause bi 
restoring any holding shall take effect from such u 
not being later than the first day of the agriculturą 
year next following the date of the order as it may fix 
If the person in possession of such holding does not 
give up its possession to the applicant with effect from 
such date, the Court shall on the application of such 
applicant eject such person and place such applicant 
in possession of such holding. 
Nothing in this sub-section shall apply where such 
non-occupancy-raiyat was admitted to the occupation 
of such holding under a registered lease or such under- 
raiyat held such holding under a written lease and the 
term of such lease has expired. 
(i) An application under clause (a) shall state Ae = 
and the specifications of the holding to E es 
application relates, the name and address of atts 
Jord, the terms under which the holding pete ni 
the applicant and the grounds on “d wy 
application is made and shall be Oe at 
certified copy of the decree or order for ejec winds 
An appeal under clause (c) shall state the P iea bya 
which the appeal is made and be accompa 
certified copy of the order appealed against. pall bear 
67. Interest on arrears.—An arrear of rent ata pet 
simple interest at the rate of six and a quarter per agricul tural 
annum from the expiration of that quarter of the o ent 
year in which the instalment falls due to the date Sier- 
or of the institution of the suit, whichever date iS ano ji 
68. Power to award damages on rent withheld ae ADÉ 
sonable cause or to defendant improperly sued pr i 
in any suit brought for the recovery of arrears 


(d) 


9 


Gi) 


ES ee 
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t reasonable 
€ amount of 
ntiff, in addi- 
uch damages, 
the amount of 


e Court that the defendant has withou 
cause, neglected or refused to pay th 

him, the Court may award to the plai 

amount decreed for rent and costs, s 

jon 9 ing twelve and a half per centum on 

jot excee’ ed, as it thinks fit. 

ent decre i that interest shall not be decreed when dam: 

uae under this section : 

ae awar ded also that where damages are awarded — 

agi amount of such damages shall not be less than the 

i interest accruing up to the date of the institution of 

the suit, and 

i) interest on the arrear may be awarded from the date 

of the institution of the suit up to the date of payment 
at such rate as the Court directs. 

(2) If, in any suit brought for the recovery of arrears of 
reat, it appears to the Court that the plaintiff has instituted 
the suit without reasonable or probable cause, the Court may 
ward to the defendant, by way of damages, such sum, not 
sveeding twelve and a half per centum on the whole amount 
‘kimed by the plaintiff, as it thinks fit. 

69-71. Repealed by the Act of 1928. 


to 
po pable 


ages 


liability for rent on change of landlord or after transfer 
of tenure or holding. 

i = Tenant not liable to transferee of landlord's interest 
tin Paid to former landlord without notice of the 
k en A tenant shall not, when his landlord's aon 

me ee be liable to the transferee for rent ae 
“Hoge a after the transfer and was paid to the landlor 
Me e test was so transferred, unless the transferee na 

Bw Payment given notice of the transfer to the tenant. 
nilon “re there is more than one tenant paying rent to the 
k ie ose interest is transferred a general notice 
Sey S. Tee to the tenants published in the prescribe 
tton, all be a sufficient notice for the purposes of this 
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Note.—This section was intended for the Prote 
tenants. It dealt with the liability of the tenant fo: 
his landlord transferred his interest. 


Sub-section (1) provider that if the landlorg tra 
his interest to another person and yet received the re 
became due after the transfer, the tenant would no 
for such rent unless the transferee gave, before the 
notice of the transfer to the tenant. But if the tenant Ent, 
receiving notice of the transfer, choose to pay his fent i er 
former landlord, he could do so at his own risk and e 
plead such payment in answer to a suit for rent by the n 
Jandlord.! The conditions which exonerated the tenant pa 
liability to the transferee under this section were that i 
tenant paid to the former landlord and without notice of the 
transfer. The tenant was not required to prove that he made 
the payment in good faith. 

The object of sub-section (2) was to relieve the transferee 
landlord from the necessity of giving notice to each tenant 
individually. When there were number of tenants and it was 
difficult for him to give them notice individually, he could 
adopt the procedure prescribed by law. A general notice was 
held to be a sufficient notice.3. 

73. Liability for rent before transfer of occupancy: 
holding.—When an occupancy-raiyat transfers his holding in 
whole or in part the transferor and transferee shall be Jointly 
and severally liable to the landlord for arrears of rent due 
before the transfer : 4 

Provided that the transferor shall not be liable ee 
landlord for such arrears of rent if the transferee has om 
to pay such arrears to the landlord and the fact has 
mentioned in the instrument of transfer. 

Note.—While section 72 dealt with the tenant's li 
rent in the case of transfer of the landlord's interest. 


ction 
th 
T rent ate 


MSferre4 
nt Whig 

h 
t be labke 


d not 


ability for 
section 


Azim v. Ramlal (1897) I. L. R. 25 Cal. 324 at 330. 
Jahru v. Sridam (1917) C. L. J. 204 at 205. . Mid 
Nabin v. Surendra (1902) 7 C. W. N. 454 at a56 i 

Zemindary v. Syama (1918) 23 C. W. N. 355 at 357. 
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h the case of transfer of the i 

13 geal en For rent accruing before [Pesta an 
„holders, the landlord had his remedy both i an 

i sferor and transferee jointly and severally: but "a 
sferor would not be liable for the arrears before the 
pe er if the transferee agreed to pay the same and Bona 


ans tioned in the instrument of transfer. 
was 


Illegal cesses, etc. 

74, Abwab, etc. illegal.—(1) All impositions upon tenants 
ander the denomination of abwab, mathat or other like 
appellations, in addition to the actual rent, shall be illegal, 
and all stipulations and reservations for the payment of such 
shall be void. 

(2) All impositions upon tenants of road cess or public 
works cess, or of both, — 

fa) in excess of the net amount fixed by clause (2) of 

section 41 of the Cess act, 1880, or 

b) on any scale in excess of that required by clause (3) of 

that section, 

levied in addition to the actual rent, shall be illegal, and 
al stipulations and reservations for payment of any such 
acess contained in any contract made between a landlord 
z a tenant on or after the 13th day of October, 1880, shall be 
Saa on nothing in this sub-section shall affect the 
mencement of ores contract registered before the com- 

Bic € Bengal Tenancy (Amendment) Act,1919 : 

Tonia or that, subject to the provisions of section 72 
thing aia a 1872, no suit shall lie for the recovery of 
tnancy Ane efore the commencement of the Bengal 

Positions a nN Act, 1919, on account of the 

9 Nothi med to in sub-section (2). 
tms A "ng in this section shall be deemed to affect the 
“holder L manent mukarrari lease granted by a proprietor 
a Permanent tenure in a permanently settled area 
red before the commencement of the Bengal 
ndment) Act, 1928. 
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Note.—This section declared that all impositi 
tenants over and above the actual rent payable by thee 
illegal and all stipulations for the payment d t Wete 
impositions were void. The penalty for any such exacti Such 
provided in section 75. LON Was 


UPon 


History of abwab.!—'Abwab’ is the plural of bab 
‘an item and means items or miscellaneous items i 
tion. When the Moghul authorities desired to levy an > 
tional sum, the usual way of accomplishing this objet 
not by increasing the tumar or original amount of rele 
payable by the zemindar or farmer, but by imposing a tax a 
some particular purpose which was levied in a fixed Breen 
tion to the original jama or revenue. The purposes or pretext 
for which these miscellaneous taxes or abwabs were imposed 
were numerous. The zemindars in their turn levied from the 
raiyats all the abwabs that they themselves had to pay, gener. 
ally contriving to make a profit out of the transaction : and 
they further imposed additional abwabs of their own devising 
and for their own benefit.2 


a heag 
e, 


The first legislative measure, intended to protect the 
raiyats from these miscellaneous impositions, was made in 
Regulation VIII of 1793. The zemindars and other proprietors, 
being themselves exempted by the Permanent Settlement 
from the payment of any new abwabs or cesses to Govern- 
ment, were directed by this Regulation to revise in concert 
with the raiyats the former cesses levied upon the latter, and 
to consolidate the whole rent with the asal (the original m 
into one specific sum, after which they were strictly forbid- 
den to impose any new abwabs upon the raiyats under any 
pretence whatever, on pain of the penalty laid down- at 

The effect of this provision was that an abwab payable 
the time of the Permanent Settlement could not be ant 
unless consolidated with the rent under section 54 g it 
Regulation. But if consolidated with the customary T°?" 


3. 
4. For detailed study, see author's The Bengal Raiyats, Ch. 5: sa field. 
2. C. D. Field, Introduction to the Bengal Code, p.76 f. 1. * 7 
Landholding, p. 445 f. n. 6. 
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be payable as the rent of 

ceforth of the land. 
d herir was followed by Regulation V of 1812, which 
eal a stipulations for the payment of arbitrary and 
ent cesses to be null and void. The Rent Acts of 1859 


pte ia contained similar provisions and also provided for 

d! yment of damages for contravention of those 
a 

he 

visions 


at Bengal Tenancy Act, 1885 repealed all those 

jsions; it declared the abwabs, mathats, etc., illegal and 
em ulation for its payment void. It further provided in 
alion 75 that in case of exaction by a landlord of any sum in 
zess of the rent or interest lawfully payable, the tenant 
Er sue him for recovery of the same together with a penalty 
mt exceeding Rs.200. Under section 74A the imposition was 
nt only illegal, but the landlord or his agent was liable to 
me for such realization. 

What was or was not an abwab.!—The question whether 
ay particular item was or was not an abwab was a question 
dct to be decided in each particular case.? If the particular 
um specified in the lease or agreed to be paid was the lawful 
onsideration for the use and occupation of the land, that is to 
sy, fit was a part of the rent, although not described as such, 
Se landlord would be entitled to recover the same, and the 
‘hole question in any case was whether the items claimed 
E really part of the rent, which was the consideration for 
aot out of the lands.3 This again depended upon the 

ee of the contract before the Court. If upon a fair 
Mid be dann of the terms of the contract the sum claimed 
Wpay i Semed part of the actual rent, the tenant was bound 

ifon the other hand, the sum claimed could only be ` 


1, 
* For detaj — 
è Puma Čt study, see author's The Bengal Raiyats, CN.5, Sec.3. 
Mogi (a Y; Baijnath (1888) I. L. R. 15 Cal. 828; Radha v. Goiak 
ten ag 31 Cal. 834 at 836 : Rani Chattra Kumari v. W. W. Broucke 
t} C205, - W. N. 260 at 263 P. C : Abdul Gani v. Angri A. |. R. 


yy V-Easte 83 
ga] tn Mortgage Agency (1913) 18 C. L. J. 83. 
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regarded as an imposition in addition to the actual e 
stipulation for its payment was void. l 

74A. Fine for realisation of abwab, ete.—(1) Ifa tay 
his agent realises from a tenant any imposition de dy 
under sub-section (1) of Section 74 to be illegal, such ante 
or agent, as the case may be, shall be liable to the same on 
be imposéd in the same manner, as in sub-section ae 
section 58, and the provisions of sub-sections (4), (7) and K of 
the said section relating to inquiry, fine and procedure i 
mutatis mutandis and so far as may be, apply to Proceeding 
under this section. gs 

(2) An appeal shall lie to the District Judge Against an 
order imposing a fine under this section, and the order Passed 
by the District Judge on such appeal shall be final. 

(3) The imposition of a fine on a landlord or landlords 
agent under this section shall not operate as a bar to the 
institution of a suit under section 75. 

Note.—This section, inserted by the Amending Act of 1938. 
made the realisation of abwab an offence and punishable with 
fine, independently of the civil remedy. The civil remedy in 
respect of an illegal exaction by the landlord was provided in 
section 75, which contemplated a suit by the tenant against 
the landlord for recovery of the amount realised with an 
additional sum by way of penalty. Sub-section ( 1) speaks d 
“landlord or agent.” but both of them would be fined if Ei 
were found to be guilty of realising an illegal imposition- s 
if the landlord could prove that the agent realised the ae 
on his own responsibility, without any authority from 
landlord, he could be exempted from liability.2 

75. Penalty for exaction by landlord from tenant 0! 
excess of the rent payable.—Every tenant from whom, 
under any special enactment for the time being in force: 


thy 


f sumit 
except 


1l. Radha v. Golak (1904) 1. L. R. 31 Cal. 834 at 837: 
Tota (1912) 16 C. L. J. 296; Upendra v. Meheraj us c be 
W. N. 108; Bejoy v. Krishna (1917) 21 C. W. N. 959? ™ 
v. Hira Bewa A. I. R. 1937 Cal. 51. 

2. Manasha v. Jalkadar (1942) 46 C. W. N. 887. 
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money or any portion of the produce of his land is 
am of by his Jandlord in excess of the rent or road cess or 
cess Or interest lawfully payable may, subject to 
roviso to sub-section (2) of section 74 within six 
om the date of the exaction, institute a suit to 
om the landlord in addition to the amount or value 
so exacted, such sum by way of penalty as the Court 
+ not exceeding two hundred rupees; or, when double 
i value of what is so exacted exceeds two hundred 
eeding double that amount or value. 


P iic works 


r fri 


thinks fi 


the amount oF 
rupees, not exe 


suspension of provisions relating to enhancement of rent. 


75A. Suspension of provisions relating to enhancement of 
rent. (J) All the provisions of this Act relating to 
enhancement of rent are hereby suspended for a period of ten 
years with effect from the twenty-seventh day of August, 1937 
and all such provisions relating to enhancement of rent of a 
niyat or an under-raiyat are hereby suspended for a further 
priod of five years with effect from the twenty-seventh day of 
August, 1947. 

(2) (a) All decrees and orders enhancing rent passed under 
ay of the provisions of this Act on or after the twenty- 
sventh day of August, 1937 and before the date of the 
apie of the Bengal Tenancy (Amendment) Act, 
epg declared to be inoperative from the date of 
ie en order until the expiry of the ten years referred 
Int of a raj x a and all decrees and orders enhancing the 
tared to = t or an “under-raiyat so passed are hereby 
tom the i Ne for a further period of five years 

0 An eventh day of August, 1947. 
‘ontai 


Y Provision providing for enhancement of rent 
ant ny contract entered into between a landlord 
is La the period of ten years referred to in sub- 
z ereby declared to be inoperative during the said 
at» Provision providing for enhancement of rent 
ti or an 1 
t any 


ned in 
a 
a ten; 


Ko under-raiyat contained in any such contract 
ntract entered into between a landlord and a 
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raiyat or an under-raiyat during the period of five je 
effect from the twenty-seventh day of August, 1947 ay With 
declared to be inoperative during the said period of five rey, 

(3) Notwithstanding anything contained in this ee 
other law, the period during which a decree, order or a any 
is rendered inoperative under this section shall not be i Tact 
into account in computing any period under the wa 
limitation nor in construing the terms of a contract, W of 

Note.—This section was inserted by the Amending Act 
1938. By sub-section (1) all the provisions of the Ben of 
Tenancy Act, relating to enhancement of rent either by suit a 
contract were suspended for a period of ten years from the 
27th August, 1937. This period was again extended by the 
Amending Act of 1947 for a further period of 5 years from the 
27th August, 1947. Consequently there was no enhancement 
of rent either by suit or by contract during the period ftom 
27th August, 1937 till the 26th August, 1952. 

Clause (a) of sub-section (2) provided that all decrees and 
orders for enhancement of rent passed on or after the 27th 
August, 1937 would remain inoperative during the said period 
of 15 years. Clause (b) provided that all contracts for 
enhancement of rent entered into during the said period of 15 
years would likewise remain inoperative during the said 
period. The section did not, however, prohibit the making d 
any contract for enhancement of rent during the period i 
question. It simply said that such contracts entered Pi 
during the period of 15 years from the 27th August, 1937 a 
not be enforced till after the termination of the period. Bu sis 
decrees and orders for enhancement passed and the gont 1 
for enhancement entered into before the 27th August 
were not affected by the provisions of section 75A. odd 
Sub-section (3) provided that in computing any a said 
limitation and in construing the terms of a contract, 
period of 15 years should not be taken into account. 


CHAPTER —Ix 

aneous provisions as to landlords and tenants. 
Chapter VIII dealt with a variety of provisions i 
a rent, Chapter IX contained miscellaneous oiher 
respe a relating to the rights and liabilities of landlord 
nt Sections 76-83 related to improvements made a 
A ding and were applicable to the landlord and tenant. 
section 84 authorised the landlord to acquire the holding for 
ligious. educational and charitable purposes. Sections 85A 
and 86 dealt with surrender of the tenure or holding. Section 
85A referred to the rights of the tenant in cases of diluvion 
and reformation in situ. Section 87 related to abandonment 
of the holding by a raiyat or an under-raiyat. Section 88 
authorised sub-division of a tenancy or distribution of its 
rent under certain conditions. Section 89 was a general 
provision relating to ejectment; it provided that there was no 
gectment except in execution of a decree of the Court. Sections 
90-92 dealt with the rights of the landlord to measure the 
lands of the tenancy. Sections 93-100 provided for the 


appointment of common managers or common agents for co- 
sharer landlords.] 


yiscell 
ile 


Improvement 

eA the tn of “Improvement”—(1) For the purposes of 
Rts, shan erm “improvement,” used with reference to a 
i h any work which adds to the value of the 
e ose f is suitable to the holding and consistent with 
¢ holding or which it was let, and which, if not executed on 
alter Pcie, either executed directly for its benefit, or is 

©) Until n, made directly beneficial to it. 
Mesumeq ; the contrary is shown, the following shall be 
tt, t be improvements within the meaning of this 
la 
À oe Construction of wells, tanks, water-channels and 
Wat T works for the storage, supply or distribution of 
&r for the purposes of agriculture. or for drinking 


or + 
a for the use of men and cattle employed in 
Sticulture ; 
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Explanation.—Such construction on agricult 
shall not be deemed to impair the value of the 1 
render it unfit for the purposes of the tenancy; 

(b) the preparation of land for irrigation; 

{c) the drainage, reclamation from rivers be 
waters, or protection from floods, or from cro: 
other damage by water, of land used for agricul 
purposes, or waste-land which is culturable; ‘ral 


Ural a 


and en 


to 


Other 
Sion o 


(d) the reclamation, clearance, enclosure or 
improvement of land for agricultural Permanent 

> purposes; 

(e) the renewal or reconstruction of any of the foregoin 
oa or alterations therein or additions thereto; 
an 

() the erection of a dwelling house \ hether of Masonty 
bricks, stone or any other material whatsoever, for 
the tenant and his family, together with all necessary 
out-offices. 

(3) But no work executed by the tenant of a holding shall 
be deemed to be an improvement for the purposes of this Actif 
it substantially diminishes the value of his landlords 
property. 

Note. Sub-section (1) of section 76 defined “improvement 
to mean any work which added to the value of the holding 
which was suitable to the holding and consistent with the 
purpose for which it was let. 

Sub-section (2) set forth a number of works which were to 
be presumed to be improvements within the meaning of r 
section until the contrary was shown, subject, however, to thi 
exception that no work executed by the tenant of a pens 
should be deemed to be an improvement for the purpos? of as 
Act if it substantially diminished the value of his Jandlot 
property. 

77. Right to make improvements in case nor 
fixed rates and occupancy holding.—(1) Neither the ten other 
his landlord shall, as such, be entitled to prevent t ° saint: 
from making an improvement in respect of the ne 
except on the ground that he is willing to make 


it himsel, 
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the tenant and his landlord wish to 

Ql if be erent the tenant shall have the ssn 
ae sinless jt affects another holding, or other holdings 
nake it, same Jandlord. 
nde fee realised from a tenant for permission to make 

or ovement in respect of his holding shall be deemed to 
a P ab and the provisions of sub-section (1) of section 74 
panë ly thereto. 
els section was amended by the Act of 1928. In 

ection (1) the words “where a raiyat holds at a fixed rates 
a an occupancy right in his holding” were omitted. The 
tenant’ was substituted for the word ‘raiyat’ wherever it 
secured in the section and sub-section (3) was added. 

Asa result of the amendment, all classes of tenants were 
entitled to make improvements. A separate provision for a 
pon-occupancy raiyat was not necessary. Hence section 79 
yas repealed by the same Act. But inadvertently, the marginal 
ote of section 77 had escaped amendment. 

Under sub-section (1) both the landlord and the tenant had 
ùe right to make improvements on land. Neither of them 
wuld prevent the other from making an improvement of the 
holding except on the ground that either of them was willing 
make it himself. 

i ea (2) provided that when both the tenant and the 
Gitte ms ed to make the same improvement the tenant 
ting a claim to make it, unless it affected another 

—_ er holdings under the same landlord. 

T: a (3) penalised the landlord for realising any fee 
spect of ek for permission to make any improvement in 
beet an in olding; for the tenants had the statutory right 
tated to p provement under sub-section (1). Such fee was 
‘that a Bes an abwab within the meaning of section 74 (D), 
*Sctibe nee lord realising such fee was liable to the penalties 
(ase aa sections 74A and 75. Such fee could not be 

al Ven from the grantee of a permanent mukarrari 


179, Proviso, 


of 
vord 
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78. Collector to decide question as to right ¢ 
improvement, etc.—If a question arises between the o Mak 
under-raiyat and his landlord— Talyat Me 

(a) as to the right to make an improvement, oy 
(b) as to whether a particular work is an improy, 
the Collector may, on the application of eitha, wh 
decide the question and his decision shall be fina, 
Note.—This section gave to the landlord and the ica i 
right to get a decision from the Collector, on an applicatign ® 
to whether the landlord or the tenant had the right to aks as 
improvement or whether a particular work was 2 
improvement. The decision of the Collector was final, ing 
subsequent proceeding or suit before the Civil Court, the Court 
must accept the Collector's decision as binding, so far as these 
` two questions were concerned. 


79. Repealed by the Act of 1928. 

80. Registration of landlord's improvements.—(i) A 
landlord may, by application to such Revenue-officer as the 
Provincial Government may appoint, register any improve- 
ment which he has lawfully made or which has been lawfully 
made wholly or partly at his expense or which he has assisted 
a tenant in making. 

(2) The application shall be in such form, shall 
such information, and shall be verified in such manner. by 
local inquiry or otherwise, as the Provincial Government 
from time to time prescribes. 

(3) The officer receiving the application may 1 
has not been made within twelve months— 

(a) in the case of improvements made befor 
mencement of this Act—from the comment 
this Act; 

(b) in the case of improvements made after the 
mencement of this Act—from the date ° 
completion of the work. Al 


à nt: 
81. Application to record evidence as to improvem®” dent 


evi! 


contain 


eject it ifi! 


e the com 
ement 0 


com 
f the 


_ ; that 
If any landlord or tenant of a holding a thereof be 


relating to any improvement made in res 
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he may apply to a Revenue-officer, who shall 
“ata time and place of which notice shall be given 
oP ties, record the evidence, unless he considers that 
ip the Ba reasonable grounds for making the application 
rere a ‘ade to appear that the subject matter thereof is under 
eta a Civil Court. 

u ien any matter has been recorded under this section, 
o sd thereof shall be admissible in evidence in every 
proceeding between the landlord and tenant or 
rsons claiming under them. 

e—Section 80 provided the procedure for registration 
mprovement by the landlord. The right was not 
ayailable to the tenant. It was useful to the landlord for the 
purpose of obtaining an enhancement of the rent of an 
ecupancy-raiyat under section 33(1) (a). 

Section 81 gave a remedy which was available both to the 
bndlord and the tenant. Either of them could, by application 
toa Revenue-officer, get evidence of an improvement recorded 
and use such record in any subsequent proceeding between the 
paties or persons claiming through them. 

82. Compensation for raiyat's improvements.—(1) Every 
a oo who is ejected from his holding shall 
cae by compensation for improvements which have 
eo hio oo thereof in accordance with this Act by 
iksn pre ecessor-In-interest, and for which compen- 

already been paid. 
ee eer a Court makes a decree or order for the 
tout ieee raiyat or under-raiyat, it shall determine the 
Dat or Ween (if any) due under this section to the 
tE oF ord -raiyat for improvements, and shall make the 
that ount z of ejectment conditional on the payment of 

ANo k o the raiyat or under-raiyat. 

Nent s all mpensation under this section for an improve- 
ha à RN claimable where the raiyat or under-raiyat has 

E bindi Provement in pursuance of a contract or under a 
‘ty ge RA him, in consideration of some substantial 
t ompen, obtained by him, to make the improvement 

sation, and he has obtained that advantage. 


garde? 


Noti 
upon i 
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(4) Improvements made by a raiyat or Under 
between the second day of March, 1883, and the co “Taiya 
ment of this Act, shall be deemed to have been e Engg, 
accordance with this Act. ade in 


(5) The Provincial Government may, from time 


to time 


notification in the Official Gazette, make rules Tequirin, of aken laid down an exception that the tenant might 
Court to associate with itself, for the purpose of estimat, the ee tion (3) et compensation if he made the im tee 
compensation to be awarded under this section for we? the right o oP a conteaet by wiih ike pe 
improvement, such number of assessors as the Proving; ent in yi an cn eee the stabitory eci en a 
Government thinks fit, and determining the qualifications > spstantial advan g ‘eck ia Ip ao 
those assessors, and the mode of selecting them. i section 83 laid down the facts and circumstances which 


jd guide the Court in estimating the compensation to be 
woul 


83. Principle on which compensation is to be estima; z 
ted — awarded under section 82. 


(1) In estimating the compensation to be awarded under 
section 82 for an improvement, regard shall be had— 
(a) to the amount by which the value, or the Produce, of 
the holding, or the value of that produce, is increased 
by the improvement; j 
(b) to the condition of the improvement, and the 
probable duration of its effects; 


(c) to the labour and capital required for the making of 
such an improvement; 


Acquisition of land for building and other purposes. 

84. Acquisition of land for building and other purposes,— 
acivil Court may, on the application of the landlord ofa 
tolding, and on being satisfied that he is desirous of 
quiring the holding or part thereof for some reasonable and 
suficient purpose having relation to the good of the holding 
ofthe estate in which it is comprised, including the use of 
the ground as building ground, or for any religious, 
"aie or charitable purpose, and on being satisfied on 
E a ae Sg the Collector that the purpose is reasonable 

a ae the acquisition thereof by the 
ture the tenaa : conditions as the Court may think fit, and 
fhe holdin : 0 sell his interest in the whole or such part 

-ung to the landlord upon such terms as may be 


ff Proved h 
tant 7 the Court, including full compensation to the 


(d) to any reduction or remission of rent or any other 
advantage given by the landlord to the raiyat or 
under-raiyat in consideration of the improvement: 
and > 
(e) in the case of a reclamation or of the conversion a 

unirrigated into irrgiated land, to the length of a 
during which the raiyat or under-raiyat has had 
benefit of the improvement at an unenhanced m n 
(2) When the amount of the compensation has ae 
assessed, the Court may, if the lanlord and raiyat or Ei in 
raiyat agree, direct that, instead of being paid sor 

money, it shall be made wholly or partly in some other “ i 
Note.—Section 82 declared the right of a raiyat or 

under-raiyat, who was ejected under sections 25, 44. ao his 

to get compensation for improvements made by uy any 
predecessor-in-interest. Whenever the Court pas 


S.R 
“Pealed by the Act of 1928. 


OSA, Sirr Surrender and abandonment. 
apy to e. by tenure-holders.—(1) A tenure-holder 
a appli oun for permission to surrender a tenure. 
tbe ie under sub-section (1) shall be in the 
' Shall give Particulars, inter alia, of under- 
Nd raiyats, if any, holding directly under the 
mabe Surrendered, and of any incumbrances 


Olderg 
Sought t 
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upon the said tenure, and shall be accompanied b 

fee prescribed for service of notices upon the landlory 03s 

common agent, if any, under-tenure-holders anq os OF hig 

any, referred to above and incumbrancers, if any, Yats, ir 
(3) If the Court, after hearing the parties, grants 

sion for the surrender of the tenure, it shall ining i; 


equitable conditions as it may think proper. SE such 
(4) An appeal shall lie to the ordinary Civil A 
Court from any order of a Court under this section, PPellate 


Note.—This section was inserted by the Act of 1938, B 
the amendment a tenure-holder had no right to surrend 
tenure; only a raiyat had that right. 

This section laid down the law on the point. The surrender 
of a tenure could not be effected except through the Court 
under this section. A tenure-holder desiring to surrender his 
tenure had to make an application to the Court for permission 
to surrender the tenure and such an application had to be 
made in the prescribed form accompanied by the prescribed 
process fee for service of notices. It was required to mention 
the particulars required by sub-section (2), namely, the under- 
tenure-holders and the raiyats, if any, holding directly under 
the tenure as well as the incumbrances, if any, upon the 
tenure. Subordinate interests, if any, held mediately under 
the tenure were not required to be mentioned. Notice of 
application had to be given to the landlord or his orie 
agent, tenure-holders and raiyats holding directly under t F 
tenure and also to the incumbrancers, if any. The hea 
giving notice was to invite objections, if any, from tar is 
Court then heard the parties, and granted, if it thought fit, ik 
permission for the surrender. In granting the permissio pje 
Court might impose on the applicant, such pa 
conditions as it thought proper. An appeal would lie a ni 
order of the Court to the ordinary Civil Appellate Court. 
one appeal, however, lay in such cases. 

86. Surrender.—(1) A raiyat or under-raiyat 
lease or other agreement for a fixed period may, al 
any agricultural year, surrender his holding. 


efore 
er his 


not bound i 
t the ent 
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notwithstanding the surrender, the raiyat or 
i at shall be liable to indemnify the landlord against 

e rent of the holding for the agricultural year 
ol ag the date of the surrender, unless he gives to his 
ast three months before he surrenders, notice of 


| When â raiyat or under-raiyat has surrendered his 
the Court shall, in the following cases for the’ 

aE sub-section (2), presume, until the contrary is 

that such notice was so given namely :— 

a if the raiyat or under-raiyat takes a new holding to 
the same village from the same landlord during the 

agricultural year next following the surrender ; 

if the raiyat or under-raiyat ceases, at least three 

months before the end of the agricultural year at the 

end of which the surrender is made, to reside in the 

village in which the surrendered holding is situate. 

(4) The raiyat or under-raiyat may, if he thinks fit, cause 

the notice to be served through the Civil Court within the 


uisdiction of which the holding or any portion of it is 
sluated. 


b 


5) When a raiyat or under-raiyat has surrendered his 
ing, the landlord may enter on the holding and either let 
another tenant or take it into cultivation himself. ; 
a reais is subject to an incumbrance secured by 
teholding ce ment, or when there is an under-raiyat on 
be valid A ee thereof the surrender of the holding shall 
the mban it is made with the consent of the landlord 
Seve as ancer or the under-raiyat, as the case may be. 
on shall oe in sub-section (6) nothing in this 
tt-taiyat an d T any arrangement by which a raiyat or 
ole or a Part is landlord may arrange for a surrender of 
Th; of the holding. 
hetig 7 o Section was amended by Act of 1938 by the 
“bat ip he words “or under-raiyat” after the word 
Sy “Sect Places in which it occurred in the section. 
to on (1) enabled a raiyat or an under-raiyat, 
n conditions, to relinquish his holding. The 


tto 


a 
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right was given to them except those who were boun b 
for a fixed period. Surrender could only be made at p? ! 
the agricultural year and was effected without the ca 
the landlord of by mutual agreement between the 
any manner which was not detrimental to the int, 
persons protected by sub-section (6). The right t 
could not be taken away by contract. 1 

Sub-section (2) required that a raiyat or an Under 
should give the landlord three months-notice of his intent 
to surrender. As surrender was possible only at the end ny 
agricultural year, it necessarily follows that the notice i : 
be given within the first nine months of such year. jt wa n 
necessary that the notice should be in writing and the tenant 
had the option of causing the notice to be served through the 
Civil Court within whose jurisdiction the raiyati land was 
situate. If the tenant failed to notify his intention to Suren- 
der at least three months before he actually surrendered, he 
was liable for the rent of the holding for the agricultural year 
next following the date of his surrender. 

The heirs of a tenant, dying intestate were also liable to 
pay rent, whether they occupied the land or not.2 

Sub-section (3) laid down certain presumptions with 
respect to notice in favour of the tenant. If he took settlement 
of fresh lands in the village from the same landlord during 
the agricultural year next following the surrender, the a 
presumed until the contrary was shown, that notice He 
given. A similar presumption was drawn from the a 
ceasing to reside in the village for at least three months p 
the end of the agricultural year in which the surreta ite 
made. Apart from these presumptions, the fact ine ail 
landlord let the land to another person, would be evidence 
knowledge on the part of the landlord of the 
intention to surrender. 

Sub-section (5) said that when a tenant süzen 
holding the landlord could enter on the holding. 


tasg 
eng o 
Sent gp 
ies į 
erest of the 
j Surrender 


Taiyat 


ered his 
e coul 


1. Sec. 178 (3)(c). 
2. Peary v. Kumaris (1892) I. L. R. 19 Cal:790 at 793. 


tenants | 
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t to another tenant or take it into his own 
jet 
ine on. 
‘at P igi (6) was enacted to guard against collusive 
ec 
ub 


ea fraud of the rights of third parties. It was 
ay Feat when the holding was subject to an incum- 
pa és ured by a registered instrument or when there was 
Fe sec waton the holding, the surrender was not valid 

ader AN a de with the consent of the landlord and the 
ss it bd or the under-raiyat, as the case might be. 
el Amending Act of 1928, an under-raiyat was 
a in section 86 (6) to remove doubts as to whether he 
entitled to protection against collusive surrenders. Before 
e ment an under-raiyat was only protected if he held 
re a registered instrument.! After the amendment it was 
war that he would be protected, even if his interest was not 
seured by the registered instrument. 


indu 


Sub-section (7) provided that by arrangement with the 
ladlord, even a portion of the tenancy could be surrendered. 


86A. Abatement of rent on account of diluvion and re- 
uty into lands which reappear.—(1) If the lands of a tenure 
“holding or a portion of such lands are lost by diluvion, the 
‘at of the tenure or holding shall be abated by an amount 
ich bears the same Proportion to the rent of the whole 
‘nancy, as the area lost bears to that of the whole tenancy. 

B a Notwithstanding anything contained in this Act 


or any other law or any contract to the contrary, the 


ise title and interest of the tenant or his 
*essors-in-interest shall subsist in such lands or 
Portion thereof du 


not exceedi ring the period of loss by diluvion 
Success x ng twenty years and the tenant or his 
Possession interest shall have right to immediate 
Portion a on the reappearance of such lands or 
iluvion ereof within twenty years of the loss by the 
arean | 00d the landlord shall have right to the 


‘ars 5 
S of rent without interest or damage in respect 


il 
iy 
anta y 
-G 
hantoo (1900) 4 C. W. N. 667. 
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of the land which has reappeared for the 
during which it was lost or for four years whic 
less. Meh iy 

(b) The rent of the lands which have Teappeared, sh, 

the purposes of the payment both of the eee for 
rent under this sub-section and of the aie, ol 
thereafter (until such rent is modified in accord du 
with the provisions of this Act) be calculateq Bien, 
rent of the remainder of the tenancy existing ste 
possession of the lost lands is resumed, and sh all en 
the portion to that rent which the area of the jh 
which have reappeared bears to that of the remaing 5 
of the tenancy : a 

Provided that in cases where the entire tenure or holding 
has been lost by diluvion, the rent of the portion thereof 
which reappears shall be calculated in like manner on the 
rent existing when the entire tenancy was lost. 

(3) Nothing shall prevent the accrual of rights under the 
operation of any other enactment in any portion of the lands 
of a tenure or holding which have been lost by diluvion, if 
such lands thereafter reappear as an accretion thereto. 

Note.—Section 86A was first introduced by the Act of 1928. 
That section was substituted by the present section by the Act 
of 1938. By this amendment diluvion was a ground for 
abatement of rent and all classes of tenants were given that 
right for lands lost by diluvion. Tenants were also given t 
right to get immediate possession of the diluvated lands on" 
appearance within 20 years subject to the landlord's right 
get arrears of rent for the period of sub-mergence or for 4 ye” 
whichever was less. 

Sub-section (1) is analogous to clau: 
of section 52 of the Bengal Tenancy Act and 
question of abatement of rent of a tenure 
account of diluvion. It provided that if the land e ren 
holding were wholly or partly lost by diluvion. e The 
should be abated wholly or in part, as the case might oft 
abatement would be proportionate to the area lost © amou 


total area of the tenure or holding. In other words, 


se (b) of sub-section 
dealt with | 
or holding a 
sofa tenure? 


aeaa 


Gi 
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at would bear the same proportion to the rent of 
(a 


fae nancy: as 

ve i Fon 2(a) referred to reformation in situ and laid 
even if the tenant obtained an abatement of rent 
al 


a ection (1) or by any other provisions of the Act, he 
podet mied to assert his tenancy right in the land if it 
a in situ within 20 years from the time when it was 
jluvion, and to get immediate possession of the land 
ed; while the landlord had the right to get rent or 4 
for the period during which the land remained under 
Jerit such period uep s ma : oe 

gub-section 2(b) and its proviso laid down the law relating 
ie assessment Or calculation of the rent payable for the 
reformed lands. It provided that for the purpose of the 

ent of the arrears of rent under clause (a) and the rent 
que thereafter, the rent of the lands which re-appeared was to 
pecalculated on the basis of the rule of proportion. 

Sub-section (3) seems to deal with cases of reformation or 
appearance of diluvated land after 20 years from the date of 
inundation. Sub-section (2) dealt with the reformation or re- 
ane of sg lands within 20 years from the date 
cr ae =. oo not say anything about reformation 
ate, fae oot at period. This section seems to deal 
UET a respect of them it virtually provided 
n in EAS by the general law of the country 
Dlavon Regulation, T phi like the Bengal Alluvion and 
Muron Act ah ae is 1825 and the Bengal Alluvion and 

. C. and also in the case law, such as 


ft nules laj; 

3 aid down i 

milar other e in Lopez v. Madan Mohan Thakur! and 
87. Aba , 
: ndo 

Y abandons hn ent.—(1) If a raiyat or under-raiyat volun- 
Without Bene residence without notice to his landlord 
to cone for payment of his rent as it falls due, 
i Ivate his holding either by himself or by 


„CT pers; 
Ration of ite. the landlord may, at any time after the 


— year in which the raiyat or 
. l? 13 


y M.L A. 467, 
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under-raiyat so abandons and ceases to cultivate, ent 
holding and let it to another tenant or take it into crac the 
himself. tivation 
(2) Before a landlord enters under this section he 
A > i 5 ` sh; 
a notice in the prescribed form in the Collector's all file 
stating that he has treated the holding as abandoneq Office, 
about to enter on it accordingly; and the Collector Shell = is 
a notice to be published in the prescribed manner. Cause 
(3) When a landlord enters under this section, the raj 
M Š A à : Taiyat 
under-raiyat shall be entitled to institute a suit for recove or 
possession of the land at any time not later fin 
expiration of two years, or, in the case of a non-occupan e 
raiyat, six months, from the date of the publication of i 
notice; and thereupon the Court may, on being satisfied tha 
the raiyat or under-raiyat did not voluntarily abandon tis 
holding, order recovery of possession on such terms, if any, 
with respect to compensation to persons injured and payment 
of arrears of rent as the Court may seem just. 
(4) Where the whole or part of a holding has been subject by 
a registered instrument, the landlord shall, before entering 
under this section, on the holding, offer the whole holding to 
the sub-lessee for the remainder of the term of the sub-leaseat 
the rent paid by the raiyat or under-riyat who has ceased to 
cultivate the holding, and on condition of the sub-lessee 
paying up all arrears due from that raiyat or under-raiyat. í 
the sub-lessee refuses or neglects within two months to accept 
the offer, the landlord may avoid the sub-lease and may e 
on the holding and let it to another tenant or cultivate 
himself as provided in sub-sections (1) and (2). 
' (5) If an under-raiyat has— 
(a) a right of occupancy in a holding 
(b) been admitted in a document by 


permanent and heritable right in his land, or a 
a continuous pelt 


n thereof, 


r portio. 
KP ave 2 


the landlord to hi 


been in possession of his land for 


(c) 


of twelve years whether before or after or P ngl 
and partly after the commencement of a tead 
sa 


Tenancy (Amendment) Act, 1928, or ha 
thereon, 
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1, before entering on the holding, 2 
jr e whole holding, or part thereof, = ab 
n, 0 > rent paid by him to the raiyat and on condition 
yat al Jer-raiyat paying up all arrears due from that raiyat 
Seni of five times the aforesaid rent. If the under- 
a ses or neglects within two months to accept the 
the Jandlord may avoid the sub-tenancy and may enter 
; holding and let it to another tenant, or cultivate it 
al sath 88 provided in sub-sections (1) and (2). 
Wegis.—The Act of 1928 Inserted the words “or under- 
raat’ after the word © raiyat wherever it occurred in the 
ection and the words “two month” in place of “a reasonable 
ime.” It also added sub-section (5). 

While section 86 conferred on a raiyat or an under-raiyat 
he right to surrender the holding, section 87 secured to the 
bndlord the right of re-entering upon the land in case a raiyat 
oan under-raiyat abandoned his holding. 
he Act neither defined abandonment nor gave an 
ee ae aes ca 

a ree conditions as guidin; 

eee ths consideration of the question, namely, that 
tsidence without ee ae eee 
“payment of his rent A it ET E 
4s hok ding either by Hi ell due, and (c) ceased to cultivate 
allivation Eland a or by some other person. The 
mon incidents of A rat € payment of rent were two of the 

et of them and raiyat tenancy, and when a raiyat did 
Parted from the 1 without giving notice to the landlord 
"idene of his and he occupied, that could be taken as 
lord to peer NE connection so as to justify the 
Pesen, i was na in the land. If these conditions were 
We ant niust es ami constitute abandonment, that 
r "ene n the ina the village in which the holding was 
her tenant had Ra the more fact that the heirs of the 

% eft the village after the death of their 
© deemed to have constituted abandonment. 


haddin 
j A Q 
' handranath (1928) 48 C. L. J. 390. 
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Moreover, some time must elapse after their leayj 
village, before it could definitely be held that Pha the 
abandoned the holding.! Mere non-payment of rent Y hag 
the evidence of abandonment “but. non-payment Was not 
coupled with non-occupation of land was eviden, Of ten 
intention to surrender.” CE of ay 


Sub-section (2) prescribed that before a landlord a 
upon the land on the ground of abandonment; he as an 
to file a notice in prescribed form in the Collector's a 
stating that he had treated the holding as abandoned. Nw 
question is whether filing of the prescribed notice iki 
condition precedent to the validity of his re-entry, It Ala 
held3 that it was not indispensible. A landlord was entitled , 
enter upon the land, which was in fact abandoned, without 
recourse to the provisions of section 87.4 It was not the Notice 
which terminated the tenancy but the voluntary abandon. 
ment by the raiyat or the under-raiyat, coupled with acts on 
the part of the landlord, indicating that he considered the 
tenancy at an end, and it was for the Court in each case to 
determine whether the tenancy had terminated.5 The right of 
the landlord to recover possession of land relinquished by the 
tenant conferred upon him under the general law and did not 
depend exclusively upon section 87 of the Act.ô As thet 
section was not exhaustive, the landlord could proceed by sul. 
if he could prove that the facts and circumstances of the cast 
led to the inference of abandonment.” A landlord ue 
proceeded to take possession of a holding after Ea 
notice under section 87 on the allegation that there we 


14. Aswini v. Harkumar (1928) 32 C. W. N. 4111 to 1112. 

2. Goher v. Alifuddin (1919) to C.L. J. 13 at 15. R 

3. Samujan v. Munshi (1900) 4 C. W. N. 493 : Ram V. Jawahir (1 
w. N. 899; Priyanath v. Anath (191 6) 371. C. 942. 

4. Wabid v. Mahamed (1918) 47 1. C. 147 at 148. 

5. Lal v. Arbullah (1896) | C. W. N. 198 at 200. 

6. Golam v. Hanumandas (1934) I. L. R. 61 Cal- 
(1930) I. L. R. 58 Cal. 869 at 871; Baikuntha v- Chandra 


N. 1023 at 1027. 
7, Matookdhari v. Jugdip (191 4) 19 C. W. N. 1319. 


07) 26 
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amen the tenant, did so at his own risk, He could 
pond to take possession in due course of law, so as tod 
ies tenant for recovery of possession un Gai 


der secti 
atd fic Relief Act, 1877.1 ection:9 
5] 


section (3) prescribed the limit within which the 
t could pring the suit for recovery of Possession. The 
tion varied in cases when the notice was served or when 
itwas not served. If it was Served the limitation was 6 months 
incase of non-occupancy raiyat and 2 years in other cases 
running from the date of the publication of notice, If it was 
mt served, limitation for all classes of raiyats was 2 years 
fom the date of dispossession by the landlord under Art. 3 of 
sch.lll of the Bengal Tenancy Act, as amended by the Acts of 
1907 and 1908. In such a suit the Court had to be satisfied that 
ihe tenant had not voluntarily abandoned his holding. On 
being satisfied that the tenant had not voluntarily abandoned 
tis holding, the Court might order recovery of possession on 
sich terms, if any, with respect to compensation to persons 


injured and payment of arrears of i 
ae rent as the Court might 


jmital 


_hstne (4) and (8) wec enacted to proleet the sub 
inthe suite n between the lessor and the superior 
dandoned the oL, (4) enacted that even if a tenant had 
lad unless the i Ta the landlord could not enter upon the 
"mainder of the te ding was offered to the sub-lessee for the 
trant. The ees of the sub-lease at the rent paid by the 
tthe landlord fro see was required to pay up all arrears due 
evas, heroe a lessor. The continuance of the sub- 
sub.) lessee a » dependent upon two conditions :—(a) that 
“dened the ie to pay the rent which the tenant, who 
ei due from ied had to pay; and (b) that he paid up all 
Ea © accept ee tenant. If the sub-lessee refused or 
bt th e offer within 2 months from the date of 


e lay 
ea could avoid the sub-lessee enter on the 


ia or cultivate it himself. But 
Sage 


' Nesa (1910) 11 ©, L. J. 433. 
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he was obliged to enter in accordance with law,1 jp 
sessed him without the assistance of the law, he dispos. 
trespass. Tess commi 

Sub-section (5) gave to an under-raiyat as 

r SPecifieg ; 
clauses (a), (b) and (c), a chance of having the status of ied in 
who abandoned his holding. These clauses Speake Taiyat 
occupancy under-raiyat or an under-raiyat admitted a n 
landlord to have a permanent and heritable right or an Y his 
raiyat who had been in possession of his land for a bai 
uous period of 12 years or who had a homestead baane 
an under-raiyat could only step into the raiyat's shoes (a) be 
agreed to pay the same rent as he used to pay to the raiyat, ue 
he paid up all the arrears of rent due from the raiyat who had 
abandoned and (c) if he paid a further sum as salami, 
equivalent to five times his rent. He had to elect within 2 
months whether he accepted the offer, failing which the 
landlord could enter upon the land. 

Though sub-sections (4) and (5) were intended to protett, 
under certain conditions, an under-raiyat whose immediate 
landlord had abandoned his holding, there were important 
differences between the two sub-sections. Sub-section 4 
applied to a sub-lease made by registered instrument.’ sub- 
section (5) applied to all sub-leases of the classes mentioned 
therein. Under sub-section (4) the whole holding had to be 
offered to the sub-lessee for the remainder of the [sie 
although he might be a sub-lessee of a part only of the bi 3 
but under sub-section (5) the entire holding would be oier 6 
the sub-lessee if he was in possession of the entire hol a 
otherwise the offer was restricted to the part sa bol 
possession, Under sub-section (4) the sub-lessee men be 
only for the remainder of the term of his sub-leas® Unde 
section (5) made no such restriction in point 0 ime ble by 
sub-section (4) the sub-lessee had to pay the rent py twas 


his landlord; this virtually meant that his origi” 


neye (1869) 12 W. R 110 at 111- 
y 13 W.R 291. 
at 198. 


1. Jumeer v. Go’ 
2. Dumree V. Bissessur (1870) 
3. Pran Vv. Mukta (1913) 18 C. L. J. 193 
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er sub-section (5) the sub-lessce's orj 
d above he had to pay a salami. oe 


surrender and abandonment. 


d 
abut Y” 
au g; over an 
ued: 
ott 


dina effect of surrender is to merge and pass the 
ee te surrenderer to that of the surrenderee. Surrender 
elt divests the estate of the surrenderer and vests it 
nite gurrenderee, even without the assent of the latter. It is 
diferent from abandonment. The position of a landlord in 
the case of abandonment is stronger than that of surrender by 
atenant. In the case of abandonment, the landlord does not 
aquire any title through the tenant as in the case of purchase. 
inthe case of surrender, the tenant gives up the land to the 
nilord.! According to Woodroffe J., surrender differed from 
sbendonment because the landlord taking the tenant's right 
shuld be bound in equity by the tenant's previous transac- 
{| tons such as a mortgage; that is to say, if a tenant cannot 
dengate from his own grant, no more can the landlord who 
a the tenant's right, though he may be entitled to assert 
perior right as landlord otherwise than by accepting a 
render from his tenant.2 In other words by surrend' 
tmnt cannot confer u : se 
oe, pon the landlord a higher right than he 
any other person by assignment. 
— Sub-Division of Tenancy 
patties ee a tenancy not valid unless consented to by 
Snore e dea ered by Civil Court.—(1) Save as provided 
Ütibution i n section, a division of a tenure or holding or a 
‘td unless i € rent payable in respect thereof shall not be 
“senteg to i ste division or distribution has been expressly 
| e isa ank iy toti 
agents ee or the entire body of landlords or their 
ly authorised in that behalf, and 


estal 


l 


4 v, 
Mop? Mul 
tammaa C213) 18 C. L. J. 193 at 198. 
- Sheikh (1914) 21 C. L. J. 185 at 186. 


158 The Bengal Tenancy Act 


(b) all the co-sharer tenants; 


Provided that, if there is proved to have been m, 
landlord's rent-roll any entry showing that an, ade į 
holding has been divided or that the rent aes tenure or 
thereof has been distributed, such landlord may be IN reg 
to have given his express consent in writing to bet 
or distribution. 


Ect 
Suma, 
d Wision 


(2) The Civil Court, on application made to it b 
more co-sharer tenants for a division of a tenure or ire or 
for a distribution of the rent payable in respect thereof ng or 
the annulment or modification of a previous Da 
distribution other than one made under this S or 
under an agreement made between all the landlords aa = 
sharer tenants in conformance with the provisions of ah. 
section (1), may, by order in writing, direct such division of 
the tenure or holding or such distribution of rent as the Cour 
considers fair and equitable, or annul or modify a division or 
distribution previously made other than one of the nature 
referred to above if the Court considers it unfair and 
inequitable : 

Provided that— 

(a) no such order shall be passed without notice to the 
landlord or the entire body of landlords or their 
common agent, if any and to the remaining co-shartt 
tenants, the prescribed process-fee for which shall 
accompany the application: 

(b) no order for division or distributio: 
which would result in bringing t 
portion below two rupees in the case of te 
rupee in the case of holdings; and emed 

(c) nothing contained in this sub-section shall be a 
to authorise a Court on an application for a 
distribution to direct a division OT distribua an 
respect of the share of any tenant other tent 
applicant under this sub-section or a co-share e s 

who has been joined as a co-applicant un 


section (3). 


n shall be made 
he rent for any 
nures or ° 
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eceipt of notice of an application for division or 


t0 “ne Court shall join the said co-sharer tenant as 
jeatio” i without further notice to the landlord a 
plic? a the remaining co-sharer tenants. 9E 
jords rder of a Court under sub-section (2) directin, 
a tenure Or holding or a distribution of the e 
grisi” hall also direct payment to the landlord of one rupee 
tion fee by each applicant or each body of applicants 
duding co-applicants, if any, joined under sub-section (3). 
in oy Every order under sub-section (2) directing division of a 
r holding or distribution of rent payable in respect 
‘hereof shall have the effect of ceasing the joint and several 
ibility of each applicant or each body of applicants 
nduding co-applicants, if any, joined under sub-section (3) 
pr rent including arrear of rent of all the lands of the entire 
tenure or holding. 

(6) An appeal shall lie to the ordinary Civil Appellate 
Court from an order of a Court under this section, provided 
tat it is presented within thirty days from the date of such 
oder and is accompanied by the prescribed fee. 
aia. section was substituted by the Act of 1938. By 
ie a endments, increased facilities were given for 
Bee eot enancy or distribution of rent payable in 
Gath aia procedure for effecting division of 
tiled and ae ution of rent through Court was better 
fen against 5 e more definite. The right of appeal was also 
tribution Sri order for the division of a tenancy Or 
mer arn rent. Sub-section (5) was substituted for the 

Aceon dtng to n 6 by the Act of 1954. 

ite P 88 a tenant could divide his nn 
; f the rent payable in respect thereof by mutu 
ek 4 pala or through the Court. Sub-section i 
an Si consent of the parties. A division o é 
ee ind th the tenants was binding on them inter se. 5 

“ent to su e landlords, unless they gave their expres 

ch division. Similarly a division of a tenancy 


enure © 
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without the consent of all the co-sharer tenants wac 
though the kabuliat, by which the division Tac. Mmvalig 
included new land.! Again the consent required ; Ectegi 
section (1) had to be in writing, it could not be Proved in sub: 
writing or document itself. Except hy 
The proviso to sub-section (1) referred to a particular 
in which a landlord's consent to the division of a ten Event 
the distribution of its rent was presumed and his Ney op 
consent in writing was dispensed with, notwithstandin Tes: 
provisions of sub-section (1). Thus it laid down that ign 
was an entry in the rent-roll of the landlord showing nn 
tenure or holding was divided or that its rent was distributes 
it was presumed that the landlord gave his express consent t 
writing to such division or distribution with the result that 
his express consent in writing as required by sub-section (1) 
might be dispensed with. 
Sub-section (2) laid down the procedure for the division of 

a tenancy or distribution of rent by means of judicial 
proceeding. When a division of a tenancy or distribution of 
rent could not be amicably effected by mutual agreement 
among the parties, one or more co-sharer tenants could, under 
this sub-section, file an application to the Court, asking for 
division of the tenure or holding or for distribution of the rent 
payable in respect thereof or for the annulment or 
modification of a previous division or distribution. ae 
such previous division or distribution was not aot a 
means of a judicial proceeding or by mutual agreement 0} iz 
the parties concerned. A Civil Court could not re-open a 
annul or modify a previous division or distribution, Sait 
same was effected by means of a judicial proceeding oe 
mutual agreement between the landlords and co itol 
tenants. This, however, did not mean that a fractional am an 
a tenancy previously created, could not be further bro aile 
by means of a judicial proceeding. Such a unit already of the 
became an independent tenancy; further spliting ae bling 
same could be made till the ultimate limit of rent oF 


1. Mehendra v. Rajani A. I. R. 1939 Cal. 609. 
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: revious division OE distribution of rent must 
podi? yitable and in writing. An unfair or inequitable 
ott gg ad © tion might be set right by the Appellate 
oviso to sub-section (2) laid down three rules for the 
e Court in making a division of a tenancy or a 
gitar ent under sub-section (2). The rules were—(1) 
arbution O istribution should b i 
dis! for division or distri ; u e made without 
oa the landlord or the entire body of landlords or their 
ent, if any, and to the remaining co-sharer 
mon S division or distribution should not be so made 
wants l the rent for any portion below Rs.2 in the case of 
alo prs Re.l in the case of holdings. (3) No division or 
A should be made in respect of the share of any 
Eni other than the applicant and the co-applicants, if any. 
‘these rules were mandatory and the disregard or violation of 
ay of these rules would render the Court's order for division 
distribution ultra vires and invalid. 
Sub-section (3) dealt with the joinder of a co-sharer tenant 
(posite party) as a co-applicant. It provided that when an 
aplication was filed to the Court by one or more co-sharer 
tmants for a division of a tenancy or for a distribution of rent 
uder sub-section (2), joining the landlord or landlords and 
remaining co-sharer tenants as opposite parties, any co- 
= might join with the applicant. It was the duty of the 
ton such application from any co-sharers, to transfer 
ae from the category of the opposite party to that of the 
a. Join him as a co-applicant. No further notice on 
y Ei or landlords and the remaining co-sharer 
ceil be served upon such joinder. 
distribution (4) required that when a division of a teianey 
i tant taae rent was ordered by the alee 
to ery Ing co-applicants had to pay a fixed muta 
“batige, PSE to the landlord irrespective of the value of the 
ed tenancy, 
Ron (5) speaks of the date from which the divis 
the distribution of rent took effect. The lability 
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of each applicant for rent including arrears b 
only from the date of the order. 
Sub-section (6) gave a right of appeal to the aggy 
from an order of the Court for a division of meved Party 
distribution of rent. The appeal had to be filed thay 
from the date of the order and must be accompani, 30 ays 
prescribed fee. There was no second appeal ee è 


fri 
passed by the Appellate Court in appeal ‘inden an O 
section. this 


Severa 


or 


Yder 
Sub. 
Questions relating to title are outside the Scope of a 
under this section. This section contemplates a case a Case 
to division of a holding or distribution of its rent, Sin 
decision in a case under this section cannot Operate r 
resjudicata in a subsequent suit for partition between ra 
parties. } © 

88A. Sub-division of holding where the Provincia 
Government is the sole landlord.—(1) Notwithstanding 
anything contained in section 88, where the Provincial 
Government is the sole landlord, the Revenue-officer, on 
application made to him by one or more co-sharer tenants for 
the division of a holding and for distribution of the rent 
payable in respect thereof, may, by order in writing, direct 
such division of the holding and distribution of rent thereof 
including arrears of rent, if any, as he considers fair and 
equitable : 
Provided that — 
(a) no such orders shall be passed unless reaso! ; 
notice has been given to the parties concerne 
appear and be heard in the matter, and m 
(b) no order for the division of a holding enn 
distribution of the rent thereof shall be made 
would result in bringing the rent of any ports 
below rupee one. 
(2) An appeal shall lie to the Collector from al 
Revenue-officer under sub-section (1) provided it is P 


nable 


1. Maniruddin v. Forman (1965) 18 D. L. R. 538. 


a 


J 


off 


4 pimself 9, 


or the writt : 
measure land more than once in ten years, except in the 


following cases (namely) :— 
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s from the date of such order and is 
pia y the prescribed fee. 
anie Ejectment 
tment except in execution of decree. — No tenant 
from his tenure or holding except in execution 


wl 


jec! 
g. No eje 
CA ejected 


decree Measurements 
a dlord's right to measure land.—(1) Subject to the 
90. of this section and any contract, a landlord may, 


rovisions r by any person authorised by him in this behalf, 


on and measure all land comprised in his estate or 


ae other than land exempt from the payment of revenue. 


landlord shall not, without the consent of the tenant, 


(2) Al 
g en permission of the Collector, be entitled to 


fa) where the area of the tenure or holding is liable by 
reason of alluvion or diluvion to vary from year to 
year, and the rent payable depends on the area; 

b where the area under cultivation is liable to vary 
from year to year, and the rent payable depends on the 
area under cultivation; 

(Q where the landlord is a purchaser otherwise than by 
voluntary transfer and not more than two years have 
elapsed since the date of his entry under the purchase. 

oo ten years shall be computed from the date of the 
ome surement, whether made before or after the 
ement of this Act. 


= ne for Court to order tenant to atterid and point out 
Yhich tee, tl) Where a landlord desires to measure any or 
ta Thay is entitled to measure under section 90, the Civ! 

X Y, on the application of the landlord, make an order 


n ; 
he lan the tenant to attend and point out the boundaries of 
mply with the 
and measure- 
the landlord 


Bir 
ee, ie tenant refuses or neglects to C0 
“es of ap or other record of the boundaries 
€ land prepared under the direction of 


164 The Bengal Tenancy Act Miscellaneous Provisions 165 


er for the whole of the estate or tenure or 


at the time when the tenant was direct i), eith 
presumed to be correct until the ae : Pena shaq b in ee eS as TE i be or for those portions of 
92. Standard of measurement.—(1) Every mea, $ Al re or tenure OF ee t aS as the case may be, 
land made by order of a Civil Court, or of a Revena tent a meere affected py the dispute, an 
any suit or proceeding between a landlord and fetes in i ase üi), for the estate or tenure in which the tenants or 
» shal in a ut to inconvenience or narassment : 


made by the acre, unless the Court or Revenue-offj e z 
that it be made by any other specified standard. icer directs wl vided that a co-owner or co-sharer of an estate or 
(2) If the rights of the parties are regulated b prov a co-owner of lands hold jointly between two or 
measure other than the acre, the acre shall be ne local tenures shall not be enuitled to apply under 
the local measure for the purposes of the suit or proce > into ection unless he is actually in possession of the interest 
(3) The Provincial Government may, after ee mg a daims, and, if he i S ea co-sharer ofan estate, 
make rules declaring for any local area the stan thers pless his name and t e T K a interest are registered 
standards of measurement locally in use in that ier O Finder the Land Registration Act, EG: 
every declaration so made shall be presumed to be oS 94. Power to order them to appoint a manager, if cause is 
until the contrary is shown. a ot shown.—If the co-owners fail to show cause as aforesaid 
Managers vithin one oe after men of a notice under section 93, 
i 7 ihe District Judge may make an order directing them to 
rete: ay KAE es inl eioon E far point a common manager, and a copy of the order shall be 
exists between co-owners of an estate or tenure or of nn ened on any co-owner who did not appear before it was 
held jointly between two or more estates or tenures as to the 
management thereof; or 
(ii) when, owing to the existence of a large number of small 
co-sharers in an estate or tenure the tenants or landlords are 
put to inconvenience and harassment in the payment or 
receipt of the rent due, the District Judge may, if it appeas 
him to be just and convenient, on the application of — 


or 
ore estates or 


made. 
95. Power to appoint manager, if order is not obeyed.—If 
ee do not, within such period, not being less than 
erect so the making of an order under section 94, as 
ks been se : ie may fix in this behalf, or, where the order 
ited after ote as directed by that section, within a like 
"ont the a uch service, appoint a common manager and 
iige, the BE ben ri for the information of the District 
‘Usfaction = rict Judge may, unless it is shown to his 
gement ae there is a prospect of a satisfactory 
direct fe made within a reasonable time. — 
ee a the estate or tenure be managed by the 
aa Wards in any case in which the Court of 
theregn omsents to undertake the management 
hy Of; or 
we oe Case appoint a manager. 
i of B nominate person to act in all cases under 
tea ection 95.—The Provincia] Government may 
Person for any local area to manage all estates 


in case (i), — 
(a) the Collector, or 
(b) any one having an interest in the estate or 
in any of the estates or tenures; and 
in case (ii),— 
(a) more than half the tenants, or 
(b) co-sharers holding more tha 
interests in the estate or tenure, 
direct notice to be served on all the c 
sharers calling on them to show cause why they 
appoint a common manager— 


tenure of 


te 
n half the agree? 


co 
o-owners z ot 
should ™ 
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and tenures within that local area for whic 
necessary to appoint a manager under clause (by 
and, when any person has been so nominated, no ection % 
shall be appointed manager under that clause b Pets, 
Judge unless in the case of any estate the Ju dge the istiny 
appoint one of the co-owners themselves as manager S fit to 

97. The Court of Wards Act, 1879, applicable a 
ment by Court of wards.—In any case in which the ¢ age. 
Wards undertakes under section 95 the management. 
estate or tenure, so much of the provisions of the i of 
Wards Act, 1879, as relates to the management of 
property shall apply to the management. 

98. Provisions applicable to manager.—(1) A manage, 
appointed under section 95 may, if the District Judge thinks 
fit, be remunerated by a fixed salary or percentage of th 
money collected by him as manager, or partly in one way ani 
partly in the other, as the District Judge from time to tine 
directs. 

(2) He shall give such security for the proper discharge of 
his duties as the District Judge directs. 

(3) He shall, subject to the control of the District Judg. 
or the purposes of management, the same powers as the 
co-owners jointly might but for his appointment have 
exercised, and the co-owners shall not exercise any such 
power. 

(4) He shall deal with an distribute t 
accordance with the orders of the District Judge. 

(5) He shall keep regular accounts, and all 
owners or any of them to inspect and take copies © 
accounts. 

(6) He shall pass his accounts at such 
form as the District Judge may direct. 

(7) He may make any application whic 
could make under section 103. 

(8) He shall be removable by the order of th 
and not otherwise. 


h it 
ofs 
Q! 


May be 


= ~our of 
IMMovabje 


have, 


he profits in 


period and i" i 


e pistrict 
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to restore management to co-owners.—When an 
has been placed under the management of the 
r a manager has been appointed for same 


power 


99 appointment of common agent.—(1) Where two or 


spre persons are joint or co-sharer landlords they may be an 
"strument in writing appoint a common agent for the whole 
oftheir joint property or for any portion thereof to receive on 
ychalf of all of them— 
notices of transfer under sections 12, 13, 15, 17, 18 
and 26C of tenures or holdings or portions or shares 
thereof held under them within that property, 
.. (This clause was omitted by the Act of 1947), 
the rent deposited in Court under section 61, and 
the notices referred to in sub-section (2) of section 85A : 
and in sub-section (2) of section 88. 
a) The Collector shall, on application by the common 
agent and on production by him of the instrument of 
appointment, register the names of the common agent 
and the landlords appointing him and their addresses 
and other particulars in the prescribed manner. 
oe and address of such common agent shall be 
beine upon the receipt required under section 67 to 
halin n on the payment of rent for the tenure or 
han = situated within the area for which he has 
100. p Ppointed under sub-section (1). 
lite to igs to make rules.—(1) The High Court may, from 
ager aoe rules defining the powers and duties of 
aa €r sections 95 to 99. 
oard of Revenue may, from time to time, make 


“hint 
j wa the powers and duties of common agents under 


{al 


leg d 
tig 
S 
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Note.—Sections 93—99 authorised the District 
appoint, in certain circumstances and under dge to 
conditions, a common manager for an estate oy tenun x 
a large number of co-sharers or to direct management Ving 
same by the Court of Wards if the latter consenteq Of the 


CHAPTER —X 
-of Rights and Settlement of Rents. 
part I. — Record-of-Rights 
it with preparation of record-of-rights. Section 


Ttaj 
a record: 


5 eci 
99A provided that the co-shater landlords themselves an {part l A d the Provincial Government to direct a survey 
by an instrument in writing, appoint a common agent te 101 empo waT a record-of-rights to be prepared. Section 102 
certain purposes and have his name registered as Such in the tobe ae ie parti culars to be recorded in the record-of- 


containe 
ats. Sec 
survey and 
or passage of 


collectorate. Section 100 authorised the High Court to mak 
rules regarding the powers and duties of common manager 
and the Board of Revenue to make similar rules regarding 
common agents. 


tion 102A authorised the Government to direct a 
preparation of record-of-rights, regarding the use 
water, in certain special circumstances. Section 
thorised a Revenue-officer to record the particulars 
aed in Section 102, on the application of proprietors 
Zea, without any order of the Government. Section 
103A dealt with the preliminary publication, amendment and 
final publication of record-of-rights. Section 103B provided 
fra certificate of final publication and the presumption as to 
the correctness of entries in a finally published record-of- 
rights.) 
101. Power to order survey and preparation of record-of- 
tights.—(1) The Provincial Government may, in any case if it 
thinks fit, make an order directing that a survey be made and 
pane eats be prepared by a Revenue-officer, in respect 
ands in any local area, estate or tenure or part thereof; 
ae that the provisions of sections 104 to 105A, 
bs hier, 110, 112 and 113 shall not apply in respect of any 
t purposes are held by a non-agriculturist and are not used 
On connected with agriculture or horticulture. 
lhe ‘aad and without prejudice to the generally of 
ch an op = Power, the Provincial Government may make 
fy) Wher, in the following cases, namely :— 


(ii me landlord or tenants, or 

mpEortion of not less than one-half of the-total 
tig ae of landlords, or 

terest or a proportion of the landlords, whose 
' OF the aggregate of whose interests, respec 
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tively, in the lands of the local area, estate o, 
or part thereof is not less than one-half of A 
shares of all the landlords therein, or 

(iv) a proportion of not less than one-fourth of 
number of tenants, 


en 
® tot 


the tot al 


applies, or apply, for such an order, deposit; 
giving security for, such amount for the Pima or 
expenses as the Provincial Government directs: ent of 

(b) where the preparation of such a record is calci 
settle or avert a serious dispute existing or }j 
arise between the tenants and their la: 
generally; 

(c) where the local area, estate or tenure or that pat 
thereof belongs to, or is managed by, or on behalf of 
the Crown, or is managed by the Court of Wards ea 
manager appointed by the District Judge unde 
section 95 ; 

(d) where a settlement of land-revenue is being or is 
about to be made in respect of the local area, estate or 
tenure or of the part thereof. 

Explanation 1.—The term “settlement of Jand-revenue,” as 
used in clause (d), includes a settlement of rents in an estate or 
tenure which belongs to the Government. 

Explanation 2.—A superior landlord may apply for an 
order under this section, notwithstanding that his estate or 
part thereof is temporarily leased to a tenure-holder. 

(3) A notification in the Official Gazette of an ord 
this section shall be conclusive evidence that the 0 
been duly made. 

(4) The survey shall be made and th 
prepared in accordance with rules made in this beh 
Provincial Government. 


ated to 
kely to 
ndlords 


er under 
rder has 


i d-of-righls 
e recor wit by the 


under section 101, the particulars to be reco 
specified in the order, and may include, either 
addition to other particulars, some or all of 
namely :— 
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eof each tenant or occupant; 
a or classes to which each tenant belongs, that 
d a whether he is a tenure-holder, raiyat 
is to at fixed rates, settled raiyat, occupancy- 
Caan occupancy-raiyat or under-raiyat, with or 
raiyat a right of occupancy and, if he is a tenure- 
witho whether he is a permanent tenure-holder or 
holden d whether his rent is liable to enhancement 
a the continuance of his tenure; 
i situation and quantity and one or more of the 
boundaries of the land held by each tenant or 


the” 
tl e clas 


() 


occupier; 

the name of each tenant's landlord; 

a) the name of each proprietor in the local area or estate; 

e) the rent payable at the time the record-of-rights is 
being prepared; 

ke) the amount payable in respect of any rights of 

pasturage, forest-rights, rights over fisheries and the 

like at the time the record-of-rights is being prepared, 

the conditions and incidents appertaining to such 

rights, and if the amount is gradually increasing 

amount, the time at which, and the increments by 

which, it increases: 

Sporades ie oe that rent has been fixed—whether 

. by order of a Court, or otherwise; 


O ifth i 
thai ae is a gradually increasing rent, the time at 
ı and the steps by which, it increases; 


® the ri 
ie and obligations of each tenant and 
) ord in respect of — 
e Use 
whether op nants of water for agricultural purposes, 
any othe: obtained from a river, jhil, tank or well, or 
lil the „Source Of supply, and 


repa; 
securing a and maintenance of appliances for 
lang held ed of water for the cultivation of the 
*Ppliances y each tenant, whether or not such 
lang, °S be situated within the boundaries of such 


172 The Bengal Tenancy Act 


(h) the special conditions and incidents if 
tenancy; me any 
ü) any right of way or other easement attach; 
land for which a record-of-rights is being ahs o 
Q) ifthe land is claimed to be held rent fice et 
not rent is actually paid, and, if not paid Nears 
not the occupant is entitled to hold the lana ether or 
payment of rent, and if so entitled ung Without 
authority; Er what 
Provided that, if lands are not used for purposes co 
with agriculture or horticulture, it shall be sufficient to 
that fact together with the prescribed particulars ee 
the occupant, the landlord and the tenancy. NE to 
102A. Power to order survey and preparation of record.. 
rights as to water.—The Provincial Government may, for the 
purpose of setting or averting disputes existing or likely to 
arise between landlords, tenants, proprietors, or persons 
belonging to any of these classes, regarding the use or passage 


> Of the 


he 


Nnecteg 


of water, make an order directing that a survey be made anda 


record-of-rights be prepared, by a Revenue-officer, in order to 
ascertain and record the rights and obligations of each tenant 
and landlord in any local area, estate or tenure or part thereof 


in respect of— 

(a) the use by tena 
whether obtained from a river, jhil, t 
any other source of supply; and 

(b) the repair and maintenance PE hha 
securing a supply of water for the cultivation ol th 
land held by each tenant, whether or not a 

s be situated within the boundaries of 5" 


: on 
103. Power for Revenue-officer to record partion a 
application of proprietor, tenure-holder or large ag the 
of raiyats.—On the application of one or aie of the 
nure-holders, or of a large proport ant 0! 


tate or tenure, and on 5 
g security for thé wed 
y, subject t 


nts of water for agricultural purposes. 
ank or well, or 


of appliances for 


appliance: 
land. 


proprietors or te! 
raiyats of an es 
applicants depositing or givin, 


amount for expenses, a Revenuc-officer ma; 


the applic quired | 
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vith, rules made in this behalf by the Provincial 
ascertain and record all or any of the 
ified in section 102 with respect to the estate 
prola or any part thereof. 

eliminary publication, amendment and fi 
03A of record-of-rights.—(1) When a draft ap 
untied < been prepared, the Revenue-officer shall publish 
ght ha: in the prescribed manner and for the prescribed 
g J. and shall receive and consider any objections which 
pen made to any entry therein or to any omission 
a ee during the period of publication. 

f Pan such objections have been considered and 

f according to such rules as the Provincial 

ay make, and (if a settlement of land-revenue 
ig being or is about to be made) the settlement Rent-roll has 
been incorporated with the record under section 104F, sub- 
section (3), the Revenue-officer shall finally frame the record 
and shall cause it to be finally published in the prescribed 
manner; and the publication shall be conclusive evidence that 
herecord has been duly made under this Chapter. 

(3) Separate draft or final records may be published under 
sub-section (1) or sub-section (2) for different local areas, 
states, tenures or parts thereof. 
mes. Certificate of, and presumption as to final publica- 
i ie esumption as to correctness of record-of-rights.— 
rita cee has been finally published under 
beBoard “ae Revenue-officer shall, within such time as 
make a Man may, by general or special order require, 
a the date i stating the fact of such final publication 
vitt his me ereof, and shall date and subscribe the same 

QThe « and official title. 
Uch e, ale of final publication, or, in the absence of 
i itin whi €, a certificate signed by the Collector of any 

Wh ch the local area, estate, tenure or part thereof 
tate, guar TeCord-of-rights relates is wholly or partly 
‘high ne that a record-of-rights has been finally 
Nilistion = 4 specified date, shall be conclusive proof of such 

and of the date thereof. 


jan 
Qf 
go pment 
jars spec! 


jsposed O! 
government m: 
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(3) The Provincial Government ma 
declare with rega i ¥ BY notificati 
gard to any specified area, that a ication 
rights has been finally published for every village į record. 
such area; and such notification shall ‘be conclusive Od in 
such publication. © Proof of 

(4) In any suit or other proceeding in which a ra 
rights prepared and published under this Chapter Scordo, 
certificate copy thereof or extract therefrom, is prode a duh 
record-of-rights, shall be presumed to have been an 
published, unless such publication is expressly denied, nally 

(5) Every entry in record-of-rights finally published sh; 
be evidence of the matter referred to in such entry, and A 
be presumed to be correct until it is proved by evidence to be 
incorrect. 

Part I. 

Settlement of rents, preparation of Settlement Rent-roll 
and disposal of objections, in cases where a settlement of 
land-revenue is being or is about to be made. 

[This part dealt with an additional duty of the Revenue- 
officer in cases where record-of-rights were prepared under 
section 101(2)(d). In permanently settled districts, the 
Revenue-officer had to record the existing rents payable by the 
tenants, under section 102(c). But where land-revenue had to 
be settled, the rental assets of the estate had to be first 
determined and for this purpose, the Revenue-officer had to 
settle a fair and equitable rent in respect of every land : 
which the occupant was not entitled to hold rent-free ~ 
prepare a settlement rent-roll after publication of the ar 
record-of-rights. 

Sections 104-104F provided for the prepar 
settlement rent-roll, its publication, disposal 0 
thereto and its final revision and incorporation int per 

i i ion 103A. Sectio? 
of-rights published in draft under section authority 
provided for a right of appeal to a superior EvEN i0 
against any order passed by a Revenue-officer P opjection 
final publication of the record-of-rights on aA oppor’ 
made under section 104E. Section 104H provide eved by 
nity of coming to the Civil Court to any person ai 


ation of the 
f objections 
he recor: 
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y settled under this Part. Unless such opportunity 
f within the limited period of time, the entry 
under section 104J, and so suit would lie in the 
in respect thereof] 
gotten ent of rents and preparation of Settlement 
Ie to be undertaken by Revenue-officer.—In every 
nicha settlement of land revenue is being, or about to 
ainw A pevenue-officer shall, after publication of the 
zaart record-of-rights under section 103A, sub-section 


cit © 


got 


(le 


e fair and equitable rents for tenants of every 
(a 


settl 


class, 
notwithstanding anything contained in section 191, 


p settle a fair and equitable rent for any land in respect 
of which he has recorded, in pursuance of clause (j) of 
section 102, that the occupant is not entitled to hold it 
without payment of rent, and 
{) prepare a Settlement Rent-roll; 
Provided that the Revenue-officer shall not settle the rents 
dtenants of every class in an estate or tenure belonging to the 
Gwernment if it does not appear to the Provincial Govern- 
wrt to be expedient that he should do so. 
104A. Procedure for settlement of rents and preparation of 
= Rent-roll under this Part.—(1) For the purposes of 
aa under this part and preparing a settlement rent- 
Cee, ce ocer may proceed in any one or more of 
ae E ys or partly in one of those ways and partly 
‘a 
AN case the landlord and tenant agree between 
emi as to the amount of the rent fairly and 
himself z Payable, the Revenue-officer shall zaiei 
eWUitable at the rent so agreed opon is fair an 
ate a if he is so satisfied, but not ip rate 
eauitaby e settled and recorded as the fair an 
h e rent: 
me venue-officer may himself propose V 
fo be the fair and equitable rent, an 


vhat he 
d if the 
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amount so proposed is accepted, either 
writing, by the tenant, and if the isn orally i 
notice to attend, raises no objection alor h 
proposed may be settled and recordeq as 
equitable rent; 

(9 if the circumstances are, in the 9 
Revenue-officer, such as to make jt Pia, 
prepare a Table of Rates showing for ahy “able to 
estate, tenure or village or part thereof. Ror 
class of land in any local area, estate OF eag 
village or part thereof, the rate or rates of 
and equitably payable by tenure-holders and wa 
and under-raiyats of each class, he may frame iia 
of Rates and settle and record all or any of the =a 
the basis of such rates in the manner hereinafi 
described ; 

(d) the Revenue-officer may settle all or any of the rent 
by maintaining the existing rentals recorded in tte 
record-of-rights as published under section 13A, sut- 
section (1), or by enhancing or reducing such rentals; 

Provided that, in making any such settlement, regard 
shall be had to the principles laid down in sections 6 to 9 boh 
inclusive), 27 to 36 (both inclusive), 38, 39, 43, 50 to 52 (both 
inclusive), 180 and 191. 

(2) The Settlement Rent-roll shall show the name of eadi 
landlord and of each tenant whose rent has been settled, and 
the amount of each such tenant's rent payable for the art 
shown against his name. sal 

104B. (1) Contents of Tables of Rates.—If a Table of Ral 
prepared, it shall specify— 

(a) the class or several classes of land fo : 
regard to the nature of the soil, situation, ‘ 
irrigation, and other like considerations, it cif 
opinion of the Revenue-officer ae oe 
practicable to fix a rate or different rates ofr 

(b) the rate or rates of rent fairly and equ! J 
by tenants holding land of each such class 
is liable to alteration. 


F 
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ublication of Tables.—When the Revenue-office 

ve) ne the Table of Rates, he shall publish it in the fea 
yas te, tenure or village to which it relates, in the 
S guage prevailing in the district, and in the 


e: 
ga 
ar „cular lan, 
yer! “ibe manner. 
jC! 


jon to 


ch publi 
Er objection and may alter or amend the Table. 
S 


4) Tables to be submitted to superior Revenue authority,— 
{ino objection is made within the said period of one month, 
or, where objections are made, after ‘they have been disposed 
of the Revenue-officer shall submit his proceeding to the 
Revenue authority empowered by rule made by the Provincial 
Government to confirm the Tables and Rent-rolls prepared 
under this Part (hereinafter called the “confirming author- 
ity’), with a full statement of the grounds of his proposals, 
and shall forward any petitions of objection which he may 
have received. 

(5) Proceedings of confirming authority.—The confirming 
authority may confirm a Table submitted under sub-section 
W, or may disallow the same, or may amend the same in any 
manner which appears to it proper, and may allow in whole 
uin part any objection forwarded therewith or subsequently 
made or may return the case for further inquiry. 
fect of Table.—When a Table of Rates has been 
t shall be y the confirming authority, the order confirming 
oe rusive evidence that the proceedings for the 
*Xeordance 2 the Table have been duly conducted in 
tates pe: ah this Act : and it may be presumed that the 
tlass of lan a in the Table for tenants of each class, for each 
that Class : ae the fair and equitable rates payable for land 
loac within the area to which the Table applies. 

Rates has n PPlication of Table of Rates.—When a Table of 

uaa confirmed under section 104B, sub-section (5), 
Mate th ©-officer may settle all or any of the rents and 
€ Settlement Rent-roll on the basis of the rates 
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shown in the Table by calculating the rental of each t 
each holding of a raiyat or under-raiyat on the are. 
tenure or holding at the said rates : 

Provided that the Revenue-officer shall not be bs 
apply the said rates in any particular case in which an to 
consider it unfair or inequitable to do so. © may 

104D. Rules and principles to be followed in fram; 
of Rates and settling rents in accordance Pinca t 
framing a Table of Rates under section 104B, and a ey 
rents under section 104C, the Revenue-officer shall be eae 
by such rules as the Provincial Government may make in i 
behalf, and shall, so far as may be, and subject to the provisy 
to the said section 104C, have regard to the general principles 
of this Act regulating the enhancement or reduction of rents, 

104E. Preliminary publication and amendment of Settle- 
ment Rent-roll.—(1) When a Settlement Rent-roll for a local 
area, estate, tenure or village or part thereof has been 
prepared, the Revenue-officer shall cause a draft of it to be 
published in the prescribed manner and for the prescribed 
period, and shall receive and consider any objections made to 
any entry therein, or omission therefrom, during the period 
of publication and shall dispose of such objections according 
to such rules as the Provincial Government may make. 

(2) The Revenue-officer may, of his own motion or on the 
application of any party aggrieved, at any time before : 
Settlement Rent-roll is submitted to the confirming authority 
under section 104F ; revise any rent entered therein : 

Provided that no such entry shall be revise 
reasonable notice has been given to the parties concern 
appear and be heard in the matter. ra 

104F. Final revision of Settlement Rent-roll and in on all 
ration of the same in the record-of-rights-—()) fs, the 
objections have been disposed of under section 
Revenue-officer shall sub A 
confirming authority with a full statement of the & 


his proposals and a summary of the objections (if any’ 
he has received. 


Nure or 
a Of Suh 


d until 
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roll to 
mit the Settlement Rent ro ands d 
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cont rming authority may sanction the Settlement 
o me th or without amendment, or may return it for 
oll. 
on that no entry shall be amended or omission 
provi sini re asonable notice has been given to the parties 
ap! to appear and be heard in the matter, 
ee es sanction by the confirming authority, the 
l eet shall finally frame the Settlement Rent-roll 
on incorporate it with the record-of-rights published 
and 9 ger section 103A. 


juthorities.— 


fom the date © ‘ 
wery order passed by a Revenue-officer prior to the final 


publication of the record-of-rights on any objection made 
under section 104B, sub-section (3), or section 104E; and such 
appeal shall lie to the prescribed superior Revenue authority. 

(2) The Board of Revenue may, in any case under this Part, 
mapplication or of its own motion, direct the revision of any 
reord-of-rights, or any portion of a record-of-rights, at any 
ime within two years from the date of the certificate of final 
jublication, but not so as to affect any order passed by a Civil 
Court under section 104H. 
an no such direction shall be made until 
appear and a H has been given to the parties concerned to 

eard in the matter. 

mA nals of Civil Courts in matters relating to 
occ aggrieved by an entry ofa rent settled in 
nd incorpor, ee prepared under sections 104A to 104F 
Under Bin tec in a record-of-rights finally published 
F i such S 3A, or by an omission to settle a rent for 
Mil Court ettlement Rent-roll, may institute a suit in the 
ithe Pos: Which would have jurisdiction to entertain a suit 
"Sp ae of the land to which the entry relates or in 
M Such h the omission was made. 

“tate o Suit must be instituted within six months 

€ certificate of final publication of the recor 


from 
'd-of- 
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rights, or, if an appeal has been presented 
authority, under section 104G, then within sj za Even 
the date of the disposal of such appeal. Six Months ie 

(3) Such suit may be instituted on any of ` 

grounds, and on no others, namely :— 
(a) thatthe land is not liable to the payment of — 
(b) that the land, although entered in the reco; es 
as being held rent-free, is liable to the ragt 
rent; Payment of 
(c) that the relatio 

pers n of landlord and tenant does i 
(dq) that land has been wrongly recorded as part 
particular estate or tenancy, or wrongly Si k Fa 
the lands of an estate or tenancy; kon 

(e) that the tenancy belongs to a class different from that 
to which he is shown in the record-of-rights as 
belonging; 

(A that the Revenue-officer has not postponed the 
operation of the settled rent under the provisions of 
section 110, clause (a), or has wrongly fixed the date 
from which it is to take effect under that clause; 

(g) that the special conditions and incidents of the 
tenancy have not been recorded, or have been wrongly 
recorded; : 

(h) that any right of way o 
the land has not been recor 
recorded. 

No such suit shall be brought against the 

Crown is landlord or tenant of the land to wh: 
entry relates or in respect of which the afores 


was made. 

(4) If it appears to 
incorrect, it shall in case 
section (3), declare that no ren 
other case settled a fair rent; 


and in any case refe: 
said sub-section (3), the Court may 


the following 


r other easement attaching to 
ded, or has been wrongly 


Crown unless the 
ich the aforesaid 
aid omission 


f rent settled is 
tioned in SU 
hall in 


the Court that the entry © 
(a) or case (c) men 
t is payable and, $ 


declare the 


bte made, 


Settler 
any 


of the 
rred to in clause (f) or clause @ io 
ate f 
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i settled is to take effect, or pass such order 
ry as it may think fit. 

rt has declared under sub-section (4) that 

able, the entry to the contrary effect in the 

nis shall be deemed to be cancelled. 

3 a fair rent under sub-section (4) the Court 
ents of the other tenures or holdings of 
galbe Mass COM prised in the same Settlement Rent-roll, as 
pesa der sections 104A to 104F. 

ettled by the Court under sub-section (4) shall 
duly settled in place of the rent entered 


to the ent 
en the Cow 


ni 
d by the r 


rent S 


ed to have been 
A ent Rent-roll. 
ovided in this section, no suit shall be 


1 Court in respect of the settlement of any 
o settle any rent under section 104A to 


pg) Save as PF 
ought in any Civi 


rnt or the omission t 


104F. 


9) 
under the section, it shall not: 


he district. 
104J. Presumptions as to rents settled under-sections 


104A to 104G.—Subject to the provisions of section 104H, all 
rnis settled under sections 104A to 104F and entered in a 
eerd-of-rights finally published under section 103A, or 
«ited under section 104G, shall be deemed to have been 
unectly settled and to be fair and equitable rents within the 
meaning of this Act. 


When a Civil Court has passed final orders or a decree 
ify the same to the Collector of 


S Part M. 

eti 

there “ein of rents and decision of disputes, in ¢ 
settlement of land-revenue is not being or is not about 


ases 


ar dealt with proceedings that took place after the 

ie of the record-of-rights, in cases where 
£ with of land-revenue was not made. Sections 105-105C 
sy, _ Settlement of rents and questions arising in course 
tenuteg clement. Section 106 dealt with the decision of 
"Bs ‘eating to entries and omissions in the record-of- 


O O 
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In cases where settlement of land-revenue this Act for the guidance of the Civil Court 
rt in 


poten a Publishe S = Tage pid do” gor reducing rents, as te case may be. 

s 02(e), the With the Lia o pevenue-officer may in any case under this sı 
officer would not settle rents and prepare a a Reven i a fhe ne parties such rents as he considers f ection 
though he would not settle rents in every fasa i oe to | che rents 60 proposed, if accepted in phere 
eanitele Tene mIRE settled By iiin particular aip ang P ta e: a ay be recorded as the fair rents, and sh n 
the application of parties, after the recor dor. Cas e parties, Te been duly settled under this i all be 


, t8eg, 
finally published, and within four months of the Tights Su 


final publication.] Certificate 
105. Settlement of rents by Revenue-officer inc 

a settlment of land-revenue is not being or is not ia 

made.—(1) When, in any case in which a settlemen 


toh z 

ee mete the parties agree among themselves, by com- 
lia therwise, as to the amount of the fair rent, the 

poms officer shall satisfy himself that the amount agreed 


yee fair and equitable, and, if so satisfied, but not other- 
upon shall record the amount so agreed upon as the fair 


as 
of 


ere 
OUt to by 
t of lang. 


revenue is not being made or is not about to be made, ath wis A able rent. If not so satisfied, he shall himself settle a 
the landlord or the tenant applies, within four months fion a equitable rent as provided in sub-sections (4) and (5). 


the date of the certificate of the final publication of th 
record-of-rights under section 103A, sub-section (2), fee 
settlement of rent, the Revenue-officer shall settle a fair aa 
equitable rent in respect of the land held by the tenant. 

Explanation—A superior landlord may apply fora 
settlement of rent notwithstanding that his estate or tenure or 
part thereof has been temporarily leased. 

(2) When, in any case in which a settlement of land-rev- 
enue is not being made or is not about to be made, the Revenue- 
officer has recorded, in pursuance of clause (j) of section 102 
that the occupant of any land claimed to be held rent free is 
not entitled to hold it without payment of rent, and either the 
landlord or the occupant applies, within four months from 
the date of the certificate of the final publication of the 
record-of-rights under section 103A, sub-section m, fora 
settlement of rent, the Revenue-officer shall settle a fait a 
equitable rent for the land. A 

7 p-section 

(3) Every application under sub-section (1) or sul cout 
(2) shall, notwithstanding anything contained in the 
fees Act, 1870, bear such stamp as the Provincia 
may prescribe. 

(4) In settling rents under this secti 
shall presume, until the contrary is prov 
rent is fair and equitable and shall have regar 


) Where the lands of the tenancy are included in different 
peal areas for which separate records are framed, the period 
if limitation specified in sub-section (1) shall begin to run 
fom the date of the certificate of final publication of the last 
ord which contains entries relating to the tenancy. 

105A. Decision of questions arising during the course of 
sttlement of rents under this Part.—Where, in any proceeding 
fr the settlement of rents under this Part, any of the 
blowing issues arise :— 
a) whether the land is, or is not, liable to the payment of 
rent; 
) whether the land, although entered in the record-of- 
rights at being held rent-free, is liable to the payment 
of rent; 
Whether the relation of landlord and tenant exists; 
perher the land has been wrongly recorded as part of 
Pee comer estate or tenancy, or wrongly omitted 
kr the land of an estate or tenancy; 
a the tenant belongs to a class different from 
b to which he is shown in the record-of-rights as 
elonging; 
wh f 
ad the special conditions and incidents of the 
E Nev, or any right of way or other easement 


G] 


ue-ofi 
on, the Reven™” ing 


t the 
ed, tha! A the ules 
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attaching to the land, have not, or has 
recorded, or have, or has, been wrongly Tee ot, beg 
whether the rent payable at the fic Tdeq, 
publication of the record-of-rights Ke of fing 
entered, and if not, what was the rent pa Correct 
time; yable at tpa 
A at 
the Revenue-officer shall try and decide such 
settle the rent under section 105 accordingly : 
Provided that the Revenue-officer shall not try any; 
under this section, which has been, or is already, diea 
substantially in issue between the same parties, or ba are 
parties under whom they or any of them claim, and has re 
tried and decided, or is already being tried, by a Neren 
officer in a suit instituted before him under section 106. = 
1058. Court-fees for raising an issue under section 1054_ 
When any issue is raised under section 105A, the party raising 
it shall pay, in addition to any other court-fees which he may 
be liable to pay, such court-fees as he would have been liable to 
pay if he had claimed relief under section 106. 
105C. Costs not to be awarded ordinarily in proceedings 
under section 105 by Revenue-officer—Except for reasons tobe 
recorded in writing, no Revenue-officer shall award to any 
party any portion of his costs in a proceeding under section 


105. 

106. Institution of sui 
proceedings under this part, a 
Revenue-officer at any time wit 
of the certificate of the final publicati 
rights under sub-section (2) of section 104A of this Act, 
presenting a plaint on stamped paper for the decision > 
dispute regarding any entry which a revenue-olfic 
in, or any omission which the said officer has made 
record, whether such dispute be between landlord an 
or between landlords of the same or of neighbouring 
or between tenant and tenant, or as to whe 
relationship of landlord and tenant exists. OY 
land held rent-free is properly so held, oF as to 


matter: 


issue ang 


t before a Revenue-officer—(!) In 
suit may be instituted before? 


hin four months from thé date 
on of the record-0l" 


as 
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ue officer shall hear and decide the dispute : 
Revenue-officer may, subject to such 


a 
k yt for trial. 
d also that in any suit under this section the 


r shall not try any issue which has been, or is 
event directly and substantially in issue between the same 
ea S petween parties under whom they or any of them 
pries i procee dings for the settlement of rents under this 


ce here such issue has been tried and decided, or is 


„ready being trie 
) Where the lands to which the dispute relates are 


situated in Jocal areas for which separate records are framed, 
the period of limitation specified in sub-section (1) shall 
begin to run from the date of the certificate of final 
ublication of the last record which contains entries relating 


ide! 
provi 
ye-offiice 


d, by a Revenue-officer under section 105A. 


tosuch lands. 
107. Procedure to be adopted by Revenue-officer.—In all 
proceedings under section 105, section 105A and section 106, 
the Revenue-officer shall subject to rules made by the 
Frovincial Government under this Act, adopt the procedure 
oo m Code of Civil Procedure, 1908, for the trial of 
rea ae in every sah proceeding shall have the 
BS aac ecree of a Cuil Court in a suit between 
50 shall be a ubject to the provisions of sections 108 and 
nal, 


10 š 
a iam by Revenue-officer.—Any Revenue-officer 
alf, Rie occ by the Provincial Government in this 
tlve tie h application or of his own motion, within 
“ section ioe a the making of any order or decision 
Aise the sam 5, section 105A, section 106 or section 107, 
4 eventie €, whether it was made by himself or by any 
oe but not so as to affect any order passed 
tea gone section 115C : 
that no such order or decision shall be so revised 


eal fj K x 
tom it has been filed under section 115C or until 


Sper 


Ord 
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186 The Bengal Tenancy Act and tenant agree as to the rent which shall be 

reasonable notice has been given to the parties Car i nator i able for the tari ag holding. 

appear and be heard in the matter. Neemeg une as Pe oflicer may, if he is satisfied that the rent 
108A. (Correction by Revenue-officer of mist reve js fair and equitable, but not otherwise, settle 


ake ecd P > fair and equitable rent, although the terms of 


pU! 
record-of-rights). Transferred to section 1 S pos 
S g! 15B, by the Aat “in rent a r are such, that, if they were embodied in a 
109. Bar to jurisdiction of Civil Courts.—Subject je ag hey could not be enforced under this Act: 
provisions of section 115C, a Civil Court shall not bs the ot te provisions of section 113 shall apply to a rent so 
any application or suit concerning any matter which ig ertai ani 
already been the subject of an application mada tied. jandlord or tenant may appeal to the Special Judge 
instituted or proceedings taken under sections 105 t Suit 4 mn under section 115C, on the ground that the rent 
fficer, under sub-section (1) as a fair 


i sos): to 19 inte 
(both inclusive); i oi py the Revenue-o 


Provided that nothing contained in this section sh d equitable rent, was not agreed to by such landlord or 
debar a Civil Court from entertaining a suit concerning i e? and on no other ground. 
matter which— i Fe ‘The Board of Revenue may, on application made, or of 
(a) was the subject-matter of an application unde $ its own motion in proceedings undertaken, within one year 
section 105, or section 105A, or of a suit under secti J fom the date of the order, under sub-section (1), setting a rent 
106, if such application or suit has been dismissed for J asa fair and equitable rent, direct the revision of the rent so 
default or withdrawn, or settled : 


(b) has not been finally adjudicated upon in any such Provided that no such direction shall be made until 
proceeding or suit. rasonable notice has been given to the parties concerned to 


109A. (Appeals from decisions of Revenue-offic appear and be heard in the matter. 
Transferred to section 115C, by the Act of 1928. 109D. Note of decision on record.—A note of all rents 
109B. Power of Revenue-officer to presume that agree: ea under section 105, of all decisions of issues under 
ments or compromises are lawful.—In all proceedings under an 105A or section 106 and of all orders regarding the 
this Chapter, the Revenue-officer may presume that an E a appeal or revision under section 108 or section 115C 
agreement or compromise made or entered into by a" ntlsh made in, or appended to, the record-of-rights finally 
landlord and his tenant is lawful; vp att | OS oie sub-section (2) of section 103A, and such 
put, when the terms of the agreement or compromise 110. p € considered as part of the record. 
such as might unfairly or inequitably affect the rights al tor f etis oad from which settled rent takes effect.—When a 
parties, he shall not give effect to such agreemer uc € effe ed by a Revenue-officer under this chapter, it shall 
compromise until he has given reasonable notice to the a from the beginning of the agricultural year next 
third parties to appear and be heard in the matter a oy të ont an of the decision fixing the rent or (if a settlement 
ement mace al pup we is being or is about to be made) the date of 


ers). 


and until he is satisfied that the stat Publicati 
parties to the agreement or compromise are correct. ats | Pro i lon of the record-of-rights : 
109C. Power to Revenue-officer to settle T% red it ® ithe. follows :— 


in 
conta d. el i 7 r 
prep” Tes and is comprised in an area, estate or tenure in 


agreement.—(1) Notwithstanding anything aa 
Ci * A 
of which a settlement of land-revenue is being 


section 109B, if in any case while the record is being 
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or is about to be made, the rent settled Shall, suh, 
the provisions of section 191, take effect Totty 
expiration of the period of the current settle. the 
from such other date after the expiration co óF 
period as may be fixed by the Revenue-officer . of t at 
if the land is not comprised in an area, est: 
tenure as aforesaid, and if the existing rent teat or 
fixed by a contract binding between the parties f een 
unexpired term of years, the rent settled shalla 
effect from the expiration of that term, or Eom ne 
other date after the expiration of that term as ae 
fixed by the Revenue-officer. Y be 

111. Stay of proceedings in Civil Court during Preparation 
of record-of-rights.—When an order has been made under 
section 101, directing the preparation of a record-of-rights, 
then, subject to the provisions of section 104H, a Civil Court 
shall not, — 

(a) where a settlement of land-revenue is being or is 
about to be made—until after the final publication of 
the record of rights, and 
where a settlement of land-revenue is not being made 
or is not about to be made—until four months after the 
final publication of the record-of-rights. 

entertain any application of the rent or the determination 
of the status of any tenant, in the area to which the record-of- 
rights applies. ; 

111A. Limitation of jurisdiction of Civil Courts S 
matters, other than rent relating to record-of-rights.—No 
shall be brought in any Civil Court in respect of any Aa 
directing the preparation of a record-of-rights under Z 
Chapter or in respect of the framing, publication. ae 
attestation of such a record or of any part of it oF i 
provided in section 104H, for the alteration of any woe 
such a record of a rent settled under sections 104A to oe e 

Provided that any person who is dissatisfied T in 
entry in, or omission from, a record-of-rights SS (2h 
pursuance of an order made under section 101, sub-S 


bb) 


(b) 
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jo concerns a right of which he is in possession, 
whic suit for declaration of his right under Chapter 
tute a Relief Act, 1877. 
spect of suits in which certain issues arise.—(1) 
8 word-of rights has been prepared and finally 
i respect of the land in any area in which a 
el vr jand-revenue is not being made, or is not about 
pent 0 o application or suit affecting such land or any 
ade, pat all, within four months from the date of the 
final publication of such record-of-rights, be 


ed in any Civil Court for the decision of any of 


ereo! 


cate of 
r institut 
wing issues, namely :— 


whether the land is or is not liable to the payment of 


¢ 

made 0 

he follor 
a 


rent; 

p) whether the relation of landlord and tenant exists; 

() whether the land is part of a particular estate of 

tenancy; or 

d) whether there is any special condition or incident of 

the tenancy or whether any right of way or other 
easement attaches to the land. 

B) I, before the final publication of the record-of-rights in 
sch area, a suit involving the decision of any of the issues 
Untied in sub-section (1) has been instituted in a Civil 
a Revenue-officer shall not, in a suit under section 

Proceedings under section 105A, try such issue 


less, j 3 
tited.. Such civil suit such issue is not in fact tried or 


oe in the course of setting fair rents under section 
ilin, venue-officer finds that, by reason of a suit 
‘ction f] $ decision of any of the issues mentioned in sub- 
ta pubic, ne been instituted in a Civil Court before the 
Meer ration of the record-or-rights, or before a Revenue- 
wh is a Section 106, is unable to settle a fair rent until 
Meeting, © decided, the Revenue-officer shall stay the 


tlin, 

“ORS, 

iion Š for the settlement of a fair rent, pending a final 
€ issue ; 
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and, after the issue has been finally decided, hes 
a fair rent, as if the record-of-rights had been 
accordance with such decision. 

(4) Where the making of an application or instituti 
suit has been delayed owing to the operation of sub-s, lon of 
the period of four months therein mentioneg 
excluded in computing the period of limitation pres, 
such suit or application. 


alls 
Clty 
frameq in 


ction 0}, 
Shall be 
Cribed for 


112. Power to authorise special settlement in speci 
cases.—(1) The Provincial Government may, on being eae 
that the exercise of the powers hereinafter mentioned o 
necessary in the interest of public order or of the ied 
welfare, 

or that any landlord is demanding or exacting rents in 
excess of the rents entered as payable in a record-of-rights 
prepared under this Chapter, or of the rents payable by reason 
of enhancements lawfully made after the final publication of 
such record, invest a Revenue-officer with the following 
powers or either of them, namely :— 

(a) power to settle all rents; 

(b) power, when settling rents, to reduce rents if, in the 
opinion of the officer, the maintenance of existing 
rents would on any ground, whether specified in this 
Act or not, be unfair or inequitable. 

(2) The powers given under this section may be made 
exercisable within a specified area, either generally or with 
reference to specified cases or classes of cases. 

(2a) A settlement of rents under this section shall 
in the manner provided by sections 104 to 104 
inclusive). ak 

(2b) If any rent other than rent for which a decree at e 
ready been obtained is in arrear in respect of a tenancy a 
time when a settlement of rents is made under thi as 
such arrear shall not be recoverable in any Cou 
it exceeds the amount which would have been due as " 
the tenancy had the settlement of rent taken pien 
commencement of the period for which such rent is © 


be made 
J (both 


in s0 
rt in s a 
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jod for which rents as settled are to remain 
) When the rent of a tenure or holding is settled 
ere 
i p this oa ement or of a subsequent alteration in the 
wd fe tenure oF holding. be enhanced, in the case of a 
oe occupancy-holding or the holding of an under- 
ee Pag occupancy rights, for fifteen years, and, in the 
ayt 2Y on-occupancy-holding or the holding of an under- 
00 a having occupancy rights, for Five years; and no 
ayat A shall be reduced within the periods aforesaid save 
ueh roun d of alteration in the area of the holding or on the 
pa specified in section 38, clause (a). 
a The said periods of fifteen years and five years shall be 
unted from the date on which the rent settled takes effect 
under this Chapter. 
114. Expenses of proceedings under this Chapter.—(1) 
wien the preparation of a record-of-rights has been directed 
qunder-taken under this Chapter, in any case except where a 
sdllement of land-revenue is being or is about to be made, the 
apenses incurred in carrying out the provisions of this 
Chapter in any local area, estate, tenure or part thereof 
= ee a aN be incurred at any time, heen 
ae. a = al aes of the record-of-rights, in the 
Shiney ees a Aci A S of boundary marks and 
mwsions of this on ected for the purpose of carrying out the 
Eine] m apter) or such part of those expenses as 
ioris ihe de may direct, shall be defrayed by 
a, estate ri nants and occupants of land in that local 
bstments me or part in such proportions and in such 
dito al —- as the Provincial Government, having 
k Seats circumstances, may determine. 
ied for [ini amount of the expenses likely to be 
r aay. marke f maintenance, repair or restoration of 
mot f such Or a period not exceeding fifteen years, or 
w t, May be re amount as the Provincial Government may 
| Penses i in advance in the same manner as if 
been already incurred. 


ae 
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(3) The portion of the aforesaid expenses which 


is liable to pay shall be recoverable by the Govern, Person 

were an arrear of land-revenue due in respect of the aS if 
Said lo 

tal 


area, estate, tenure or part. 

(4) The cost of preparing copies of survey maps an 
of-rights under this Chapter for distribution to lanq 
tenants shall be deemed to be part of the expenses i 
carrying out the provisions of this Chapter. 

Explanation.—The word “tenure” in this section į 
all revenue-free and rent-free tenures and holdings ma 
local area, estate or tenure. ii 


115. Presumption as to fixity of rent not to apply whi 
record-of-rights has been prepared.—When the Searle 
mentioned in section 102, clause (b), have been recorded an 
this Chapter in respect of any tenancy, the presumption under 


section 50 shall not thereafter apply to that tenancy. 


115A. Demarcation of village boundaries.—In the de- 
marcation of village boundaries for the purpose of making a 
survey and preparing a record-of-rights under this Chapter, a 
Revenue-officer shall so far as is possible, and subject to the 
provisions of the Bengal Survey Act, 1875, preserve, as the 
unit of survey and record the area contained within the 


exterior boundaries of the village maps of the revenue survey 
(19) (b) of section 


or other survey, if any, adopted under clause 
3 as defining villages : 
and, where village maps prepared at su 
survey exist, he shall not, without the sanc 
Revenue, adopt any other area as such unit. 
115B. Correction by Revenue-officer of mistak 
record-of-rights.—Any Revenue-officer specially em 
by the Provincial Government in this 
application or of his own motion, within two years 
date of the certificate of the final publication of 
rights under sub-section (2) of section 103A, corr 
in such record-of-rights which he is satisfied has O° 
owing to a bona fide mistake : 


ect any en 


id Tecorg. 
lords an 
Meurred i 


udes 
hin a 


ch revenue OF other 
tion of the Board 


es in 


powered 


the record? 
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at no such correction shall be made if an 
ch entry has been filed under section 115C 
Je notice has been given to the parties 
appeal and be Heard in the matter. 

e eals from decisions of Revenue-officers.—(1) The 

416! i Government shall appoint one or more persons to 
ri Judge oF Special Judges for the purpose of hearing 

socii mthe decisions of Revenue-officers under sections 

oth jnclusive) and section 115B. 
9) appeal shall lie to the Special Judge from the 
l asofa Revenue-officer under sections 105 to 108, both 
E and section 115B, and the provisions of the Code of 
a procedure, 1908, relating to appeals shall, as nearly as 
ay be apply to all such appeals. 

(3) Subject to the provisions of sections 100 to 103, section 
m, section 108 and section 144 of, and Order XLII in 
giedule I to the Code of Civil Procedure, 1908 an appeal shall 
jeto the High Court from the decision of a Special Judge in 
aycase under this section (not being a decision settling a 
mt) as if he were a Court subordinate to the High Court 
{ihin the meaning of section 100 of that Code : 
ee ey oa 2 a second appeal the High Court alters 
ee pecial Judge in respect of any of the 
Mig hae ae erence to which the rent of any tenure or 
Re or ht Chee te Court may settle, a new rent for 
mts ol the oth ing, but in so doing shall be guided by the 
tapiced i th er tenures or holdings of the same class 
Wor settled u same record as ascertained under section 

nder section 105 or section 108. 


CHAPTER —XI 
Non-accrual of occupancy and non-occupancy yi 
and record of Proprietor's private lan ds. ghts 

[It was only proprietors who could have any priva 
When the estate was sold the private lands passed 
purchaser.! Proprietors could have no right of ae 
his parivate lands.? All lands were presumed to be raver 

116. Saving as to certain lands. — Nothing in a 
shall confer a right of occupancy in, and nothing in Pter y 


te lands 
On to the 


€ 
‘Upangy ; 


mi 
en e-officer t 


na P ie meaning of 
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r any public work such as a road, canal or 
required for their repair or 


Non 


sed fo 
or were 


er of provincial Government to order survey and 
10) rietor's private Jands.—The Provincial Govern- 
of Pr rom time to time, make an order directing a 
ay o make a survey and record of all the lands 

ified local area which are a proprietor's private lands 
ecilie section 116. 


er for Revenue-officer to record private land on 


ji Ch: wi 
VI shall apply to, lands acquired under the Land Aea ‘i of proprietor or tenant.—In the case of any land 
Act, 1894, for the Government or for any local authority or a ry ae be a proprietor's private land, on the application of 
allege’ 


a Railway Company, or lands belonging to the Crown within 
Cantonment, while such lands remained the property of ik 
Crown, or of any local authority or Railway Company, or 
lands owned by the Crown or by any local authority which are 
used for any public work, such as a road, canal or embank- 
ment, or are required for the repair or maintenance of the 
same, or to a proprietor's private lands known as khamar, 
nij, nij-jot, ziraat, sir or khamat where any such land is held 
under a lease for a term of years or under a lease from year to 
year. 
Note.—The object of this section was to exclude the 
proprietor's private lands from the operation of Chapters V 
and VI. The acquisition of occupancy or non-occupancy right 
by a tenant in the proprietor's private land could not be 
prevented unless the landlord proved that when the holding 
was first created, it was held under a lease for a term oe 
or from year to year. This section was amended by the ae 
1907, 1908 and 1928 under which it was provided that ae 
of occupancy accrued in Government lands in a Can 894 
or in lands acquired under the Land Acquisition Act, 6" 
while they were the property of Government or cori? 
authority or a Railway Company. Nor did such rights oity 
any local aU 


offi 


reci 


m 


the propriet 
dep 


this beha! 


shal 


or or of any tenant of the land, and on his 
ositing the required amount for expenses, a Revenue- 
cer may, subject to, and in accordance with, rules made in 
If by the Provincial Government, ascertain and 
ord whether the land is or is not proprietor's private land. 


119. Procedure for recording private land.—When a 


Revenue-officer proceeds under section 117 or 118 the 


vision of sections 103A, 103B, 106, 107, 108, 109 and 115C 
ll apply. 
120. Rules for determination of proprietor's private 


fnd—(1) The Revenue-officer shall record as a proprietor's 
private land — 


a) land which is proved to have been cultivated as 
khamar, ziraat, sir, nij, nij-jot or khamat by the 
Proprietor himself with his own stock or by his own 
servants or by hired labour for twelve continuous 
Years immediately before the passing of this Act, and 
cultivated land which is recognised by village usage as 


Proprietor's khamar, ziraat, sir, nij, nij-jot oF 
hamat, 


b 


2) | 
M determining whether any other land ought to be 


to lands owned by the Government or by Neon, 
” tant a proprietor's private land, the officer shall une 
Yay pas Ocal cu i ether the lan 
1. Joy v. Bayee (1867) 7 W. R. 40. me fore thes stom, and to the question whe alin tenes 
2. Reed v. Sreekishen (1871) 15 W. R. 430. Tieton’ 3 econd day of March, 1883, spect! 


rivate land, and to any other evidence that may 
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be produced; but shall presume that and is not 
private land until the contrary is shown. ProDtietoe 
(2a) Notwithstanding anything containeg t 
agreement or compromise, or in any decree which i n any 
his satisfaction to have been obtained by collusion Proveg ty 
Revenue-officer shall not record any land as q or fraud, a 
private land, unless it is proved to be such by capers 
evidence of the nature described in sub-section 0 Sfactoy 
section (2). OF sub, 
(3) If any question arises in a Civil Court as to wh 
land is or is not a proprietor's private land, the Court ether 
have regard to the rules laid down in this section fe shal 
guidance of Revenue-officer. oF the 


CHAPTER —XI 
Distraint. 1 
121-142. Repealed by the Act of 1928. 


s “Th 
1. For the history of the law of distraint, see authors 


Raiyats,” Chapter 7, Section 2. 


E peng?! 


CHAPTER —XM 
Judicial Procedure 

r dealt with the special rules of procedure 
d applications between landlord and tenant 
Tenancy Act. Sections 143 and 144 dealt 
rocedure and jurisdiction. Section 145 

watt be rules of procedure in favour of the landlord's 
relaxe sections 146-153 made certain special provisions for 
gen S sections 146A and 146B dealt with the rights and 
; harer tenants in relation to rent suits, while 


X chapte 
S 

a suits an 
ae the pengal 
ynde e law of P 


section 147 ¢ m 
ection 148 laid down certain rules of procedure regarding 
st 


rent suits. Sections 149-152 provided that in certain cases the 
tenants’ plea in defence would not be entertained without 
deposit of rent or part thereof in Court, Sections 153 and 153A 
dealt with appeals in rent suits and application for setting 
aide an ex-parte decree. Section 147A related to compromise 
in suits between landlord and tenant and section 147B 
emphasised the evidentiary value of a record-of-rights in such 
suit, Sections 155 and 156 related to suits for ejectment of a 
tenant, while section 157 gave the landlord an option, in a 
suit for ejectment of a trespasser, to treat the latter as a 
oo 158 dealt with an application for determina- 
e incidents of a tenancy.] 

or t modify Civil Procedure Code in its 
Hh Count © suits between landlord and tenant.—(1) The 
ae a from time to time, with the approval ot the 
daring SAC make rules, consistent with this Act. 

I ane any portions of the Code of Civil Procedure, 
thor to a ot apply to suits between landlord and tenant as 
th bie NY specified classes of such suits, or shall apply to 

ct to modifications specified in the rules. 


Su 
"hep bject to any rules so made, and subject also to the 


Provisi 
tla Sions of this Act, the Code of Civil Procedure, 1908, 


DY to an Such suits. 
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144, Jurisdiction is procedings under Act.—(1) 
action in all suits between landlord and tenant ie © case 
for the purposes of the Code of Civil Procedure shat, 
deemed to have arisen within the local ine 8, he 
jurisdiction of the Civil Court which would have ; s he 
to entertain a suit for the possession of the tenure o Si ition 
in connection with which the suit is brought abe Olding 
between landlord and tenant as such shall be iane Suit 
any Court other than a Court within the local Jusa i 
which the lands of the tenure or holding, as the case ‘ection of 
are wholly or partly situated. MAY be, 

(2) A landlord may institute one suit in respect of th 
of more than one tenancy, if the tenancies, in Tespect 
rent of which the suit is brought, are held in similar rig 
equal status by the same tenant under him : 

Provided that — 


(i) the claim in respect of each tenancy shall be stated 
separately in the plaint; 


E Tent 
of the 
ht and 


(ii) separate decrees shall be made in respect of each 
tenancy; 

the costs of the suit shall be apportioned by the Court 
in respect of each tenancy; and 

separate court-fees shall be levied on the plaint in 
respect of the claim on account of each tenancy. 

(3) When under this Act a Civil Court is authorised to make 
an order on the application of a landlord or a tenant the 
application shall be made to the Court which would have 
jurisdiction to entertain a suit for the possession of the ne 
or holding in connection with which the application 
brought. 

145. Naibs or gumashtas to be recognised 
naib or gumashta of a landlord empowered in thi 
written authority under the hand of the landlo atl 
the purposes of every such suit or application, be deem” rte 
the recognised agent of the landlord within the mere the 
Code of Civil Procedure, 1908, notwithstanding ie 
landlord may reside within the local limits of the ju 


(iti) 


liv) 


agents!" 
is behalf by? 
rd, shall for 


diction 
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he suit is to be instituted or is pending, 


_, which t 
u jon is made : 


; e applicat 
otwithstanding anything contained in the 
1908, every such naib or gumashta 


oot? a the pleadin: 
ve" sed to 0 
fi e TE es verification. 
i post ° ojal register of suits.—The particulars mentioned 
146. SP° order VII in Schedule 1 to the Code of Civil 
ane } Pa shall, in the case of such suits, instead of 
pocedure» 5 ‘a ine register of civil suits prescribed by rule 2 
mgeni in schedule I to the said Code, be entered in a 
order ister to be kept by each Civil Court, in such form as 
eda Government may, from time to time, prescribe 
a behalf. 
146A. Joint and several liability for rent of co-sharer 
ants in a tenure or holding.—({1) Notwithstanding anything 
mlained in the Contract Act, 1872 all co-sharer tenants in a 
mure or holding and their successors in interest shall be 
kbe to the landlord jointly and severally for the rent 
wyable to such landlord on account of the tenure or holding, 
wether such rent has accrued during the time of their own 
‘cupation or during the time of the occupation of their 
iedecessors-in-interests. 
a Blanding anything contained elsewhere in this 
thing oe pe a decree for arrears of rent of a tenure 
inst all the e in execution of such decree shall be valid 
ties ‘eg anie whether they have been made 
t manner ena suit or not and against the holding in 
presented ik in Chapter XIV, if the defendants to the 
or holding f e entire body of co-sharer tenants in the 
k 8 The me” or the rent of which the suit was brought. 
p itg sha e body of co-sharer tenants in a tenure or 
t resented b the purposes of sub-section (2) be deemed to 
Ne y the defendants to the suit if such defendants 
y 


gE 
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all the co-sharer tenants in the tenure ar 
whose homestead are situated in the Village plang 
the tenure or holding is situated; in Whig 
(ii) such of the co-sharer tenants in the tenure or, 

as have, at any time during the three years ee "Olding 
that for the rent of which the suit is brought St 
any payment of rent for the tenure or holding. * Made 


(iii) such co-sharer tenants who having Purchase 
interest in the tenure or holding, have given et 
the purchase under sub-section (3) of section D. of 
section 26C, as the case may be, or who a 
succeeded to an interest by inheritance have he 
notice of their succession under section 15; and Š 

(iv) all other co-sharer tenants in the tenure or holding 
whose names are entered in the landlord's rent-roll, 

Note.—This section was inserted by the Act of 1928. The 

object of the amendment was to meet the difficulties which 
the landlords experienced in trying to ascertain all the co- 
sharers in a holding before a rent-suit was brought with the 
possibility that the sale of the holding in execution of the 
decree obtained in that suit might subsequently be held to be 
invalid as a rent-sale under Chapter XIV on the ground thatan 
absentee co-sharer had been omitted from the suit, it was 
proposed to enact that each co-sharer tenant should be jointly 
and severally liable for the rent of the tenancy and the sale 
would be valid as a rent-sale if the defendants in the suit 
represented the entire body of co-sharer tenants in Fo 
holding. It was also made clear which of the co-sharer tenani 
would be deemed to represent the entire body of co-share 


tenants. 1 


(i) 


own in the Ful 
y tenants 

ction 
were jointly and severally liable for the ren! al 
(2) adopted the principle laid down in the case of 


1. Notes on clauses. 
2. (1925) 29 C. W. N.1000 (F. B.). 
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one of a number of co-sharer tenants 
yo Py the rest as their representative, he could be 
t forwat' sole tenant for the purpose of a suit for arrears 
ed 28 — passed against him would be binding 

da arers too, and would have the effect of a 


at where 


other co-sh 


gt th P 
fm cree within oe 
arers We 


meaning of Chapter XIV even though 
re not parties to the suit, Sub-section 
circumstances which would raise a 
on pre sumption of represeiANDN: 
sl cedure in rent-suit against co-sharer tenants in 
_—(1) Notwithstanding anything contained 
n Act, 1908, any person who claims that he 
jld have been joined as a co-sharer tenant defendant in a 
K for the recovery of arrears of rent due in respect of a 
a or holding may at any time before the hearing of the 
suit has been commenced apply to be made a party defendant 
to the suit, and the Court shall consider his claim, and if it 
finds that he should have been so joined shall join him as a 


te! i 
in the Limitatio 


party defendant : 

Provided that if any such person at any time in the course 
ofsuch suit pays into Court the full amount of the claim 
logether with such costs as the Court may direct, the suit shall 
be dismissed and in any such case the provisions of section 
171 shall apply. 

a ENSEN: of sub-sections (2) and (3) of section 
a ined ties as may be, apply in the case of a co-sharer 
section. s a defendant under sub-section (1) of this 

Note, 

ii ee Section was inserted by the Act of 1928 to 
Peration of ap ise of a co-sharer tenant against the 
“ction 1464 a doctrine of representation as embodied in 
St suit who The landlord could omit a co-sharer in the 

d not come within the four clauses of that sub- 


and 
Nh he war” co-sharer might be affected by the decree 


S 
e Oray tothe suit. Section 146B, therefore, 


i (19) 
317 
C. w, N 
+N. 833. 
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i s 
intena S 
to 


contest the suit but simply wanted to satisfy the al 
aim ; 


order to save the tenure or holding, he could Pay the clai 
costs at any time in the course of the suit. If he ant and 
contest as a defendant or simply to come on the fa 
must apply to be joined as a defendant before the h rd, 
the suit. He must, in either case, satisfy the Court that 
co-sharer tenant of the holding in suit. 

Sub-section (2) provided that the addition of a 
joined under section 146B should also be consi, 
determining whether the tenancy was represented, wi 
meaning of section 146A. 

147. Successive rent-suits.—(1) Subject to the Provisions of 
rule 1 of Order XXIII in Schedule I to the Code of Civil 
Procedure, 1908, where a landlord has instituted a suit 
against a raiyat or an under-raiyat for the recovery of any 
rent of his holding, the landlord shall not institute another 
suit against him for the recovery of any rent of that holding 
until after nine months from the date of the institution of the 
previous suit. 

(2) Nothing in sub-section (1) nor in rule 2 of Order Il in 
Schedule I to the Code of Civil Procedure, 1908, shall be 
deemed to prevent a landlord instituting a suit for a portion of 
the arrears of rent in respect of a holding, provided that— 

(a) the claim in such suit shall be for the rent or the 
balance of the rent due for a complete agricultural year 
or years; and 
the plaint shall contain in addition to t 
specified in clause (b) of section 148, t f 

i i the date of © 
which might have been made on ap said 
institution of the suit, and the period to which 
total claim relates. py ac 

(3) Where a subsequent suit for rent is instituted ye 8 
sharer landlord and has been consolidated wi 
suit for rent under the provisions of sub-section 
148A, the date of the institution of the subsequen 


le 
Saring of 


he Was 


Person 
ered in 
thin the 


he particulars 


Š he total claim 


(4) of 
t suit sh" 
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es of this section, be deemed to be the date of the 


urpos t instituted and with which 


irs 
A Sich a 

s soudate i romise of suits between landlord and tenant, 
c 141b CT jan ding anything contained in rule 3 in Order 

) No! fuel to the Code of Civil Procedure, 1908, if any 
yo ia aa landlord and tenant as such is wholly or partly 
suit ila agreement or compromise the Court shall not 
qjusted Y sement or compromise to be recorded and shall 

decree in accordance with such agreement or 
pot pass e unless it is satisfied, for reasons to be recorded in 
; a the terms of such agreement or compromise are 
Betas if embodied in a contract, they could be enforced 
under this Act: i ARA 
provided that, in the case of a suit instituted by the 
landlord to enhance the rent, the enhancement, if any, agreed 
upon may be decreed if the Court be satisfied, for reasons to be 
recorded in writing, that such enhancement is fair and 
equitable and in accordances with the rules laid down in this 
Act for the guidance of Courts in increasing rents. 

(2) Where the terms of any agreement or compromise are 
such as might unfairly or inequitably affect the rights of third 
Paties, the Court shall not pass a decree in accordance with 
such agreement or compromise, unless and until it is satisfied 


by evidence that the statements made by the parties thereto 
are correct. 


ae oA a proprietor, agrees that B, his tenant 
tights of ain as an occupancy-raiyat; this affects the 
Section, in € tenants of B. The Court must, under this sub- 
tined: duire whether B is a tenure-holder or a raiyat as 
à talya ie 5. If the Court finds on the evidence that Bis 
*€eement Hat Pass a decree in accordance with the 
holder,” ut shall not do so if it finds that B is a tenure- 


it was 


W 
i ia Regard to be had by Civil Courts to entries in record 
Pepareg 2 all areas for which a record-of-rights has been 
“ton ib snd finally published under sub-section (2) of 
BA, a Civil Court shall, in all suits between landlord 


204 The Bengal Tenancy Act 


and tenant as such, have regard to the entries in Suci 
of-rights relating to the subject-matter in dispute 
be produced before it, unless such entries have been y 
evidence to be incorrect; and, when a Civil Court ety 
decree at variance with such entries, it shall e a a 
reasons for so doing. ord its 


Teco 
rd. 
Which d 


148. Procedure in rent-suits—The following ru] 

apply to suits for the recovery of rent :— 

(a) sections 68 to 72 of the Code of Civil Procedur 
and rules 1 to 13 of Order XI, rule 83 of Order 
rule 2 of Order XLVIII in Schedule I to the sai 
and Schedule III to the said Code shall not 
any such suit; 

(b) the plaint shall contain, in addition to the 
particulars specified in rules 1, 2, 4, 5 and 6 and sub. 
rule (2 ) of rule 9 of Order VII in Schedule I to the Code 
of Civil Procedure, 1908, a statement of the 
situations, designation, extent and boundaries of the 
land held by the tenant; or, where the plaintiff is 
unable to give the extent or boundaries in lieu thereof 
a description sufficient for identification. The plaint 
shall further contain a statement as to whether a 
record-of-rights has been prepared and finally 
published in respect of such land; 

(c) where the suit is for the rent of land situated within 
an area for which a record-of-rights has been finally 
published, the plaint shall contain a statement of the 
serial number or numbers borne by the tenancy in the 


rocord-of-rights, and of the area and rental of ihe 
the Court is 


iting, that 
t cause 


€S sha 


€, 1908, 
XXI ang 
id Code, 
apply to 


tenancy according to such record, unless 
satisfied, for reasons to be recorded in wr 
the plaintiff was prevented by any sufficien 
from furnishing such statement : 

Provided that, in all cases in which the Court ag? 
plaint which does not contain such statement, t 
shall, and in any other case in which it seems fit 
may require the Collector to supply, without payment 
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a150 that when the plaint contains such a 
statement of the situation, designation, extent 

nts sa softhe Jand held by the tenant as referred to in 
shall be required except an so far as may be 
0 for the purposes of clause (d) ; 

changes have occurred in the area, survey, 
z rent of the tenancy since the record-of-rights 

yas finally published, the plaint shall further 

vontain a statement showing the particulars of such 

changes; 

the summons shall be for the final disposal of the 
G] uit, unless the Court is of opinion that the summons 
ehould be for the settlement of issues only; 
the service of the summons may, if the High Court by 
mle, either generally, or specially for any local area, 
so directs, be effected either in addition to, or in 
substitution for, any other mode of service, by 
forwarding the summons by post in a letter addressed 
to the defendant and registered under Chapter VI of 
the Post Office. Act, 1898 ; 

When a summons is so forwarded in a letter, and it is 
pwed that the letter was duly posted and registered the Court 
‘presume that the summons has been duly served ; 

B a vithstanding anything contained in the Code of 
Fee pedire: 1908, or any rules made thereunder 
E aintiff in a suit for recovery of arrear of rent 
itera be required to supply any identifier for the 
ae e of serving the summons on the defendant or 
cae and the serving officer shall serve the 

Ron = after due inquiry as to the identity of the 
Summons whom, or the house or property where, the 
summons iS served. The serving officer shall serve 
he shall in the presence of at least two persons an r 

A — NE possible, require the signature o 
Sons to be endorsed on the original sum- 


Ong 
and, where he is unable to serve the summons, 
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(i) 


0) 


(k) 


(ia) 
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he shall, whenever possible, require the gj 
i En: 
two persons of the locality to be so endorsed: atures a 
notwithstanding anything contained in Ha 
Order XXXII in Schedule I to the Gode 413) at 
Procedure, 1908, the Court may serve on th 
guardian of a minor defendant in a suit for e 
rent a notice informing him that he will be tr 
the guardian of such defendant in respect of 
unless he appears and objects within such t 
being less than fourteen clear days after the an not 
the notice, as may be specified in the said ate of 
in default of complaince with such Notice = 
natural guardian shall, unless the Court athen 
directs, be deemed to be the duly appointed guardia 
of the said minor defendant for all the Purposes of 
such suit ; 
a written statement shall not be filed without the 
leave of the Court, but the Court shall record its 
reasons for granting or refusing such leave; 
the rules of recording the evidence of witnesses 
contained in rule 13 of Order XVIII in Schedule | to the 
Code of Civil Procedure, 1908, shall apply, whether an 
appeal is allowed or not ; 
(i) notwithstanding anything contained in the Code o 
Civil Procedure, 1908, where a suit is instituted fo 
rent entered in a record-of-rights finally published 
under Chapter X or where the rent is payable ane 
registered lease between the landlord and the tenan 
or where the annual rent payable has been ecte u 
a previous suit between the landlord and the ace 
the Court may, if the plaintiff desires to proceed un 
this section, issue a special summons me 
prescribed form ; 
service of the special summons referred 
clause (i) shall ordinarily be effected by 
the summons by post in a letter with ac 
ment due addressed to the defendant and T° 
under Chapter VI of the Post Office Act, 1 


ivi] 


as 
Suit, 
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na summons is so forwarded, and it is proved 
ie the letter was duly posted and registered, the 
a 


urt may presume that the summons has been duly 
Co 


served; > fi 4 
pena special summons referred to in sub-clause (i) 
w 


s been served, if the defendant fails to appear and 
wend the suit, the allegations in the plaint as 

ards the rent due shall be deemed to be admitted 
ine plaintiff shall be entitled to a decree for any 
rai not exceeding the sum mentioned in the 
summons together with interest at the rate of six per 
cent per annum from the date of the suit up to the date 
of payment and for costs with interest thereon : 

provided that the Court may at its discretion in any case 
in which it thinks fit, direct the plaintiff to adduce evidence 
insupport of his claim : 


(i 


provided also that notwithstanding anything contained 
insection 13 of the Evidence Act, 1872, where a decree has 
been passed under this clause, no statement in the plaint 
rgarding the nature, area and incidents of the tenancy or 
regarding any liability other than the rent claimed as due 


shall be evidence against the tenant in any subsequent suit or 
proceeding; 


(ii) within seven days after the passing of a decree under 
ae (ii) the Court shall send at the cost of the 
ce to the defendant or defendants against 
card in rs decree has been passed a registered post 
Contained e prescribed form stating the particulars 
a decree in the decree and no action in execution of 
elapsed shall be taken until a period of sixty days has 

(ia) ane the date of the decree ; 

the ae anything contained in section 34 of 

Payable Civil Procedure, 1908, no interest shall be 
rom the date of the decree on the aggregate 

decreed, if such aggregate sum is paid in full by 


8 

the ; 

4 desësment-debtor within sixty days from date of 
Tee ; 
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(iv) notwithstanding anything containeq in y 
Order IX in Schedule I to the code of Civil pS 13 
1908, or in section 153A of this Act, where Too uy 
passed ex-parte against a defendant under sub Ce ig 
(ii), he may apply to the Court by which the deer, Ausg 
passed for an order to set aside the decree te Wag 
satisfied that summons was not duly served a is 
there is prima facie evidence of a bona fi de aa 
may make an order setting aside the decree asa Enee, 
him or if necessary against all or any of th nst 
defendants also; © Other 

0) when any account books, rent-rolls, Collecti 
papers, measurement-papers, maps or extracts ni 
records-of-rights have been produced by a ar 
before any Court, and have been admitted in evidene, 

in a suit pending therein. copies of, or extracts from, 
such documents, may be certified by a duly authorises 
officer of such Court to be true copies or extracts 
without the payment of any court-fee, and such copies 
or extracts, may, with the permission of the Court, be 
substituted on the record for the originals, which may 
then be returned to the party, 


and thereafter copies and extracts, so certified, may be 


admitted in evidence in any other suit instituted in the same. 
or any other Court, unless the Court before which they are 
produced seems fit to require the production of the originals; 


(m) the Court may, when passing the decree, order on the 
oral application of the decree-holder the execution 
thereof; i 

(n) notwithstanding anything contained in sub-rule as 
rule 11 of Order XXI in Schedule I to the Code of a 
Procedure, 1908, the Court shall not, p i 
special reasons to be recorded in writing. UE 
decree-holder to file a copy of the decree or any i 


(0) notwithstanding anything contained in able ures 
Order XXI in Schedule I to the Code of Civil oe 
1908, an application for the execution of a 
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obtained by a landlord shall not be made by 
-snee of the decree unless the landlord's interest 
si d has become and is vested in him. 
jn the lan rocedure in rent-suits is laid down in 
yote- d XIV of the Bengal Tenancy Act. 1885, The 
gislature in making such special provisions 
icy 0 hand to provide for the speedy realization of 
vs of ie landlord and on the other hand to safeguard 
rent P: ; from successive suits, and improvident compro- 
nate e Code of Civil Procedure, 1908 applied in a rent- 
me to the provisions of the Bengal Tenancy Act. A 
+ must be instituted in the Civil Court which would 
aan tion to entertain a suit for the possession of the 
pave juris eaarection with which the suit was brought.4 
holding Fandlord instituted a suit against a raiyat for the 
Where a of any rent of his holding, he could not institute 
ae suit against him for the recovery of any rent of that 
holding until after nine months from the date of the 
institution of the previous suit.5. 


suit subjeC 


The plaint in a rent-suit must, in addition to other 
particulars, contain a statement of the situation, designation, 
atent and boundaries of the land held by the tenant. But 
were the plaintiff was unable to give the extent or boundaries 
ofthe land, he had to give a description sufficient for its 


identification. It was also necessary that the plaint should 


tain a statement as to whether a record-of-rights was 
Prepared and finally publishe 


ai d in respect of such land. If it 
iia published, it was sufficient to give in the plaint 
a an number of the tenancy, the survey plot number 


dag net and rental according to such record. Where any 
ad occurred in the area, 


“ancy sj $ survey plots or rent of the 
7 Since the final Publication of the record-of-rights, it 

1 

7 Paja Ban - 

i Se wera V. Khetterpal (1911) 16 C. W. N. 259 at 361. 

q © 1474 ty 

5, fo Mag, 
& 147 (1) 
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zi The Bengal Tenancy Act sufficient to liqudate the amount of the 

eae and if the decree-holder desired that the 
and co should be sold with power to avoid all 
ject o. 


or b they were sold on a subsequent day with power 


was necessary to include in the plaint a state, 


Me 
the particulars of such changes. Ent sh, 


Wing 


A written statement could not be filed without th oe vances: prances.! An occupancy holding, however, 
the Court but the Court was obliged to record its r © leave of i all incum! the first instance with power to avoid all 
granting or refusing such leave. When the defendant "S for | ot tup to oe - rocedure for annulling incumbrances 
that money was due from him on account of Tent, bur ee nces- THE Ton 167 of the Act; and that procedure 
that it was due not to the plaintiff but to a third Per adeg pe pained in sec d by which incumbrances could be 
that the amount claimed was in excess of the amoun or | 92 the only seen section a purchaser of a tenure or a 
the Court would refuse to take cognizance of the lea due? | ‘ded-? Under tha an occupancy holding might within 
the defendant paid into Court the amount admitteg to ea jding at fixed rate or f the confirmation of the sale or the 
or such reasonable portion of the money as the oe E year from the date ° had notice of the incumbranc 
directed.4 The Court might, when passing the decree, ie Ke on which he first ha tee 


execution on the oral application of the decree-holder, 

When the decree was passed ex-parte against a tenant, he 
could apply to the Court by which the decree was Passed fi a 
order to set aside the decree. If the Court was satisfied that 
summons was not duly served and that there was prima fai 
evidence of a bona fide defence, it might make an order setting 
aside the decree. An essential ingredient of every application 
for an order to set aside a decree passed ex-parte, or fora 
review of judgement was a statement of the injury sustained 
by the applicant by reason of the decree or judgement and no 
such application was admitted (a) unless the applicant, at or 
before the time when the application was admitted, deposited 
in Court to which the application was presented the amount, 
if any, which he admitted to be due from him to the decree: 9 Curt” 
holder, or such amount as the Court might direct; or (b) Te Befo, 
the Court, after considering the statement of injury, WS Porson 
satisfied that no such deposit was necessary.” ii 

In execution of decree against a tenant in a are 
tenure or a holding at fixed rate was ordinarily sold dite 
all registered or notified incumbrances.® But if the 


vas later, present to the Court an application in 
ghichever V sting him to serve on the incumbrancer a notice 
wating ea S e the incumbrance was annulled. The 
eae was deemed to be annulled from the date on 
re notice was served.’ The sale of a tenure or a holding 


didnot make any incumbrance thereupon ipso facto void. 


When an order for the sale of a tenure or a holding for 
wears of rent was made, the tenure or holding could not be 
teased from attachment unless, before it was knocked down 
bthe auction purchaser, the amount of the decree, together 
ith the cost incurred, was paid into Court, or the decree- 
‘der made an application for the release of the tenure or 
kling on the ground that the decree had been satisfied out of 


re the sale took 
whose i 
money into Cou, 


place the judgement-debtor or any 
mesis were affected by the sale could pay 
rt. But it was an error on the part of the Court 


S Ste.1g5 (9 
Sesi 
1. Sec. 149(1). ae !87(3) 
2. Sec. 150. ni y, 
3. Sec. 149 (1) & Sec. 150. Jg Ste. 17o at (1897) I. L. R. 24 Cal. 746. 
4. Sec. 151. Ste, Vola)” 
5. Sec. 153A. i 
6. Sec.164. 
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pad to pe made strictly ene the time allowed by 
epost court had no power in extend the time.! But if the 
pi He debtor WAS prevented by on act of Court from 
eee the money within the specified period, he might do 
gepost rst opportunity after the expiry of that period, for 
so at Cae rt cannot prejudice a man (actus curiae neminem 
nae of Z rhus if the Court was closed on or before the last 
ovo eriod limited, he might pay the said sum into 
dy tne first day the Court reopened.? A conditional 
o sufficient.4 It was essential that the deposit 
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to accept money from any person without first of 
whether he had in the tenure or holding any inter 
by the sale.! When any person, whose interests Wi 
by the sale of the tenure or holding advertised 4. fecteg 
execution of a decree for arrears of rent, paid hie 
amount requisite to prevent the sale — Our the 
(a) the amount so paid by him was deemed to 
bearing interest at 12 p.c. per annum and se 
mortgage of the holding to him; 


deg 
eSt Vos, ‘hg 


bea deh 
“ured by 


: ii jt was 
[b) his mortgage took priority of every other chan depost e such that the decree-holder and the purchaser might 
the tenure or holding other than a charge for oa a it at once. 
. ts il 
of rent; and wil F irib application was made for setting aside the sale 


(c) he was entitled to possession of the tenure or holdin 
as mortgagee of the tenant and to retain possession of 
it as such until the debt, with interest due thereon 
had been discharged.? : 

The decree-holder might bid for or purchase the tenure 

holding without the permission of the Court, but the 
judgement-debtor could not bid for or purchase a tenure ora 
holding so sold.3 When a judgement debtor purchased by 
himself or through another person a tenure or a holding so 
sold, the Court might, if it thought fit, on the application of 
the decree-holder or any other person interested in the sale 
set aside the sale.4 

When a tenure or a holding was sold for arrears of ao 

judgement debtor or any person whose interests were affec 


te of 
i i ithi days from the date 0 
by the sale might, at any time within 30 day aiie his 


days from the date of the sale or where such 
application was made but disallowed, the Court made an order 
confirming the sale and thereupon the sale became absolute.& 
Even after the order of confirmation had been passed, the 
decree-holder, the judgement-debtor or any other person 
whose interests were affected by the sale, might, at any time 
within 6 months from the date of the sale, apply to the Court 
toset aside the sale on the ground of material irregularity or 
faud in publishing or conducting the sale.” Where such an 
application was made and allowed, the order of confirmation 
sale was deemed to be cancelled.8 But no sale could be set 
aide on any such ground unless (a) the Court was satisfied 
as pelican had sustained substantial injury by reason 

egularity or fraud and (b) the applicant had either 


within 30 


ol 


ey 
the sale, apply to the Court to have the sale se Ser, te Posited the decretal amount or satisfied the Court that no 
depositing in Court (a) for payment to the een and ft) t = 
t recoverable under the decree with costs 5 i Lra 
amoun 2 poWbar v, Jadunandan (1911) 16 C. W. N. 736. 


ui 
payment to the auction purchaser, as penalty a sum eq me 


” Akbar y, 
p.c. of the purchase money, but not less than one m 3 Sukhdeo (1911) 13 C. L. J. 467 at 470. 


i00; 
| $ Du TN Gobind (1890) I. L. R. 18 Cal. 231. 
* Shakog q enSidhar (1911) 16 C. W. N. 904. 
_(l8e7) q ç Moharaja (1896) 1. C. W. N. 132 ; Rahim v- Nundo 


Gobinda v. Chan (1912) 17 c. W. N. 602 at 604. 


l 8 

2. Sec. 171(1). 7 = Waar 14 Cal. 331. 
3. Sec. 173(1). À 17443). 

4. Sec. 173(3). © 174A (5) 

5. Sec. 17411). 
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such deposit was necessary.! An appeal lay agains 
setting aside or refusing to set aside a sale.2 i 


The right to appeal against a rent-decree and pr 
in execution of a rent-decree was to a certain extent a 
by a special provision of law in section 153 of its Estri 
P e 
Tenancy Act. Under that section an appeal did iot 
any decree or order passed, whether in first instan 
appeal in any suit instituted by a landlord for the re 
rent where (a) the decree or order was passed by a Dies 
Judge, Additional District Judge or Sub-ordinate Jug, Istrict 
the amount claimed in the suit did not exceed one ic, a 
rupees, or (b) the decree or order was passed by any ae 
judicial officer specially empowered by the High Court ` 
exercise final jurisdiction and the amount claimed in the i 
did not exceed fifty rupees. The object of this provision was ig 
prevent protracted illigation in cases of small value not 
affecting any permanent interests.3 But an appeal lay if in 
either case the decrec or order decided (a) a question relating 
to title to land or to some interest in land as between parties 
claiming adversely to each other or (b) a question of a right to 
enhance or vary the rent of a tenant, or (c) a question of the 
amount of rent annually payable by a tenant.’ But the 
regularity of the proceedings or a sale in execution of a decree 
for arrears of rent was not a question relating to title to land 
or an interest in land, as between parties having conflicting 
claims thereto.5 The bar to an appeal under that section. 
therefore, depended on two facts : (a) the amount of the claim 
in the suit, and (b) the nature of the decree made in the an 
The words “amount claimed" meant not merely the ren 
claimed but the whole amount claimed in the suit including 
rent and interest. Where, therefore, the amount of rent W 


an de, 


ings 


ie et 
le from 
ice or 0 


Covery of 


Sec. 174(3), Proviso. 

Sec. 174(5). 

Shyama v. Debendra (1900) I. L. 
Sec. 153. 

Sec. 133, Expl. M 
Behary v. Bhutnath (1898) 3 C. W. N. 214; Tarini v 
(1928) 33 C. W. N. 126 F. B. 


B. 27 Cal. 484 at 487- 


geda! 


MOURNS Ft 


Steg: 
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put with interest exceeded that amount it was 

p50 cond appeal was not barred. The word 'suit' in 
ve pt2 e Act included all proceddings in execution of 
ade in the suit.2 Therefore no second appeal lay 
m: ae made in the course of execution, unless it 
oe wr condition.3 The word ‘order’ in the section 
the $ ya final order but an interlocutory order, 
wal ot are of remand. Therefore, an appeal from an 
a as an a in an action for rent for less than Rs.100 was 
wn ics the order determined any of the questions 


3 ed above. 
148A. power to co-sharer landlord to sue for rent in 
tofhis share in a tenure or holding against the tenure 
Pe on making remaining co-sharers parties.—(1) A co- 
ue landlord may institute a suit to recover the rent due to 
ima respect of his share in a tenure or holding by making 
Jithe remaining co-sharer landlords parties defendant to 
fe suit, and claiming that relief be granted to him in respect 
fhisshare of the rent against the entire tenure or holding. 


9} On the plaint being admitted, the Court shall by 
unmons in the prescribed form call upon the remaining co- 
trer land-lords aforesaid to join the suit as co-plaintiffs for 
br shares of the rent due to them in respect of the tenure or 
ing up to the date of the institution of the suit. 

3| On the date named in the summons for his appearance 
n any subsequent date fixed by the Court in this behalf, 
a landlord, who has been summoned as 
a his fel apply to be joined in the suit as a gosplairitit, 
Sall be in aa the court-fee on the amount of his claim, he 
edue to ae a co-plaintiff in respect of the rent claimed 

up to the date of the institution of the suit. 


gentOn' 


l 

eh 

L Bry v. 

A Samay patnath (1898) 3 C. W. N. 214. 

q big, 4V Debendra (1900) 1. L. R. 27 Cal. 484 at 486. 


abani 
V De. 
4 “tap (1904) 8 c. W. N. 575. 
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(4) If it comes to the notice of the Court that 
landlord has before the service upon him of a sum, y COrshay, 
sub-section (2) instituted a separate suit to Tecover a S un, es 
the rent of the tenure or holding the separate is ate, 
consolidated with that brought under sub-section (i s he 
co-sharer landed shall be deemed to be a co-plaintifr Such 
amend his plaint so as to claim the rent due to hia a 
date of the institution of the suit under sub-section 9: 0 the 

Provided that, if the Court is not competent t ` 
dated and try the suit, such suit shall be transferred 
of competent jurisdiction for consolidation and tri 


o Consoli. 


toa Court 
al. 
(5) The summons on all the defendants to the su 


than co-sharer landlords shall thereafter be serveq 
Court shall thereupon proceed to the trial of the suit. 

(6) A decree passed by the Court for the rent claimed ina 
suit brought in accordance with the foregoing provisions of 
the section shall, so far as may be, specify separately the 
amounts payable to such co-sharer and shall, as regards the 
remedies for enforcing the same, be as effectual as a decre 


it other 
and the 


obtained by a sole landlord or an entire body of landlords ina 


suit brought for the rent due to all the co-sharers. 
(7) When one or more co-sharer landlords, having 


obtained a decree in a suit framed under this section, applies , 


or apply for the execution of the decree by the sale of the 
tenure or holding, the Court shall, before proceeding to sell 
the tenure or holding, give notice of the application of the 
execution to the other so-sharers. ms 
(8) (i) In disposing of the proceeds of the sale in execu A 
of the decree referred to in sub-section (6) the following ai 
instead of those contained in section 73 0 
Procedure, 1908, shall be observed, — 

(a) there shall first be paid to the decree hold 
incurred by them in bringing the tenure ° 
sale; 

(b) there shall in the next place be paid to t decree in 
holders the amount due to them under the 
execution of which the sale was made; 


f the Code 0 


ers the 0% 
r holding” 
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emains 2 balance after these sums have been 
re shall be paid therefrom to the decree 
s and to any defendants landlords, who have 
ne as plaintiffs but have made application in 
not tat within one month from the date of the 
this mation of the sale, any rent which may have 
o due to them in respect of the tenure or holding 
ae the institution of the suit and the date of the 
confirmation of the sale, in proportion to their 
respective shares in the tenure or holding : 
ded that the Court shall issue a notice to the 


provi his pleader, if any, before ordering any 


judgement debtor or 
such payment; f NR 
(d) the balance (if any) remaining after the payment of 
the rent mentioned in clauses (c) shall, upon the 
expiration of two months from the confirmation of 
the sale, be paid to the judgement-debtor on his 
application unless the Court for reasons to be 
recorded in writing otherwise directs. 
ti) If the judgement-debtor disputes the right of the decree- 
holder or of the co-sharer landlord who has been made a party 
defendant to receive any suit on account of rent under clause 
o, the Court shall determine the dispute and the determina- 
tion shall have the force of a decree. 
ae suit has been instituted under the provisions of 
arty ‘ne ), no co-sharer landlord, who has been made a 
Issued can: thereto, and duly served with summons 
°Sco-plaintift in “perdon (2), shall be entitled to recover, save 
olding for ie that suit, any rent in respect of the tenure or 
hereto, e period in suit or for any period previous 
ah È Suit instituted under the provisions of sub- 
rocedare T withdrawn with leave to bring a fresh Pe 
iett bY this remedies and disabilities herein be te 
tuted ang i Section shall apply to such fresh suit when 
wit to the parties thereto. 
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(11) In the event of the holding or tenure not bein 

result of a suit instituted under sub-section 4) Solq asa 
contained in rule 2 of Order 11 in Schedule 1 to the eating 
Civil Procedure, 1908, shall preclude a co-sharer | e o 
who has been joined as plantiff under sub-section a 

deemed to be a co-plaintiff under sub-section (4) 01 
recovering by suit, rent and interest due to him and dene 
if awarded, in respect of the tenure or holding for the Ages, 
subsequent to the date of the institution of the suit ice 
section. this 


(12) If the rent claimed in a plaint as amended under sub. 
section (4) is less than the rent claimed in the original Plaint 
in the separate suit referred to in that sub-section, the 
balance of rent may be recovered under the provisions of 
clause (e) of sub-section (8) or of sub-section (11). 

149. Payment into Court of money admitted to be due to 
third person.—(1) When a defendant admits that money is du: 
from him on account of rent, but pleads that it is due not to the 
plantiff, but to a third person, the Court shall refuse to take 
cognizance of the plea unless the defendant pays into Court 
the amount so admitted to be due. 

(2) When such a payment is made, the Court shall forth- 
with cause notice of the payment to be served on the third per 
son. 

(3) Unless the third person within three months from the 
receipt of the notice institutes a suit against the plaintiff and 
therein obtain an order restraining payment out of the 
money, it shall be paid out to the plaintiff on his applicatior | 

(4) Nothing in this section shall affect the right of "i 
person to recover from the plaintiff money paid te him un 
sub-section (3). 

150. Payment into Court of money admitted ti 
landlord. — When a defendant admits that money 
him to the plaintiff on account of rent, but pleads 
amount claimed is in excess of the amount due, es 
shall refuse to take cognizance of the plea ae due 
defendant pays into Court the amount so admitted to 


o be due to 
is due 


cout 
s the 
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‘sions as to payment of portion of money.—When 
a liable to pay money into Court under section 

gelende ifthe Court thinks that there are sufficient reasons 
sgor 150 ie, it may take cognizance of the defendant's plea 
ie ae into Court such reasonable portion of the 

s “afto grant receipt—When a defendant pays money 
52. C under either of the said sections, the Court shall 
u fendant a receipt, and the receipt so given shall 
n acquittance in the same manner and to the 
a xtent as if it had been given by the plaintiff or the third 
tson, aS the case may be. 

153. Appeals in rent suits.—An appeal shall not lie from 
any decree or order passed, whether in the first instance or on 
appeal in any suit instituted by a landlord for the recovery of 


rent where— 
fa) the decree or order is passed by a District Judge, 
Additional Judge or Subordinate Judge, and the 


amount claimed in the suit does not exceed one 
hundred rupees, or 


the decree or order is passed by any other judicial 
officer specially empowered by the High Court to 
exercise final jurisdiction under this section, and the 


amount claimed in the suit does not exceed fifty 
Tupees; 


b 


ees ease the decree or order has decided a 
elween care ta title to land or to some interest in land as 
Question ofari on Pe conflicting claims thereto or a 
estion of a, © enhance or vary the rent of a tenant, or a 
Oded that ount of rent annually payable by a tenant : 
Ý Case in Aa he District Judge may call for the record of 
teor order to a judicial officer as aforesaid has passed a 
hip ictal off which this section applies, if it appears that 
my ô cer has exercised a jurisdiction not vested in 
T has failed to exercise a jurisidction so vested or 


a a 

àcteg i 
n t 5 

he exercise of his jurisidetion illegally or with 
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>j against forfeitures.—(1) A suit for the ejectment 
iss on the ground— 

d the land in a manner which renders it 


material irregularity and may pass such order as th 
e Di 


Judge thinks fit. istrie 


on pe has use 


Explanation.—A question as to the regularit, t 
proceedings in publishing or conducting a sale in ae of th o i for the purposes of the tenancy, or 
a decree for arrears of rent is not a question relating ea tion of OH e has proken a condition on breach of which he 
land or to some interest in land as between parties te ta i that ger the terms of a contract between him and th 
conflicting claims thereto. Aving i ae liable to ejectment, c 
153A. Deposit on application to set aside ex-parte deq jand a entertained unless ihejoandiori hassei 
— Every application for an order under rule 13 of Order ‘i shall not feed manner, a eea en ets 
Schedule I to the Code of Civil Procedure, 1908 to set ale 4 site a ceesnceecuadistived oiana mens 
decree passed ex-parte, OT for a review of judgement, üna eih is capable of reme dy requiring the tenant t 
section 114 and rule I of Order XLVII in Schedule 1 to the saig j Sh vame, and, in any case, to pay reasonable ene 
Code in a suit between a landlord and tenant as such, shay ar the misuse or breach, and the tenant has failed to 


spy within a reasonable time with that request. 

mA decree passed in favour of a landlord in any such suit 
tal declare the amount of compensation which would 
msonably be payable to the plaintiff for the misuse or 
ach, and whether, in the opinion of the Court, the misuse 
ttreach, is capable of remedy, and shall fix a period during 
ùth it shall be open to the defendant to pay that amount to 
teplaintiff, and, where the misuse of breach, is declared to be 
ple of remedy, to remedy the same. 
an Court may, from time to time, for special reasons, 

Period fixed by it under sub-section (2). 


contain a statement of the injury sustained by the applicant 
by reason of the decree or judgement : 

and no such application shall be admitted — 

(a) unless the applicant has, at or before the time when 

the application is admitted, deposited in the Court to 

which the application is presented the amount, if any, 

which he admits to be due from him to the decree: 

holder, or such amount as the Cou! 

to be recorded by it in writing. direct; or 

(b) unless the Court, after considering the statement af 

injury, is satisfied, for reasons to be recorded by it in 

writing, that no such deposit is necessary: 


rt may, for reasons 


154. Date from which decree for enhancement takes ee i Ithe defendant, within the period or extended period 

— A decree for enhancement of rent under this Act, if passe i ia may be) fixed by the Court under this section, pays 
a suit instituted in the first eight months of an sae aft me Pensation mentioned in the decree, and, where the 
year, shall ordinarily take effect on the commencemen suit fey * breach is declared by the Court to be capable of 
next following: and. if passed in A bom ties the misuse or breach to the satisfaction of 


agricultural year 1 yeah 


instituted in the last four months of 
shall ordinarily take effect on the c nik ail 
agricultural year next but one following: but not! o cil 
section shall prevent the Court from fixing. al take 
reasons, a later date from which any such decree 


icultura! Mt, the 
the agh Not decree shall not be executed. 


ment 

ommence : D), 25, 4400) 
if the tenant 
or breach of 


eT any of the foregoing sections. the landlord 


€i i 
effect. to eject the tenant without obtaining a decree 
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on (3) it was competent to the Court to en- 


in a suit brought for the purposes. Sectio -secti 7 

certain conditions precedent to the foie o 1 doin uis ae a of 

and also the nature and contents of the decree in a Suit eio 4 prescribe te er the decree- 

Under sub-section (1) it was a condition ao. Suit, te j applied for ee mae a ede 

institution of an ejectment suit that the landlorg iene to the pol 5, pights of ejec T owna rolesh _ and land 

on the tenant before filing such a suit, a notice, ieee Serve ered for sowing.— De ede cel A al apply in the 

particular misuse or breach complained of, and a, the pP eve raiyat or un y: a rom a holding — 

misuse or breach was capable of remedy, requiring th, ETE the cast j when the raiyat or under-raiyat has, belore the date of 

to remedy the same, and in any case asking him, tenant l his ejectment. sown oF planted crops in any land 

reasonable compensation for the misuse or breach. Th to pay comprised in the holding, he shall be entitled, at the 
tee of the landlord, either to retain possession of 


of the notice under this section was to give the ou 
nt an 


opportunity of avoiding ejectment by remedying the misus 
Eor 


option 


that land and to use it for the purpose of tending and 


n the crops or to receive from the landlord 


breach if that was possible or paying reasonable compen: gathering. i ; 

tion. If the tenant'failed to comply with the demand ‘thin the value of the crops as estimated by the Court 
reasonable time, the landlord could bring a suit for eent 1 executing the decree for ejectment; 

the procedure for which was laid down in sub-section 2, 3 ani p) when the raiyat or under-raiyat has, before the date of 


his ejectment, prepared for sowing any land comprised 
in his holding, but has not sown or planted crops in 
that land, he shall be entitled to receive from the 
landlord the value of the labour and capital expended 
by him in so preparing the land, as estimated by the 
Court executing the decree for ejectment, together with 
reasonable interest on that value ; 
(© but a raiyat or under-raiyat shall not be entitled to re- 
tain possession of any land, or receive any sum in 
respect thereof under this section where, after the 
commencement of proceedings by the landlord for his 
gectment, he has cultivated or prepared the land 
contrary to the local usage; and 
if the landlord elects under this section of allow a 
raiyat or under-raiyat to retain possession of the land, 
ie raiyat or under-raiyat shall pay to the landlord, 
the use and occupation of the land during the 
Period for which he is allowed to retain possession of 
the same, 


a 


P; 
* Satinath (1916) 24 C. L. J. 523. 


4. If the condition precedent was not complied with, the suit 
for ejectment could not be entertained by the Court. 

Sub-sections (2) and (4) related to the form of decree and its 
execution. Whether the misuse or breach was capable of rem- 
edy or not, the Court must specify a sum which would be rea- 
sonable compensation for the breach or misuse. If the breach 
or misuse was not capable of remedy the Court would fix a pè 


riod within which it should be open to the defendant to Py 


the compensation to the plaintiff and avoid ejectment. If ke 
hin the period, the remedy © 


compensation was not paid wit ‘not 
the plaintiff was to execute the decree for ejectment a 
for compensation. If the breach or misuse was capable a A 
edy, the Court should declare it and direct the Cn nl 
remedy the same and also to pay the compensation Y : 
given time. If there was a non-compliance with both oie 
of the orders, the plaintiff was en 


@ 


titled to execute 


for ejectment. Ejectment was the penalty for a and P 
with the order for remedying the misuse or bree” 
ment of compensation. The decree-holder could n 
for compensation and ejectment.! 


1. Karim v. Aswini (1921) 25 C. W. N. 658. 
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such rent as the Court executing the decree for 
may deem reasonable. 
Note.—Under the Bengal Tenancy Act, 1885 when 
had, before the date of his ejectment, sown or planted Taiyat 
Cro 


ectmeny 


any land comprised in the holding, he was entitled Sin 
option of the landlord, either to retain possession of th F the 
at lang 


on such terms as the Court might deem reasonable, y 
crops were reaped or to receive from the landlord the y: 
the crops as estimated by the Court. When he had, before 
date of his ejectment, prepared for sowing any land öin the 
in his holding but had not sown or planted crops in halk 
he was entitled to receive from the landlord the value ee 
labour and capital expended by him in so preparing the joa 
as estimated by the Court executing the decree for ejectment, 
together with reasonable interest. But he was not entitled to 
retain possession of any land or receive any sum in respect 
thereof when after the commencement of proceedings by the 
landlord for his ejectment, he had cultivated or prepared the 
land contrary to the local usage. If the landlord elected to 
allow him to retain possession of the land, he had to pay to 
the landlord, for the use and occupation of the land during the 
period for which he was allowed to retain possession of the 
same, such rent as the Court executing the decree for ejectment 
might deem resonable. The provision of the Act in respect of 
the rights of the ejected raiyat in crops and land prepared for 
sowing was more elaborate than that which was originally 
proposed by the Rent Law Commission, 1880.1 

The branch of the law which relates to rights of an ejected 
raiyat, in respect of crops and land prepared for sowing, 5 
generally known as the law of emblements. The wor 
‘emblements' has technical sense in the English law meaning 
"a right given by law in certain cases to the tenant of an eo d 
of uncertain duration, which has unexpectedly determina y 
without any fault of such tenant, to take the stop ee 
upon the land when his estate determines. The growing wall 
or the vegetable productions of the soil which are an” 


ntil the 
alue of 


l. Para. 145 of the report. 


gi ower 
ee Me 


cl? 
«a his pos 


risi 


amely :— 


"9069, 
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pour of the cultivator are emblements." In 
tent there was no law of emblements in our 
m agricultural holdings were concerned.2 
a for Court to fix fair rent as alternative to 
aia plaintiff institutes a suit for the ejectment 
may, if he thinks fit, claim as alternative 
we? defendant be declared liable to pay for the land 
“that the | na fair and equitable rent to be determined by 
e he Court may grant such relief accordingly. 
urt, F anan to determine incidents of tenancy.—(1) 
58. APP provisions of section 111, the Court having 
Fan tO determine a suit for the possession of land 
a Te application of either the landlord or the tenant of 
TE, determine all or any of the following matters, 


se 
19° o far 


367. Whe 
we sser he 


a) the situation, quantity and boundaries of the land; 
p) the name and description of the tenant thereof (if any); 
() the class or classes to which he belongs, that is to say, 
whether he is a tenure-holder, raiyat holding at fixed 
rates, occupancy-raiyat, non-occupancy-raiyat, or 
under-raiyat with or without a right of occupancy and 
if he is a tenure-holder, whether he is a permanent 
tenure holder or not, and whether his rent is liable to 
pee during the continuance of his tenure; 
n 
> hee payable by him at the time of the application. 
amot be et opinion of the Court, any of these matters 
be Court a ee Seats determined without a local inquiry, 
in Bice ae that a local inquiry be held under Order 
edure, loos I to, and section 78 of. the Code of Civil 
etment aa by such Revnue-officer as the Provincial 
me CN eae in that behalf by rule made under 
8) The ord in Schedule I to the said Code. 
Moe ty er on any application under this section shall 


€ eff 
Sct of, and be subject to the like appeal as, a decree. 


WS . 
807 7 Li aia (1905) 11 C. L. J. 87; Lakhan v. Jainath 
-34 Cal. 516 at 523 and 538 F. B. 


CHAPTER -XIII-A 
158A to 158 AAA. Repealed by the Act of 193g 


CHAPTER -XIV 
Sale for arrears under decree, 


[This Chapter dealt with special provisions r 
execution of a decree for sale of a tenure or holding pe ing 
of rent which differed from the ordinary procedure Pa 
execution sale under the Civil Procedure Code. oT an 


Section 159 dealt with the power to annul incumbran,, 
and laid down that the purchaser must take ibet, 
“protected interests” which are defined in section 160. ne 
161 defined “incumbrances” and “registered incumbrances, 
Section 163 laid down the procedure for publication of Tie 
sale of a tenure or holding in execution of a decree for rent 
Sections 164-165 laid down the procedure for sale of a tenue 
or holding at fixed rates and the position of registered 
incumbrances in relation thereto. Section 166 provided for 
the sale of an occupancy holding. Section 167 laid down the 
procedure for annulling incumbrances. Section 168A dealt 
with the sale of a tenure or holding for arrears of rent. This 
section also made the auction purchaser liable for the 
deficiency between the purchase price and the amount due 
under the decree or certificate. Sections 169 provided for rules 
for disposal of sale proceeds. Section 170-172 enacted laws to 
prevent sale by deposit before the sale was held and laid ew 
the rights of the depositor when he was a person pihe e 
the judgement-debtor. Sections 174-1744 provided 10r 
confirmation and setting aside oft he sale.] 

158B. Repealed by the Act of 1928. 

159. General powers of purchaser as to avo? a 
incumbrances.—(1) Where a tenure of holding ÍS eof, the 
execution of a decree for arrears due in respect t 3 in this 
purchaser shall take subject to the interests ene ul the 
Chapter as “protected interest,” but with power =., 
interests defined in this Chapter as “imcumbrances * 


idance of 


b) 


tobe 


E 


rovid? 


160. Prote 
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as follows pa Pr s 
; red and notified incumbrance within the 


regist of this Chapter shall not be so annulled 
meann E the case hereinafter mentioned in that behalf 
excet T r to annul shall be exercisable only in 
the py this Chapter directed. 
venstanding anything contained in the Code of 
1908, whenever a tenure or holding is sold in 
ree for arrears of rent and the sale is 
a ise purchase shall take effect from the date of 


on of the sale. 
cted interests. —The following shall be deemed 


rotected interests within the meaning of this Chapter :— 


any unde 
Permanent Settlement; 

any under-tenure recognised by the settlement 
proceedings of any current temporary settlement as a 
tenure at rent fixed for the period of that settlement; 
any lease of land whereon dwelling houses, 
manufactories or other permanent buildings have 
been erected, or permanent gardens, plantations, 
tanks, cnals, places of worship or burning or burying 
grounds have been made; 

any right of occupancy; 

the right of a non-occupancy-raiyat to hold for five 
years at a rent fixed under Chapter VI by a Court, or 
under Chapter X by a Revenue-officer ; 

any right conferred on an occupancy-raiyat to hold at 
a rent which was a fair and reasonable rent at the 
time the right was conferred; 

the right of a raiyat at fixed rates to hold at a fixed 
Tent or rate of rent which has not been changed during 
twenty years; and 

any right or interest which the landlord at whose 
instance the tenure or holding is sold, or his 
Predecessor-in-title, has expressly and in writing 


Sven the tenant for the time being permission to 
Create, 


r-tenure existing from the time of the 
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161. Meaning of “incumbrance” ang “regist 
ere, 
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roclamation shall, in addition to stating and 


A) The 4 particulars mentioned in rule 66 of Order XXI 


notified incaibina genon the purpose of this Chapt, Tang Pe 1 to the said Code announce— 
(a) the term “incumbrances”, used with refe ed” case of a tenure or a holding of a raiyat holdi 

tenancy, means any lien, sub-te Tence n“ in the © à ing 

y, : nancy, casem a) } fixed rates. that the tenure or holding will first be 
pihermgn. or mare created by the tenant à = up to auction subject to the registered and notified 
tenure or eae te in limitation of his one os his put VP rances, and will be sold subject to those 
a EA eing a protected interest as defi ine mbrances, if the sum bid is sufficient to liquidate 
in section 160 ; ie amount of the decree and costs, and that otherwise 


(b) the term “registered and notified incumbra; 
with reference to a tenure or holding solq or 
sale in execution of a decree for an arrear of re; 
respect thereof, means an incumbrance cre 
registered instrument, of which a copy has, 
than three months before the accrual of th 
been served on the landlord in manner h 


provided; 


CE” se, 
liable tg 
Nt due in 
ated by 
Not less 
€ arrear, 
ereinafter 


b 


(c) the terms “arrears” and “arrear of rent” shall b 
deemed to include interest decreed under section 67 ¢ 
damages awarded in lieu of interest under sub-section 


(1) of section 68. 


162. Application for sale of tenure or holding.—Whena 
decree has been passed for an arrear of rent due for a tenure or 
holding and the decree-holder applies under rule 11(2) of 
Order XXI in Schedule I to the Code of Civil Procedure, 1908 
for the attachment and sale of the tenure or holding in 
execution of the decree, he shall produce a statement poi 
the pargana, estate and village in which the land comprise a 
the tenure or holding is situate, the yearly rent payable for 
same and the total amount recoverable under the decree. 


83) 


fa) 


b) 


it will, if the decree-holder so desires, be sold on a 
subsequent day, of which due notice will be given with 
power to annul all incumbrances; and 

in the case of an occupancy-holding not held at fixed 
rates, that the holding will be sold with power to annul 
all incumbrances. 


(2a) In the case of a holding of a non-occupancy-raiyat or 
an under-raiyat not having a right of occupancy, the 
proclamation shall also state the nature of the right, title and 
interest of such raiyat or under-raiyat in such holding. 


Notwithstanding anything contained in sub-rules (1) 


and (2) of rule 67 in Order XXI in Schedule I to the said Code, 


the proclamation shall be published in the following 
manner:— 


by beat of drum at some place on or adjacent to the 

land comprised in the tenure or holding ordered to be 

Sold and by fixing up a copy thereof in a conspicuous 

Place on such land, 

ad affixing a copy thereof in a conspicuous place at the 
Ourt-house of the issuing Court, 


163. Combined order of attachment and proclamation r | By sending in the prescribed form by registered post to 
sale to be issued.—(1) Notwithstanding anything cou 3 © Judgment-debtor a concise statement of the order 
the Code of Civil Procedure, 1908, when the ee Ison achment and proclamation at the time of the 
makes the application mentioned in section 162, the yin ih ue of the Proclamation, and 
it admits the application under rule 17 of Order WN Such other manner as may be prescribed. ` 
Schedule I to the said Code and orders eee nae a Order *twithstanding anyhting contained in rule 68 of 


as applied for, shall issue a combined orde 
proclamation in the prescribed form. 


bout Schedule I to the said Code the sale shall not. 


Consent in writing of the judgement debtor, take 
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place, until after the expiration of at least 
calculated from the date on which the a 
proclamation has been fixed up on the land com; 
tenure or holding ordered to be sold. 


hiri 

AON 

Prised p © 
in the 

164. Sale of tenure or holding subject to re, gist 
notified incumbrances, and effect thereof—(]) Whe ered 
holding at fixed rates has been advertised for weet or 
section 163, it shall be put up to auction subject ee Under 
and notified incumbrances; and, if the bidding reac 
sufficient to liquidate the amount of the decree an Sm 
including the costs of sale, the tenure or holding shall His 
subject to such incumbrances. © sold 

(2) The purchaser at a sale under this section may , 
manner provided by section 167, and not otherwise, ce 
any incumbrance upon the tenure or holding not eliga 
registered and notified incumbrances. 

165. Sale of tenure or holding with power to avoid al 
incumbrances, and effect thereof.—(1) If the bidding fora 
tenure or a holding at fixed rates put up to auction under 
section 164 does not reach a sum sufficient to liquidate the 
amount of the decree and costs as aforesaid, and if the 
decreeholder thereupon desires that the tenure or holding be 
sold with power to avoid all incumbrances, the officer holding 
the sale shall adjourn the sale and make a fresh proclamation 
in accordance with the procedure provided in sub-section (3) 
of section 163 announcing that the tenure © A 
put up to auction and sold with power to avoi! z 
incumbrances upon a future day specified therein, not Ie : 
than fifteen or more than thirty days from the date pi al 
postponement, and upon that day the tenure or ne al 
be put up to auction and sold with power to a” 
incumbrances. 

(2) The purchaser at a sale under ise, 2 
manner provided by section 167, and not otherwis™ 


any incumbrance on the tenure or holding. aq all 


x avo! 
166. Sale of occupancy holding with power to ai 
incumbrances, 

ed rates has been adve 


tise! 
holding not held at fixi T 


r holding willbe | 


Ee 
this section ™ Ae 


d 
ancy 
and effect thereof.—(1) When A for sa! 
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_ it shall be put up to ; 
yet eton 3 peumbrances. P to auction and sold with 
urchaser at a sale under this section may ; 
rovided py section 167 and not otherwise, me in 
Ee on the holding. any 


al procedure for annulling incumbrances, under section 
1 Jm 166.—(1) A purchaser having power to annul an 
1 prance under section 164, 165 or 166 or under the 
a public Demands Recovery Act, 1913, and desiring to 
Le the same, may within one year from the date of the 
mation of the sale or the date on which he first has 

ce of the incumbrance, whichever is later, present to the 
qurt which passed the decree or the Revenue-officer who 
pide the order, as the case may be, for sale of the property an 


[aplication in writing requsting him to serve on the 


wumbrancer a notice declaring that the incumbrance is 
mulled. 


(2) Every such application must be accompanied by such 


\fe for the service of the notice as the Board of Revenue may 


iin this behalf. 


B) When an application for service of a notice is made in 
=a provided by this section, the Court or Revenue- 
; Ban ced may ibe; shall cause the notice to be served 
et erewith, and the incumbrance shall be 

e annulled from the date on which it is so served. 


4) 
ae aT, or holding is sold in execution of a 
‘ands Reco ttificate signed under the Bengal Public 
tret, ang PA Act, 1913, for arrears due in respect 
tst of the on is on the tenure or holding a protected 
thaser man i nd specified in section 160, clause (c) the 
tanig a he has power under this Chapter or that Act 
‘abate, sue to enhance the rent of the land 
at ‘ae of the protected interest. On proof that the 
air r Tent which was not at the time the lease was 
ent, the Court may enhance the rent to such 


y aj] 
y  “Ppears to be fair and equitable. 


SNS the 
tisha 
Pate 
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This sub-section shall not apply to land whi (mof section 148A the following rules, instead of 
held for a term exceeding twelve years at a fixed SA has een | aws ee in section 73 o the cogs of Civil Procedure, 
the rent of good arable land. ent equal an fs ye observed. that is to say :— 


168. Power to direct that occupancy-holdings he à 
under sections 159 to 167 as tenures,—(]) The ealt with 
Government may from time to time, by notificati Pta 
Official Gazette, direct that eccupancy-holdings in the 
specified class of occupancy-holdings in any local Hh any 
for sale in execution of a decree for an arrear of fet Put y 
them shall, before being put up with power to es on 
incumbrances, be put up subject to registered ang a all 
incum-brances, and may by like notification ca 
such direction. any 

(2) While any such direction remains in force in Tespect of 
any local area, all occupancy-holdings, or as the case may be 
occupancy-holdings of the specified class in that local area, 
shall, for the purposes of sale under sections 159 to 167 of this 
Chapter, be treated in all respects as if they were tenures. 


168A. Sale of tenure or holding for arrears of rent due 
thereon and liability of purchasers thereof.—(1) When a tenure 
or holding is sold in execution of a decree for arrears of rent 
due in respect thereof, whether having the effect of a rent 
decree or money decree, or in execution of a certificate for 
such arrears signed under the Bengal Public Demands 
Recovery Act. 1913, the purchaser shall be liable to pay t0 the 
decree holder or certificate holder the deficiency, if any 
between the purchase price and the amount due under i 
decree or certificate together with the costs incurred # 
bringing the tenure or holding to sale and any rent which ni 
have become payable to the decree holder or certificate 
between the date of the institution of the suit or the a 
the certificate and the date of the confirmation of thes a the 

(2) Any such sale shall not be confirmed 2 office” 
purchaser has deposited with the Court or aan 
as the case may be, the sum referred to in sub section z gm 


ty 


‘Et to receive any 


Y on payment 
confe 


tached 


shi a shall first be paid to the decree holder the costs 
jel 


(a) curred bY him in bringing the tenure or holding to 
in 
gale; 
there shall, in the next place, be paid to the 


decreeholder the amount due to him under the decree 


jn execution O 
jf there remains a balance after these sums have been 
paid, there shall be paid to the decree-holder there 
from the costs of the application under this section 
and any rent which may have fallen due to him in 
respect of the tenure or holding between the 
institution of the suit and the date of the 
confirmation of the sale; 

the balance (if any) remaining after the payment of 
the rent mentioned in clause (c) shall, upon the 
expiration of two months from the confirmation of 
the sale, be paid to the judgement-debtor upon his 
application unless the Court for reasons to be 
recorded in writing otherwise directs. 


(2) If the judgement-debtor dispute the decree-holder's 
sum on account of rent under clause (c), 


f which the sale was made; 


@ 


@ 


t Court shall determine the di 
ne i 
stall have HT a e dispute, and the determination 


decree. 


170, Te: r 
nure or holding to be released from attachment 


ession of at Ba urt of amount of decree with costs, or 

oth inclusive) r action by decree-holder.—(1) Rules 58 to 

ure, 1908 = Order XXI in Schedule I to Code of Civil 

exec ‘Shall not apply to a tenure or holding 
ution of a decree for arrears due thereon. 


ol 
iog shall Such a decree has been made, the tenure or 


Se 
. Rules for disposal of the sale proce? iher | tig not 
di 163 = fa E oe of a sale under this Chapter Sader te ked aes released from attachment unless, before 
isposing P suit institu ed ^ includi, to the auction-purchaser the amount of the 


than a sale in execution of a decree in a 


ng the costs decreed, together with the costs 
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incurred in order to the sale, is paid int j ertificate, signe: 
decreeholder makes an application for ths me O the ji eecution O, recovery ace oe ra pan 
tenure or holding on the ground that the decree Se of the bi public De ar of the tenure or holding from a rent 
satisfied out of Court. has Deen, que in ea ciné superior 

(3) The judgement-debtor or in the case where the tenant pe is set aside under section 174 and a 

the sale relates toa tenure or holding other than hy ee for or when ays money fate: Couch in arden ta prevent 3 
of a non-occupancy-raiyat or of an under-raiyat not oe or a e: as the case may be, such inferior tenant 


right of occupancy any person whose interests are aff z 
the sale, may pay money into Court under this section a by 

(4) The withdrawal of the amount deposited tia 
section or section 174 by the decree-holder landlorg aha this 
operate as an admission of the transferability of the ten, ll not 
holding sold in execution of the decree. are or 


gt le adition to any other remedy provided for him by 
Bm the whole or any portion of the amouint so paid 

, de it payable by him to his immediate landlord, and 
a ira, if he is not the defaulter, may, in like manner, 
that Fe amount So deducted from any rent payable by him 
Ea immediate landlord, and so on until the defaulter is 


ached. 

‘ 173. Decree-holder may bid at sale ; judgement-debtor may 
not—(1) Notwithstanding anything contained in rule 72 of 
Onder XXI in Schedule I to the Code of Civil Procedure, 1908, 
the holder of a decree in execution of which a tenure or 
holding is sold under this Chapter may, without the 
pmission of the Court, bid for or purchase the tenure or 
} holding. 


0) The judgement-debtor shall not bid for or purchase a 
tnure or holding so sold. 


eee judgement-debtor purchases by himself or 
my, if it thi 7 r person a tenure or holding so sold, the Court 
ay other = à w on the application of the decree-holder or 
sle and 5 rson intersted in the sale, by order set aside the 
#clency i costs of the application and order, and any 
enses att Pace which may happen on the resale, and all 
124, ending it shall be paid by the judgement-debtor. 

Oe, p Plication to set aside sale. —(1) Rules 89 and 90 of 


XXI 
which any such person would be entitled. F tal ng res I to the Code of Civil Procedure, 1908, 
š K y in i been 
172. Inferior tenant paying into Court may Mi arate af ae Ore rene bakin such oases the 

ue ereon, 


i ised for SIC ya | Keme 
rent. — When a tenure or holding is advertise e agains iat nt-debt 
i Or or i tenure or 

(a) under this Chapter, in execution of a decre On, r in the case of the sale of the 


ki 
Un 
superior tenant defaulting, Or 


171. Amount paid into Court to prevent sale to be in 
certain cases a mortgage-debt on the tenure or holding) 
When any person whose interests are affected by the sale ofa 
tenure or holding advertised for sale under this Chapter orin 
execution of a certificate for arrears of rent due in respect 
thereof, signed under the Bengal Public Demands Recovery 
Act, 1913 pays into Court the amount requisite to prevent the 
sale— 

(a) the amount so paid by him shall be deemed to be a debt 

bearing interest at twelve per centum per annum and 
secured by a mortgage of the tenure or holding to him; 

(b) his mortgage shall take priority of every other charge 

on the tenure or holding other than a charge for arrea! 
of rent; and ea 

(c) he shall be entitled to possession of the ba 

holding as mortgagee of the tenant, and nett 
posession of it as such until the debt, wi the 
due thereon, has been discharged. 


medy ' 
(2) Nothing in this section shall affect any other 7 


edi uct frot 


g ot] 
D meet than any holding of a non-occupancy raiyat or 
aiyat not having a right of occupancy any person 
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whose interests are affacted by the sale, m; 
within thirty days from the date of the sale, a 
to set aside the sale, on his depositing— 

(a) for payment to the decree-holder, t 
recoverable under the decree up to the q 
deposit is made, with costs; 

(b) for payment to the auction-purchaser, 
sum equal to five per cent of the purchas 
not less than one rupee. 


> at an 
Pply to the oat 
It 


amoy, 
ni 
ate when th 


aS Penalty q 
Money, but 


(2) Where a person makes an application un 
section (3) for setting aside the sale of his tenure or holding p 
shall not, unless he withdraws that application, be enti : 
make or presecute an application made under sub-section th o 

(3) Where a tenure or holding has been sold for arrears “ 
rent due thereon, the decree-holder, the judgement-debtor, or 
in the case of the sale of a tenure or holding other than a 
holding of a non-occupancy-raiyat or of an under-raiyat nt 
having a right of occupancy any person whose intersts are 
affected by the sale, may, at any time within six months from 
the date of the sale, apply to the Court to set aside the saleon 
the ground of a material irregularity or fraud in publishing or 
conducting the sale : 

Provided as follows :— 

(a) no sale shall be set aside on any such ground unless the 
Court is satisfied that the applicant has sustained 
substantial injury by reason of such irregularity ot 
fraud: and 

(b) no application made by a judgement deb 
person whose interests are affected by the sale ¥ at 
this sub-section shall be allowed unless the ee 
either deposits the amount recoverable from ae ek 
execution of the decree or satisfies the aceite 
reasons to be recorded by it in writing. that n° 
deposit is necessary. 


(4) Rule 91 of Order XXI in Schedule I to th 
Procedure, 1908, shall not apply to any sa 
Chapter. 


der Sub. 


tor or any 
nder 


e Code of cw 
Je under this 
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al shall lie against an order setting aside or 


(a A" Set aside a sale : 
ping to that where the Court has refused to set aside the 
provided plicatio n of the judgement debtor or any person 
a 


2, 


we the Ta are affected by the sale and the amount 
hose jnter! n execution of the decree is not in deposit in 


erable ta appeal shall be admitted unless the appellant 
„ n0 


ou t ach amount in Court. 

jts S gate when to become absolute or be set aside, and 
ee urchase money in certain cases.—(1) Where no 
tun y ra made under sub-section (I) of section 174 within 
a a from the date of sale or where such application is 
i a disallowed, the Court shall make an order 
rien the sale and thereupon the sale shall become 


solute. 

i (2) Where such application is made and allowed and where 
inthe case of an application under sub-section (1) of section 
174, the deposit required by that sub-section is made within 
thirty days from the date of sale, the Court shall make an 
oder setting aside the sale : 

Provided that no order shall be made unless notice of the 
aplication has been given to all persons affected thereby. 

B) Where a sale is set aside under this section, the 
rae shall be entitled to an order against any person to 
ther der arson has been paid for its repayment 

out interest as the Court may direct. 
e i suit to set aside an order made under this section 
mie, UBHt by any person against whom such order is 
6) Notwithstandi i i in this section, 
a apliation ing anything contained in this ony 
"4 to a may be made under sub-section (3) of spauon 
Umg y _ Side the sale, and where such application is 
es, © order made under sub-section (1) confirming the 
Vs, © deemed to be cancelled. 
ed by the Act of 1930. 
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176. Notification of incumbrances to landı 
officer who has, whether before or after the T ii 
Act, registered an instrument executed by a tenan sing rth 
or holding, and creating an incumbrance on th Late, ® 
holding, shall at the request of the tenant or of i teny; 
whose favour the incumbrance is created, and on e 
him of such fee as the Provincial Government ma, rent by 
behalf, notify the incumbrance to the landlord by a i this 
copy of the instrument to be served on him in the Using a 
manner. Presctibeg 

177. Power to create incumbrances not extended—yy, 
contained in this Chapter shall be deemed to enable a i 
to create an incumbrance which he could not hee 


lawfully create. 


CHAPTER -XV 
Contract And Custom 


jctions on exclusion of Act by agreement.—(1) 
contract between a landlord and a tenant 
n A or after the passing of this Act — 
ri 


| bar in perpetuity the acquisition of an 


shal right in land, or 


occupancy“: 
shall take away an occupancy-right in existence at 
(o the date of the contract, or 
shall entitle a landlord to eject a tenant otherwise 
than in accordance with the provisions of this Act, or 
shall take away or limit the right of a tenant, as 
provided by this Act, to make improvements and 
claim compensation for them, or 


(o 


(shall entitle a landlord to recover as rent, from a 
tenant whose rent is a share, as opposed to a fixed 
quantity of produce, produce in excess of half the 
gross produce of the holding for the year for which the 
tent is claimed, or, 

() shall take away or limit the rights of an under-raiyat 
as against his immediate landlord, as set forth in 
Chapter VII, or 

W shall take away or limit the right of an occupancy- 

raiyat to transfer his holding or any share or portion 


thereof in accordance with the provisions of section 
26B to 26G, or 


Shall take away or limit the rights of occupancy- 
taiyats in trees on their holdings, as provided in 
Section 23A, or 

oe affect the provisions of section 67 relating to 
iii Payable on arrears of rent. 

Ñ thing in any contract made between a landlord anda 
this re the 15th day of July, 1880, and before the — 
dang ct, shall prevent a raiyat from acquiring 1m 
© with this Act, an occupancy right in land. 


(i) 


Contract and Custom 
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nt tenure-holder, which i 
(3) Nothing in any contract made between a lang ator OF apn P ETRE f) 3 : n used bona 
tenant after the passing of this Act shall — lorg ands ae cultivation | nee ae sie grown 
4 o nen y 
(a) prevent a raiyat from acquiring, in accorg pe personal ae eed nok toe GREY oreda tenure 
this Act, an occupancy-right in land; ANCE With Wt and his fam tiong on contract in this secti 

ae A tricti! ction may be 

limit th w aihe TeS $ y 
e e ape oe x “oe ANCY-raiat y ot“ to three classes + the first referred to all contracts 

» 0 P 


goded | fature, the second, to contracts between 15th July 
psl and Jale of publication of the report of the Rent Law 
1960 (the and 14th March 1885 (the date of passing of the 

meei y Act), prohibited the acquisition of occupancy 
peng i to contracts, made after the passing of the 
aghtsi the the acquisition of the right of occupancy or 


in, 
oe ook certain rights enjoyable by the raiyats. 
inte 


Leases relating to waste land were, however, exempted 
fom those restrictions. When a lease was granted bona fide 
for the reclamation of waste land, the accrual of the 
occupancy right could be barred till the expiry of the term of 
ihe lease. But nothing in the lease should operate so as to 
destroy an occupancy right which grew during the lease. And 
where a landlord reclaimed waste lands by his own servants 
or hired labourers and subsequently let it, the raiyat would 
acquire no occupancy right in it for the first thirty years of 
such lease, if a stipulation to that effect was made in the 
contract. These exceptions were meant to encourage 
rcamation by landlord. The accrual of the occupancy right 
night also be barred in orchard or horticultural land 
aad let out for cultivation with agricultural crops. 
Pn was extended to the horticultural land by the 
aa Acts of 1907 and 1908. If a tenant was given a 
Tetain m lease of such lands, he should not be allowed to 
teupaney a after the expiry of the lease, on the plea that 
Y tights accrued. 


(c) take away the right of a raiyat or under- 


surrender his holding in accordance with seu at 


K to 
ion 86; 

Taiyat to Sub tet 
the Provisions of 


(d) take away the right of an occupancy- 
subject to, and in accordance with, 
this Act, 


(e) take away the right of a raiyat to apply for a redueti 
of rent under section 38 or section 52; o 


Provided as follows :— 


(ti) nothing in this section shall affect the terms or 
conditions of a lease granted bona fide for the 
reclamation of waste-land, except that, where, on or 
after the expiration of the term created by the lease, 
the lessee would, under Chapter V, be entitled to an 
occupancy-right in the land comprised in the lease, 
nothing in the lease shall prevent him from 
acquiring that right: 

(ii) when a landlord has reclaimed waste-land by his own 
servants or hired labourers, and subsequently lets the 
same or a part thereof to a raiyat, nothing in this Ag 
shall affect the terms of any contract whereby 3 
raiyat is prevented from acquiring an octan 
right in the land or part during a period of l a 
years from the date on which the land or part is 
let to a raiyat; 


r 
oy A n he terms o! 
Gii) nothing in this section shall affect temporal] 


conditions of any contract for th w tion ų , ; as to 
f land Saf Pon the raiyat's contractual rights W 
cultivation of horticultural or orchard mard their T on to protect them from 
agricultural CREE al land” % i ent acts depriving themselves of the benefits 
; Be r: t 
Explanation.—The expression horticultura pation Kt iggs 7 the various provisions of the Bengal Tenancy 


used in provisio (iii), means garden land, in the 
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242 The Bengal Tenancy Act aning of this section, and thereupon all the 
effect, treated them as permanent minors incapable d phin me nis Act shall apply to the land. 
from the fetters imposed by law on their power of cont Scape vio wytbandi” means assessment according to 
those restrictions saved the whole agricultural commu but p note n utbandi tenancy was described as a tenancy 


Bengal from falling into the total clutches of the Aty of 


m Gii ala ear and sometimes from season to Season, the 
and the mahajans. Ords 


io 7 regulated not by a lump payment in money for the 
et DEINE ted but by the appraisement of the crop on the 
WE r according to its character. So far it resembled the 


179. Permanent mukarrari leases.—Nothin 


in thi 
shall be deemed to prevent a proprietor or a tis 


holder Ag 


permanent tenure in a permanently-settled area ofa goun ae crop appraisement of the bhaoli system; but there 
granting a permanent mukarrari lease on any teta from nancy Ss them this marked difference, that while in the 
on between him and his tenant : bree yas bet 


nd did not change hands from year to year, in the 
d. The utbandi lands were also known as naksan 
an lands. The system prevailed in the district of 24- 
A ahd Nadia, Jessore, Khulna, Murshidabad, and Pubna. 
raid from the district of Nadia, from which it spread 
to neighbouring district, though in no district was it as 
common as in Nadia, where about five-eighths of the 
cultivated lands were held under it. The system had its origin 
originally perhaps in the poverty of the soil and was 
simulated by the cultivation of indigo. The nature and 
incidents of that system were also discussed in some cases.! 


Provided that such proprietor or holder shall 
entitled to recover interest at a rate exceeding that set 
section 67 or anything that is an abwab or the rec 
which is illegal under the provisions of section 74 
section (3) of section 77. 


180. Utbandi, char and diara land.—(1) Notwithstanding 

anything in this Act, a raiyat— 
(a) who, in any part of the country where the custom ol 
utbandi prevails, holds land ordinarily let under that 
custom and for the time being let under that custom, or 
(b) who holds land of the kind known as char or diara, 
shall not acquire a right of occupancy— 
in case (a), in land ordinarily held under the custom ol 
utbandi and for the time being held under that custom, 
or 
in case (b), in the char or diara land, 
until he has held the land in question for twelve 
continuous years and until he acquires a right of occupancy 1 
the land, he shall be liable to pay such rent for his holding ® 
may be agreed on between him and his landlord. d 

(2) Chapter VI shall not apply to raiyats holding en 
under the custom of utbandi in respect of land held by 
under that custom. 

(3) The Collector may, on the application © 

landlord or the tenant or on a reference from the 


Not be 
forth in 
Overy o 
OF sub- 


Broadly speaking, it may be said that utbandi system was 
atenancy-at-will. The amount of rent of utbandi land varied 
fom year to year. The tenant was at liberty to relinquish at 
ùe end of the year any portion of the land cultivated in the 
oes year that he thought fit or he could take up new land 
odie. landlord's consent, express or implied, and the 
any part oe. liberty to oust the tenant from the whole or 

is utbandi land that he thought fit at the end of 


the ‘ 
a This was the normal type of the utbandi tenure. 
ati 
ction 180 (1) laid down that an utbandi tenant could 


Cuir 
2 Wears Tight of occupancy until he held the same land for 
te wag lapp uOusly and that, until he acquired such a right 


€ to pay the rent agreed on between him and the 


f either the 


a, 
ui i 

nateg Mhire “The Bengal Raiyats”, Ch. 2, Sec.3 (5) and cases 
therein, 


d 
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=. ice be observed that under those cir ease erson whose heir he is, has cultivated as 
it was practically impossible for a te: cu dec" t any time during th i i 
occupancy in utbandi lands aon E a ao spandi am fe eae said ee a 
j 5 ix ye e 
landlord. consent of a Taa to have cultivated the land and has not or bad 
e er 


Section 180 pat the utbandi lands on the ne d occupancy-rights therein, 


uire 
generally as char or diara lands but provided in s foot pot acd 
Sub.. 


(3) pia m eu might on the application of the 1 ction or a 

or tenant or on a reference fr ivi an oth. 

any land had ceased to be prau n Court, declare 7 Hed to the provisions of sub-section (2), a single 
ra land where y, at (3) ay be made by a landlord in respect of lands 


Pon al 


ication ™ x 
Naisi lica! lands in the same village by one or more 


Fg utbandi 

peld T der him and a joint application may be made by two 
e in respect of lands held by them as utbandi 
in the same village under the same landlord. 

(4) The application may be made to the Collector or to a 
gubdivisional Officer or to a Revenue Officer appointed by the 
Provincial Government under the designation of Settlement 
Officer or Assistant Settlement Officer for the purpose of 
making a survey and record-of-rights under Chapter X or to 
ay other officer specially authorised by the Provincial 


the provisions of the Act would apply to such lan a 
power was given to the Collector to declare that uth i 

had ceased to be utbandi or that the custom of se ne land 
cease to prevail in respect of any such land. è shoul 

Sub-section (2) expressly excluded raiyats holdin, 

under the custom of utbandi from the benefits erred 5 
non-occupancy raiyats by Chapter VI of the Act, but a 
mention was made of the exclusion of char and diara lands 
The effect was that raiyats of char and diara lands, where they 
did not acquire rights of occupancy, had all the privileges and 
rights of non-occupancy raiyats. 


180A. Fixing of uniform annual money rent in respect of 
utbandi lands.—(1) Notwithstanding anything contained in 
section 180, when a raiyat who is or who but for the operation 
of section 180 in respect of land held under the custom of 
utbandi would have been, a settled raiyat of the village, holds 
or has held under the custom of utbandi, or under any form? 
tenancy locally known as utbandi land (hereinafter referred 
to as utbandi land), either the landlord or the raiyat a 
apply to have a uniform annual money rent determined fo 
the land. 

(2) The application shall inclu 
applicant either — 

(a) all utbandi lands held in t 


ands i 


Government. 
(5) The case may be determined by the officer who receives 
heapplication, or the Collector or the Settlement Officer may 
tansfer it for disposal to some other officer competent under 
sub-section (4) to receive applications. 
se officer receiving the application or the officer to 
Notice t ° e is transferred as the case may be, shall cause 
party, S given in the prescribed manner to the opposite 
it th a fix a date for the determination of the case- 
tite landlord or the raiyat is a Bas 
plication or ijaradar, the officer heel ie 
t owest P also give notice to the superior lan : 
egree, who is a proprietor oT permanen 


de at the discretion of the 


same 
he same village by the at 


raiyat under the same landlord in whic under th? tnureholder 
has acquired a right of occupancy whether OVI the . aii 
rwise, OF the € application is made in respect of lands In W i 


Talyat 
"ect it has not acquired occupancy-ig 


m 
Tespect of such lands, if he is sa 


hts, the officer may 


provisions of section 180 or othe: 
tisfied in view of all 


(b) all the lands held in the same vi 
dlord by the raiyat which t 


m 

Hage under ty 
aiy?! 
lan he raiy 


Oii 


and Custom 
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the circumstances of the case that it is unreasonaty, 
tis € to 
iti 
Provided that a refusal shall be no bar to Di 
i i i i Oceeg: 
being again taken under this section after five Years ees 


Brany 


utban age money rent payable for lands of a similar 


date of refusal if in the opinion of the officer the | o tl ° iption and es ee riers in the 
receives the application the circumstances ten then S ity raiyats Ww) p # a p eir rent for 
meantime changed. ® in the ae jands as utbandi lan s but whose rents have 

(8) If the application is not rejected, the officer sh: ae converted into a on Peg money rents 
determine the sum to be paid as a uniform annual Sie then yhether under this section or by agreement or 
and also in the case of lands in which the raiyat p "nerwise | 


S not 
0 the 
ieu of 
UM so 


acquired occupancy-rights, a premium to be Paid t 
landlord, and he shall order that the raiyat shall, in | 
paying the rent for the land as utbandi land, pay the s 
determined and the premium, if any : 

Provided that in any case in which an order fixing a 
uniform annual money rent is passed ex-parte the Opposite 
party may within one month of the date of such order or, 
when the notice has not been duly served, within one month 
of the date of his knowledge of such order apply to the officer 
by whom the order was passed for an order to set it aside and, 
if he satisfies the officer that the notice of the application 
under sub-section (1) was not duly served on him or that he 
was prevented by any sufficient cause from appearing when 
the case was determined, the officer shall set aside the order 
and shall appoint a day for the determination of the case. No 
order shall be set aside on application made under this 
proviso unless notice thereof has been served on the 
respondent thereto. 

(9) In making the determination of the s that 
rent, the officer shall calculate the average of the amount the 
was actually paid or payable as rent for the land ied aa 
previous six years and shall ordinarily declare the sam 
the sum to be paid as rent : ike into 


harges incurred in accordance with custom by the 
landlord in respect of the irrigation and drainage of 
the utbandi lands and the arrangements made for 
continuing those charges; 

g the rules laid down in this Act for the guidance of the 
civil Courts in enhancing or reducing rents on 
accouont of the holdings of occupancy raiyats; 

() any sum agreed to by the parties to be paid as money 
rent : 

Provided that the officer shall in no case determine a rent 

itich is unfair or inequitable. 

(10) The premium to be paid to the landlord in the case of 

‘als in which the raiyat has not acquired occupancy-rights 

‘ul be three times the rent, or, if the application is made 

i ee ) of sub-section (2), three times the portion of 

mp determined under sub-section (8) on account of such 

0) If the immediate landlord of the raiyat is a temporary 

"ure-holder or ij a id tion the 

Pemtum haa ijaradar the officer shall apportion ; 
trary le under sub-section (10) between the said 

nure-holder or ijaradar and his superior 


ig the 


um to be paid a 


Provided that the officer may also lorg 
consideration— á scala Manent ‘ the lowest degree who is a proprietor or 
(a) the average money rent payable by occupancy Tay nf ie helder in such manner as may appear fair 
for land of a similar description and th sim E q e to the officer in view of all the circumstances 


Ase x é 
4 > and any sum so awarded to the said superior 


ti to the vicinity; 
advantages to the vicinity Shall be recoverable by him from the temporary 
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tenure-holder or ijaradar or his Successor-in-inte notwithstanding silage othe ei nig lage in 
arrear of rent but shall not be recoverable by ie asan an or in any other soon P ibis e brought or 
landlord from the raiyat. es erior pis ae made in any Cour! PES me sig Passed 
(12) The order shall be in writing, shall state th i piata section, save as iS pro’ , ; is section. 
© tht in respect of which a uniform annual money 


on which it is made, and shall, in the absence of an Stoung, ynder Lands 


reasons to the contrary recorded in writing, take a Specia 1808. a xed under section 180A, to cease to be utbandi 
the beginning of the agricultural year next after th Ect from bas ber enever an order under section 180A is passed 
which it is made. © date on pads" yniform annual money rent for any lands, 


geterminin pall cease to be held as utbandi lands with effect 
gach Se from which the new rent takes effect, and the 
from al hold them as an occupancy-raiyat from the date 
ani 
ithe order: , , 
180C. Period for which rent fized under section 180A to 
ain ynaltered.—(1) Where a uniform annual money rent 
Oi fixed under section 180A, the said rent shall not, 
ae on the ground of a landlord's improvement or of a 
subsequent alteration of the area of the holding, be enhanced 
for fifteen years; nor shall it be reduced for fifteen years, save 
on the ground of alteration in the area of the holding, or on 
the ground specified in clause (a) of sub-section (1) of section 


3B. 


(13) The officer shall fix the date (not being mo; 

š re than 
month from the date of the order) by which the premium One 
be paid or he may, on the application of the raiyat, itera 
the premium shall be paid by instalments not exceeding th, at 
in number, that the first instalment shall be paid at i 
beginning of the agricultural year in which the rent settled 
under sub-section (8) takes effect and that one of the 
remaining instalments shall be paid at the beginning of each 
of the succeeding agricultural years until the premium is paid 
in full. 

(14) The premium or any instalment thereof shall be 
recoverable as rent, and interest shall not be payable on any 
instalment in respect of which default has not been made. 

(15) Any order made under this section shall be subject to 
appeal in the manner provided in section 115C unless the 
application has been made in the course of proceedings under 
Part II of Chapter X, in which case the provisions of sections 
104G and 104H shall apply. 

(16) An application made under sub-section (1) eo 
amended if it appears at any time to the officer prior ig i 
issue of the order under sub-section (7) or sub-section Bor 
the appellate or revisional Court that it does not compi Tto 
the provisions of sub-section (2) but that it can be brough 


(2) The said period of fifteen years shall be counted from 
the date on which the order takes effect under sub-section (12) 
ofsection 180A. 


‘Note.—Sections 180A-180C provided means whereby a 

ae annual money rent could be determined for land held 

to oe the custom of utbandi by a settled raiyat of a village and 

of the ter the tenant into an occupancy-raiyat from the date 
i er, i s : : 

utbandi an pectiva of the period of his possession of the 

a Sections were extended only to the district of Nadia, 
idabad and Jessore. 


a 
conformity with that sub-section. Such amendment H then 1g 
made either on the initiative of the parties or aia prior shall 1. Saving as to service-tenures.—Nothing in this Act 
or of the officer or Court but it shall not be sane “rendren in ae any incident of a ghatwalilor other servicetenurc, 
> i i if suc arti 
ee thapari Mur a conditions as cular, shall confer a right to transfer or bequeath a 


is made, it shall be made only on such terms 


: Ls 
to such officer or Court shall appear to be just- “author's 
Land Laws in East Pakistan, vol.1, p-19 
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service-tenure which, before the passi r j isi 

capable of being transferred or era thig Act, Was Dot cane 2 ander raya oe gE (ig general provlstonsior the 
jE! 

182. Homesteads.—When a raiyat or an under-raj i apart ae of custom.—Nothing in this Act shall affect 
his homestead otherwise than as part of his holdi yat holds 193 S8 usage or customary right not inconsistent with 
the same village or any village contiguous to that e in any st col or by necessary implication modified i 
status in respect of his homestead shall be that ofa Age, his or not a its provisions. 
an under-raiyat according to the status of the india or polished y. 
homestead, and the incidents of his tenancy of Site E Ce ua L o agn 
homestead shall be governed by the provisions of oo 
applicable to raiyats or under-raiyats, as the case may a Act 


Note.—This section was enacted for the protection of th 
cultivating tenant, so that he could not be turned out i n 
homestead. ?It contained two parts and laid down (a) that ihe 
status of the tenant in respect of his homestead should be that 
of a raiyat or an under-raiyat according to the status of the 
landlord and (b) that the provisions of the Bengal Tenancy Act 
would also apply to the homestead land. 

Where a homestead was held by a raiyat or an underraiyat 
as part of his agricultural holding, it was not necessary nor 
permissible to refer to this section.3In such a case there was 
only one tenancy and his rights in the homestead were the 
same as in the agricultural lands.* 

This section applied to the homestead of a person who was 
a raiyat or an under-raiyat although he was not a raiyat or an 
under-raiyat of the village in which the homestead was 
situated and was not a raiyat or an under-raiyat of the me 
landlord as the landlord of the homestead.” 


CHAPTER -XVI 
Limitation 

184. Limitation in suits, appeals and applications in 
schedule I.—(1) The suits, appeals and applications specified 
in Schedule II] annexed to this Act shall be instituted and 
made within the time prescribed in that Schedule for them, 
respectively; and every such suit or appeal instituted, and 
application made, after the period of limitation so provided 
shall be dismissed although limitation has not been pleaded. 

y (2) Nothing in this section shall revive the right to 
institute any suit or appeal or make any application which 
Tmi have been barred by limitation if it had been instituted 
t made immediately before the commencement of this Act. 
185. Portions of the limitation Act not applicable to such 


Suit M 
T etc., mentioned in Schedule I1I.—Sections 6, 7, 8 and 9 
Sub-section (2) of section 29 of the Limitation act, 1908 


Jd no 

Where trie pamestead'iwas heder © mar k oi an a not and, subject to the provisions of this Chapter, the 

agricultural land, but the homestead cap ae ieee mote provisions of that Act, shall apply to all suitë; 
: i wi , 

agricultural tenancy held by the raiyat from e tenan this is and applications specified in Schedule II! annexed to 


had taken sub-lease of the homestead portion only, th 


Pulin v. Bakhar (1936) 40 C. W. N. 599. . chandra * 
Rahimuddi v. Amina (1925) 43 C. L. J- 132; C 
Meherjan (1926) 44 C. L. J. 311. 


Pulin v. Bakhar, Supra. 
Harihar v. Dinu (1911) 16 C. W. N. 536 at 539. 


Da eeo 


an Vv. 
Durgacharan (1941) 45 C. W. N. 805. 


na od 


CHAPTER -XVII 
Supplemental. 
Penalties. 


186. Penalties for illegal interference with Produc, 
any person, otherwise than in accordance with this LO 
some other enactment for the time being in force, — Act 

(a) distrains or attempts to distrain the prod 

tenant's holding, or 

(b) (This clause was omitted by the Act of 1928) 

(c) except with the authority or consent of the tenant 

prevents or attempts to prevent the reapin + 
gathering, storing, removing or otherwise dealing 
with any produce of a holding. 

he shall be deemed to have committed criminal trespass 
within the meaning of the Penal Code. 

(2) Any person who abets, within the meaning of the Penal 
Code, the doing of any act mentioned in sub-section (1), shall 
be deemed to have abetted the commission of criminal 
trespass within the meaning of that Code. 

Damages for denial of landlord's title. 

186A. Damages for denial of landlord's title.—(1) When, in 
any suit between a landlord and tenant as such, the tenant 
renounces his character as tenant of the landlord by setting 
up without reasonable or probable cause title in a third person 
or himself, the Court may pass a decree in favour of the 
landlord for such amount of damages, not exceeding ten times 
the amount of the annual rent payable by the tenant, as itmay 
consider to be just. r 

(2) The amount of damages decreed under sub- 
together with any interest accruing due thereon, S 
to the landlord's charge for rent, be a first charge on 
or holding of the tenant, and the landlord may ane 
decree for damages and interest, either as a decree for at ay 
money, or, in any of the modes in which a decree for T 
be executed. 


I 
or 


uce of 4 
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jandlord's title—how far a ground for ejectment, 
pesil of pengal Tenancy Act, 1885, no tenant could be 
yndet * im execution of a decree and upon the grounds 
P a the Act.!The section providing the grounds 


w gc and 
É nE under 4 


gect™ So a tenan 4 
E jectment under this Act.2The rule, that a denial of 


el 
pble entip of landlord and tenant did not operate as 
pe relati "tid not apply. where the denial was given effect to 
the Court and the tenant was estopped as a 
of record to set up a tenancy in the ejectment suit.3 
matter ant denied the title of his landlord in a suit for rent 
t suit being dismissed, the landlord brought a suit 
for khas-possession. he was entitled to succeed inasmuch as 
the question as to the relationship of landlord and tenant was 
barred by the rule of res judicata and the defendant could not 
asert his title as tenant in such suit.* Where a suit for rent 
ws dismissed on the denial by the tenant of the landlord's 
tile and on appeal by the landlord, the suit was withdrawn by 
him with liberty to bring a fresh suit, held, in a subsequent 
suit by the landlord for khas-possession that the only decree 
that could be relied on was a decree which had ceased to exist 
owing to the withdrawal of the suit by the landlord and so the 
ri of the relationship of landlord and tenant by the 
ant would not work any forfeiture, as it was not given 


here a ten 
and the ren 


L See, 89 
st V. Abdur Rahim (1888) |. L. R. 17 Cal. 196; followed in Dhora 
(1900) wa l. L. R. 20 Cal. 101; Sheikh Nizamuddin v. Momtajuddin 
158; Jnan + W. N. 263 at 264; Chandra v. Bissesswar (1892) | C. W. N. 
Imanan 2 Y Jogendra (1925) 91 I. C. 191. i 
Atabudan v. Anantaram (1898) 2 C. W. N. 755; Foyi v- 
EES (1902) 6 C. W. N. 575; Haranath v. Kamini (1806) 
Khater y. 25 n: Ramgati v. Pran Hari (1905) 3 C. L. J. ap 
ladhar y Sadruddi (1907) I. L. R. 34 Cal. 922: Shel 
Umana A (1909) 14 C. W. N. 339. 
V: Anantaram (1898) 2 C. W. N. 755. 


oh 
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effect to by a decree of the Court.’ A mere ren 
tenancy without denial of the landlord's title, tho iation of 
operate as a surrender. could not amount to a arnt Mushy 
There was no disclaimer when the tenant Put the = amet 
the proof of his alleged title by purchase, nor whe andlorq to 
merely questioned the extent of the landlord's inter the tenant 
title to receive the entire rent.” So also where a teran his 
deny the whole title of his landlord but set as nak di not 
third party as a co-sharer, there could be no forfeitis wet of 
sharer tenant representing a tenancy in the beck Aco. 
landlord was entitled to bind his co-sharers for the Of the 
of the tenancy, but when he repudiated the tenancy re UTPOses 
taken to have acted beyond the scope of his auth 
consequently his disclaimer could not bind his Sections 
The denial of liability to pay rent on the ground of not fe 
obtained possession could be treated as a repudiation 
rescission of the lease. 10 2 

Under section 186A of the Bengal Tenancy Act introduced 
by the Amending Acts of 1907 and 1908, a tenant who re- 
nounced his character as a tenant of the landlord by setting 
up, without reasonable or probable cause, title in a third per- 
son or himself, was liable to have a decree for the damage 
passed against him. 

[For detailed study, sec author's “The Bengal Raiyats, 


Chapter 8, section 2(7)]. 
Agents and representatives of landlords. 


Must be 


_ 187. Power for landlord to act through agent.—(1) Ary 
appearance, application or act, in, before or to any Court oF 
authority, required or authorised by this Act to be see 
done by a landlord, may, unless the Court or authorily 


5. Pyari v. Hem (1912) 16 C. W. N. 730. 

6. Protab v. Biraj. A. I. R. 1914 Cal. 51. N. 928: 

7. Sreemati Mallikadasi v. Makham (1905) 9 C. w. N. . 
g . Neamatullah v. Bajiulla (1914) 26 I. C. oe cal. 903 at 905; 


Birendra v. Bhupaneswari (1912) I. L. R. 
Jharu v. Mahatabuddin A. I. R. 1928 Cal. 713. 
10 . Hara v. Jogendra (1904) 9 C. W. N. 387. 
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ects, be made or done also by an agent 


m jrect 5 
ape this pehalf by a written authority under the 
el 


ver d 
emp" Jjandlord- , 
a cai notice required by this Act to be served on, or 


0) jandiord shall, if served on, or given to, an agent 
agen 0" a a aforesaid to accept service of or receive the 
power half of the landlord, be as effectual for the Purposes 
oe a if it had been served on, or given to, the landlord 

this 
ne 

(3) Every 
certified by a 
authorising an 
he landlord autho 

188. Action to be taken collectively by co-sharer landlords 


ir common agents except in certain cases.—{1) Subject 

orby their : 
io the provisions of section 148A where two or more persons 
are co-sharer landlords, anything which the landlord is 
under this Act required or authorised to do must be done 
ather by both or all those persons acting together or by an 
agent authorised to act on behalf of both or all of them : 

Provided that one or more co-sharer landlords, if all the 
other co-sharer landlords are made parties defendant to the 
suit or proceeding in manner provided in sub-section (1) and 
Q)of section 148A and are given the opportunity of joining in 
he suit or proceeding as co-plaintiffs or co-applicants, may— 
(This clause was omitted by the Act of 1938), 
ii) bring a suit for enhancement of the rent of a tenure 
under section 7 or of a holding under section 30, or 
for alteration of rent on account of alteration in area 
under section 52, 
bring a suit for ejectment of a tenant on the grounds 
Specified in section 10, clause (b) of section 18, 
Section 25, or clause (b), or clause (c) of section 44, or 
în accordance with the provisions of section 48C, 
make applications as regards improvements under 
Sections 78, 80 and 81, 
4Pply for measurement under sections 90 and 91, 


document required by this Act to be signed or 
landlord, except in instrument appointing or 
agent may be signed or certified by an agent of 
rised in writing in that behalf. 


iii) 


iv) 
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(vi) file an application under section 105, 
(vii) bring a suit under section 106, 
(viii) apply for record of private lands under sect; 
(ix) apply for the determination of the ‘tian lig. 
tenancy under section 158, nts gf à 
(x) 


apply to the Collector for a declarati; 
section (3) of section 180. 

(2) Any decree passed or order made in a su; 
in which the conditions set forth in sub-seci 
section have been complied with, shall have 
decree passed or order made on the application of th 
landlord or the whole body of landlords, and shall tleen 
as regards the whole tenure or holding, as the Case may be: e 

Provided that where a suit is brought under section : 
section 30 for enhancement of rent, or under section 52 ts 
alteration of rent, or where an application is made under 
section 105 by a co-sharer landlord for settlement of rent, the 
Court or Revenue-officer, as the case may be, when the rent 
has been fixed or settled, shall distribute any amount by 
which the rent has been increased or reduced between the 
cosharer landlords of the tenancy in porportion to their 
respective shares in such tenancy whether they have or 
whether they have not joined as plaintiffs or applicants, and 
such distribution shall be binding on all the co-sharer 
landlords as if they had all sued or applied for the same, and 
for the purposes of any appeal, application or suit in regard to 
such distribution they shall be deemed to have sued or applied 
under sub-section (1) of this section together with co-sharer 
plaintiff or applicant. 


188A. Repealed by the Act of 1928. 


Rules under Act. af 
189. Power to make rules regarding procedure, poren 
officers and services of notices, — The Provincial conre, 
may. from time to time, by notification in the Official Ge” 
make rules, consistent with this Act. — venut 
(J) to regulate the procedure to be followed by om by of 
officers in the discharge of any duty imposed upon me 


On under at 


it OT PrOCeedi 
tion (1) of 


the effect ofa 


le 
et 


e is 


= 


under st 


g wW 
any P° 


9) to prescri i 
of notices issued, under this Act, where no form or 
ice 


Supplemental 257 


and may by such rules confer upon any such 
er exercised by a Civil Court in the trial of 


enter upon any land, and to survey, 

rcate and make a map of the same and any 
S exercisable by any officer under the Bengal 
yi 

en Act, 1875; and 

s er to cut and thresh the crops on any land and 

aes the produce, with a view to estimating the 

wel > 

capabilities of soil; and 

be the forms to be used, and the mode of 


dem: 


provided in this or any other / 
(This clause was omitted by the Act of 1947); 


to prescribe the authority by whom the fees, deposited 


ections 12, 13, 15, 17 and 18 may be declared to be 


fufeited, and the mode in which such fees, when so forfeited, 


shall be 


ii) 


vi) 
Wii) 


(vii 


ix) 


dealt with; and 


(5) to provide for all or any of the following matters, 
namely : 


the manner of publication of — 

notifications under sub-section (3) of section 1: 

Price lists under sub-section (3) of section 39; 

Notice under sub-section (2) of section 87; 

the draft record-of-rights under sub section (1) of 
section 103A: 


the record-of- 


Tights under sub-section (2) of section 
103A; 


Tables of Rates under sub-section (2) of section 104B; 
the draft Settlement Rent-roll under sub-section (1) 
of section 104R; 


Proclamation under clause (d) of sub- section (3) of 

Section 163; and 
S Tules made by authorities other than the 

cee ial Government or the High Court under sub- 
ction (2) of section 190; 


258 


(b) 
(c) 
(i) 


@) 


(k) 


() 


(m) 
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... (This sub-clause was omitted by e superior Revenue authority referred to in section 


th 
the amount of fees — © Act of 1947, (a wat tela 
for processes referred to in sub-section the stamp to be borne by applications under sub- 
12, in sub-sections (1), (2), (3), (4) ana a Of 5 o ection (1) or sub-section (2) of section 105; 
) of p (This sub-clause was omitted by the Act of 


Dosao | i 
> ny other matter required or permitted under this 
A o be prescribed. 


for service of notice referred to in s 
section 13; and 


@ 


referred to in sub-section (2) of secti Act ti $ SAEN 

section (6) of section 88; ection 61 ang in sup, 190. Procedure for making publication and confirmation 

the manner of filing of the notices Teferred to ; jrotes (1) Every authority having power to make rules 

section (2) of section 12, in sub-section (1) oe a oft any section of this Act shall, before making the rules, 
Section 


13, and in sub-sections (1), (2), (3) and ( 
26C; 
the amount of the cost of transmission of fees or 
other monies; 
the manner of payment or tender of rent by postal 
money-order; 


Meta ish a draft of a ae ii for the information of 
person likely to be affecte y- 

9) The publication shall be made, in the case of rules made 
ty the provincial Government or High Court, in such manner 
smay, in its opinion, be sufficient for giving information to 
prons interested, and, in the case of rules made by any other 
the manner of verification of applications under | thority, in the prescribed manner; 

sub-section (2) of section 80; Provided that every such draft shall be published in the 
the information to be contained in the applications $ ypcial Gazette. 


referred to in sub-section (2) of section 80; B) There sh: z 
all be published wi i ify- 
the form of the register referred to in clause (2) o 1 i ! published with the draft a notice specify- 
ča date, not earlier than the expiration of one month after 


sub-section (2) of section 99A and the particulars to kio SA 
be therein entered; k £ of publication, at or after which the draft will be 
en into Consideration. 


the manner of making a survey and preparing à 

record-of-rights under sub-section (4) of section 101: 

the particulars referred to in the proviso to ¢ 

of section 102; 

the period of publication of th 

under sub-section (1) of section 103A an 

Settlement Rent-roll under sub-section (1) of se S 

104E; asides! | Ban Y made. 

the manner in which objections shall be © p 103A | “Sect fets made under this Act may, from time to time, 
sectio taig a Sanction (if any) required for making them, be 


4) 
Jause |) aoe authority shall receive and consider any objection 
a which may be made by any person with respect 
a before the date so specified. 
` Publication in the Official Gazette of a rule purport- 
ade under this Act shall be conclusive evidence that 


-of- ights ` 
draft record-of 

e dof the drat 
ction 


and disposed of under sub-section (2) of authority” ed, ag 
the empowering of the “confirming ^2 “hae a ded to or cancelled by the authority having power 
104B; the same y 


referred to in sub-section (4) of section 


Provisions as to temporarily settled di 


Stricts 
191. Settlement of rent of land held i E 


nad 
permanently settled.—Where the area comprise A strie ti 

holding is situate in an estate not Subject to in tenures 
permanent settlement and when, Ub; i 


(a) land-revenue is for the first time 
respect of the land, or 


m: 
ade Payable in 
(b) land-revenue having been Previous| 


sng for conditions binding on landlords, 
at not enabled by Act in violate conditions 


194 qe jandlord.—Where a proprietor or Permanent 


re: 
er ceo 


yi 


wet 


pti ider holds his estate or tenure subject to the 


f any specified rule or condition, nothing in this 


| entitle any person occupying land within the estate 
e! 


a to do any act which involves a violation of that rule 
enure 


il : . s, 
S Payable ; jroo! that this section shall not apply to a raiyat or an 
— of it, a fresh settlement of land-revenie ‘sage doing any act in exercise of the rights conferred 
` 5 er- 5 der-raiyat: th 
nt ts or under-ralyats, as the case be. 
nothing in this Act or in any lease or contract Y pis Act upon raiyats - TR 


the passing of the Bengal Tenancy Act, 1885, shall enti 
any 


tenant to hold his tenancy free of rent or at a Particul k 
M ar Tent, 
unless in the case of a fresh settlement made under clause thy 
the right so to hold beyond the term of the previous Settlement 
has been expressly recognised at the previous settlement bya 
Revenue authority empowered by the Provincial Government 
to make difinitively or confirm settlements, and the 
Revenue-officer may, notwithstanding anything in the 
contract between the parties by order, on the application of 
the land-lord or of the tenant, or of his own motion, fix a fair 
and equitable rent for all grades of tenants in accordance with 
the principles laid down in sections 6, 7, 8, 9, 27 to 36, 38, 39, 
43, 50 to 52 and 180: 
Provided that, notwithstanding anything contained in 
sub-section (3) of section 7 he may divide the minimum Sa 
of ten per centum provided for in that sub-section among 
or more grades of tenure-holders if such exists. 


192. Amalgamated with section 191 by the Act of 1928. 


Rights of pasturage, etc. 


193. Rights of pasturage, forest-rights, “cover! © 
provisions of this Act applicable to suits for the ae for 
arrears of rent shall, as far as may be, apply to S ofany 
recovery of anything payable or deliverbale m haat and the 
rights of pasturage, forest-right. rights over fis 


like. 


ete.—The 


shal 


(a) 


b) 


(c) 


d) 


G] 


Savings for special enactments. 


198. savings for special enactments.—Nothing in this Act 
ll affect — 


the powers and duties of Settlement-officers as 

defined by any law not expressly repealed by this Act ; 

any enactment regulating the procedure for the 

realisation of rents in estates belonging to the 

Government, or under the management of the Court of 

Wards or of the Revenue authorities; 

any enactment relating to the avoidance of tenancies 

and incumbrances by a sale for arrears of the 

Government revenue; 

any enactment relating to the partition of 

Tevenuepaying estates; 

any enactment relating to patni-tenures in so far as it 

Telates to those tenures, except that — 

(i) the Provisions of section 67 and of clause (1) of 
Sub-section (1) of section 178 shall apply to all 

. Patni-tenures, and 

(i) the expression “khudkast raiyat or resident and 
hereditary cultivator” in sub-section (3) of section 
11 of the Bengal Patni Taluks Regulation, 1819, 
Shall be deemed to include all raiyats having a 
Tight of Occupancy: or : 

Peers Special or local law not repealed either 

Sly or by necessary implication by this Act. 


Protection for certain acts, 

195A. Protection in certain cases for sic 
or other proceeding shall be instituteq agai: 
against any officer of the Crown in respect 
by the registering officer, the Collector or th 
to the receiving, distribution or payment of 
or the landlord's transfer fee : 

Provided that nothing in this section shall 


SCHEDULE 1 


(See section 2) 


S done, _ 
NSt the cy 
of anything o 
© Court w One 
tie landionas 


No Xi 


Repeal of Enactments. 
Regulations of the Bengal Code 


Subject of Regulation Extent of 
repeal 


person entitled to receive the amount of an Prevent a, Fumber 

fee or landlord's transfer fee or any otar landlords A regulation for re-enacting with | Sections 51, 

recovering the same from a person to whom it Rew ftom modile aL On An A Settlement of oe ae a 
: 0 s 

by the Collector of the Court. CEN paid rue lic revenue payable from the] 65. a 


the pub 5 i 
lands of the zemindars, independent 


talukders and other actual proprietors 
of land in Bengal, Bihar and Orissa, 
passed for those provinces, respec- 
tively, on the 18th September, 1789, 
the 25th November, 1789, and the 
10th February, 1790, and 
subsequent dates. 
A regulation for the settlement and | Section 7. 
collection of the public revenue in the 
zila of Cuttack, including the 
parganas of Pataspur, Kamardachor 
and Bhograi, at present included in 
the zila of Midnapore. 


196. Repealed by Act of 1928. 


12 of 1805 


5of 1812 | A regulation for amending some of the | Sections 2, 3, 
rules at present in force for the] 4, 26 and 27. 
|__| collection of the land revenue. ` 
8 of 1812] A regulation for explaining section 2, | The preamble 
Regulation 5, 1812, and rescinding} and sections 
sections 3 and 4, Regulation 44. 2 and 3. 

1793, and sections 3 and 4, 
Regulation 50, 1795, and enacting 
A regulation for declaring the rules to | In clause 1 of 
be observed in determining claims to section 4. 
lands gained by alluvion or by|from and 


dereliction of a river or the sea. including the 
words “Nor if 


annexed to a 
subordinate 

tenure” to the 
end of the 
clause. 


poe 
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Subject of Regulation 


Acts of the Bengal Council 


An Act to amend Act 10 of 1859 (to) 7 
amend the law relating to the recovery he Whole 
of rent in the Presidency of Fort 
William in Bengal). 


amber of receipt | Particulars of receipt (tenant's 
n portion.) 


264 
Number 
and year 


6 of 1862 und lords are not the | (b) (If the landlords are not the 
ol 


and i 

A f w name, if any. of the | proprietors) name, if any, of the 

papet" holding of thejtenure or holding of the 
or 


enue landlords. 


mes of Che] 4. Name or names of the land- 


4 of 1867 p na 


jandlords and the | lord or landlords and the nature 
of their interest. 


al 
5. Tenant's name. 
ae |5. Tenant's name | 


5, Particulars of the tenure or| 6. Particulars of the tenure or 
olding for which rent is} holding for which rent is paid, — 


An Act to explain and amend Act 6 of 
1862. passed by the Lieutenant- 
Governor of Bengal in Council, and to 
give validity to certain judgements. 


g Name ° 


8 of 1869 |An Act to amend the Procedure in 
suits between landlords and tenants. 


paid, — 


(a) Serial number of the land- 
lords’ rent-roll, and if a record- 


) Serial number of the land- 
Inds rent-roll, and if a record- 


rights has been prepared, | of-rights has been prepared, 


10 of 1859| An Act to amend the law relating to serial number of the tenancy in 
the recovery of rent in the Presidency 


of Fort William in Bengal. 


The whole 
Act. 


serial number of the tenancy in 
it 


bl Area 


(Annual rent (cash or fixed 


antity of produce or both as 
the case may be) 


(c) Annual rent (cash or fixed 
quantity of produce or both as 
the case may be.) 


(t 
aa road and public|(d) Annual road and public 
cesses, works cesses. 


Jalka 
r. bankar and Phalkar, | (e) Jalkar, bankar and phalkar. 


SCHEDULE I 
Particulars of receipt and of statement of Account. 
(See sections 56 and 57) 


eceipt (tenants 


portion.) 1, Amount i 
1. Serial number of receipt. hich of le Specifying for| 7. Amount paid specifying for 
7 vilage, PATI") | Kana or yppa S (h (0 and | which of the items (c), (0 and (8 
2. Name of village. pargana, |2. Name of v! , 
thana. thana. vate a d ate of Payment 
es! “ 
. (a) Name of the land a 
3. (a) Name of the estate and 3. (a) vo which the k ure of a 


tauzi number to which the land | tauzi number 
appertains, and 


authorised agent. 


apperfoins, and 


SCHEDULE IL 


Particulars of receipt and of statement ofa 
Cot 


Particulars of statement of 
account. (Landlord's portion) 


1. Serial number of receipt. 


2. Name of village, pargana, 
thana. 


3. (a) Name of the estate and 
tauzi number to which the land 
appertains, and 
(b) (If the landlords are not the 
proprietors) name, if any, of the 
tenure or holding of landlords. 


Particulars of Stat, 
e 
account. (Tenant's Peio 1 
í n) 
1. Serial number of rece) 
ipt, 


2. Name of village, 


3. (a) Name of the es 
tauzi number to which 
appertains, and 


tate 
the 


(b) (If the landlords are noi 


tenure or holding of 
landlords. 


4. Name or names of the land-| 4. Name or names of 
lord or landlords and the nature 


of their interest. 


6. Particulars of the tenure or 
holding for which rent is paid, — 


nature of their interest. 
5. Tenant's name. 
6. Particulars of the tenui 


paid, — 

(a) Serial number of the 
lords’ rent-roll, and if are 
of-rights has been prep: 
serial number 0: 
it. 


(a) Serial number of the land- 
lords’ rent-roll, and if a record- 
of-rights has been prepared, 
serial number of the tenancy in 
it. 


(c) Annual rent (cash or 
quantity of produce or bo 
the case may be) 
(d) Annual roa 
works cesses. 

(e) Jalkar, bankar and 


(c) Annual rent (cash or fixed 
quantity of produce or both as 
the case may be.) 
(d) Annual road and public 
works cesses. 

7. Amounts due at 


7. Amounts due at the beginning à 
ning of the year! 


of the year :— 


thana. Pargang | 


Proprietors) name. if any, ofthe 


landlord or landlords and the 


holding for which rent is| | 


f the tenancy in 


t of 


interest on 
nis paid during the 
8. Ne ak each of the above 
anal | bt e th dates of payment and 
lang ee of the rent-receipt 


t the 


the 


the 


re or 


land- 
cord: 
red, 


fixed 


ai Tep 
[E 


9. Amou 
end of the year- 


10. Date of the statement of 
account. 
1l. Signature of landlord or his 
authorised agent. 


Description of suit 


Schedule 


Jars or S tion. 
dlord’s PO! 


u 
an 


statement 


items (c), 
h of the : 
e a for which years; 


of 
) 
(a) und 
(d) and 
and 


Particulars of statement of 
account. (Tenant's portion) 


(b) as interest on above. 


267 


er each of the items (c) 
(e) and for which years; 


nts remaining due at the 


years a 


receipt 


SCHEDULE I 
Limitation 
(See Section 184) 
Part 1.— Suits. 


` raiyat or 


any coe on account of 
ch of a condition 


k ii of which there 
Pong act expressly 
Shalt ay that ejectment 


Period of 
limitation 


8. Amounts paid during the 


dues, with dates of payment 
and serial number of the rent- 


10. Date of the statement of 
account, 


9. Amounts remaining due at 
the end of the year. 

11. Signature of landlord or his 
authorised agent. 


gaisnt each of the above 


granted. 


Time from which period 
begins to run 


The date of the breach. 
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Period of 
limitation 


Description of suit Time from 
W 


hic 


1. (a) To eject a non- 
occupancy-raiyat or 
under-raiyat on the 
ground of the’ expiration of 
the term of his lease. 


Six months | The EXDirat;, 
term, 


2. For the recovery of an 
arrear of rent in a suit 
brought by— 


(i) a sole landlord, 


(ii) the entire body of land- 
lords, or 

(iii) one or more co-sharer 
landlords— 


before a deposit was made 
under section 61 
account of the rent of the 
same tenure or holding. 


on 


the case may be. 


(b) in other cases. 
cultural year in 


3. To recover possession 
of land claimed by the 
plaintiff as a raiyat or an 
under-raiyat. 


sion. 


Time from which 
begins to run- 


Period of 
limitation 


Description of appeal. 


Special Judge. 


begins to meg 


on of the 


The date of service of 
notice of the deposit or 
presentation of the 
postal money-under, as 


The last day of the agri- 


the arrear fell due. 
The date of disposes 


the dê 
4. From any decree or| Thirty days. | The date of pealed 
order under this Act, to the or order 
Court of a District Judge or against. 


te of this Act are 
not being 


yhich may 
aher decree upon the sum 


decreed, but inclusive of 
the costs of executing such 
decree; except where the 
judgement debtor has by 
faud or force prevented 
the execution of the 
decree, in which case the 
period of limitation shall 
be governed by the 
provisions of the Limitation 
‘Act, 1908: Provided that, 
where a sale in execution 
Tarr ears of rent is 
hee on application, 
tention shalt ee m 
and the ti shall continue 
date of me between the 
dateof oa sale and the 
aside Ta E setting it 
from Wen e excluded 
tion ae od of limita- 
Article, vided by this 


which 
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Time from which period 
begins to run. 


The date of the order 
appealed against. 


Period of 
tation 


Three years | (1) the date of the 


decree or order; or 


(2) where there has 
been an appeal, the 
date of the final decree 
or order of the Appellate 
Court; or 


(3) where there has 
been review of 
judgement, the date of 
the decision passed on 
the review. 


IMPORTANT QUESTIONS 
INTRODUCTION 
1. What was the effect, immediate or oth 
provisions of Regulations I & VIII of 1793, up 
between the zemindars and the raiyats? 


€TWise 

+ Of th 
on the Telation 
2. What was the chief defect of the Settlement 


What consequences followed therefrom and w 
were made to remedy this defect. 


Regulations 
hat attempts 


3. Write a short note on the subsequent legislation 5 
protection of the raiyats foreshadowed in Art. VII Chit OT the 
Iof 1793. hf Of Reg, 

4. What are the circumstances that led to t i 
Bengal Tenancy Act, 1885. ak Passing ofthe 

CHAPTER -I 

5. What is the object of the passing of the Bengal Tenancy 
Act, 1885. Is it an exhaustive and a complete code in itself 
Ilustrate your answer. 

6. Define the following terms: , 

Complete usufructuary mortgage, estate, holding, land- 
lord, rent, tenant, tenure, tenure-holder, raiyat, mukarrar, 
istimrari, improvement, permanent tenure. 


CHAPTER -II 

7. What are the different classes of tenants recognised 
under the Bengla Tenancy Act? Distinguish between @ 
tenureholder and a raiyat. 

8. When the origin of the tenancy is not kn 
you determine whether a tenant is a tenure-holde 
raiyat? 

9. Tenure-holders and raiyats are both t 
would you apply to distinguish the one from 

10. State what is meant by “tenant” in the Beng 
Act. Is a person who holds land under a rent-free grar 
the zemindar a tenant? 

11. Under what circumstances is a > tenant? 
land under the system of ‘adhi’, ‘barga’ or ‘bhag’. # 


own, how would 
x or @ 


enants. What tes 


the other? | 
al Tenanc) 
t from 


jyates 
person who cultivat 
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n takes a lease of 110 bighas of land for the 


TSO) v i i 
pA pemtivating it by himself. He, however, brings it 
p e 0! ation by establishing tenants on it. Is he a 
ind ee or a raiyat? 
hol 
ten? 


CHAPTER -III 
are the rights of a permanent tenure-holder with 
13. Con upancy- raiyat. 


o 
those oot can the rent of a tenure be enhanced and subject 
14. 


to what limitations? l | : 

\what are the incidents of tenures existing at the time of 

mec Settlement? 

: e. madenin of landlord's title a ground for ejecting a 
tat under the Bengal Tenancy Act? In a suit for rent the 
tenant denies the landlord's title and the suit is dismissed. 
the landlord subsequently brings a suit for ejectment and in 
that suit the tenant pleads tenancy. Is the landlord entitled to 


succeed? 


CHAPTER -IV 
17. What are the rights attached to the holding of a raiyat 
who holds at a rent or rate of rent fixed in perpetuity. 
18. Compare the status of an occupancy-raiyat with that of 
araiyat at fixed rates. 


19. Can a raiyat at fixed rate ever be an occupancy-raiyat? 


ae __ CHAPTER -V 
“ccupancy eng historical review of the right known as the 
Permanent a and its incidents from the day of the 
21. What i eoit till the present time. 
tan acquire a right of occupancy? How is it acquired? Who 
acquired? is right? In what land occupancy right is 
22. Tyi 
teupang aaas the varioius modes of acquisition of 
Proprietors Pits - Whether a raiyat who has cultivated under a 
reupancy nü jote lands for 15 years continuously can claim 
Netra Tights therein?. In what circumstances an 
i !S deemed to have a right of occupancy? 
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23. How can an occupancy right be acquireg 
and an under-raiyat? In what respects ar 
identical and where do they differ? 

24. Define a “settled raiyat.” How is the status of 
raiyat acquired? Is it transferable? Has a Settled n a Settleg 
of occupancy in all kinds of lands held by him 
for less than 12 years? 

25. When does a “settled raiyat” acquire 
occupancy in any land in his village? are = Tight of 
exceptions to this rule? ere any 

26. Discuss if occupancy right can be acquired (a) und 
trespasser, (b) by a trespasser, (c) in a proprietor's ee 
land, (d) in the homestead land of a raiyat and (2) aye 
underraiyat. an 

27. What are the rights of a settled raiyat? 

28. What is the distinction between a settled raiyatand an 
occupancy-raiyat? 

29. “All settled raiyats are occupancy-raiyats but all 
occupancy-raiyats may not be settled raiyats.” Discuss. 

30. What interest does a co-sharer landlord acquire when 
he purchases an occupancy holding? 

31. To what extent has the doctrine of merger been adopted 
in the Bengal Tenancy Act? State the particulars. 

32. “A person cannot be, at the same time, both landlord 
and tenant of the same premises.” Explain fully to what 
extent this principle has been recognised in the Bengal 
Tenancy Act. 

33. What is the effect of acquisition of the right of a 
occupancy-raiyat by the landlord? 

A is an occupancy-raiyat ; subsequently h 
right of holding it as a temporary tenure-holder. How 
his former right affected thereby? ngnti 

34. Can a co sharer landlord acquire occupancy resi 
any raiyat holding on his own property which he acquy 
any way other than at a rent sale? 

35. Describe the incidents of an occupancy right. 


Taj 
© their ee 
s 


«lat r 
em 


e acquires the 
far is 
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uss the incidents of an occupancy-raiyat (i) to cut 
46. pisc iding and (ii) to the trees if they are cut down. 
ho: ere the restrictions on the right of user of a 
occupancy-raiyat? What changes have been 
riding W "amending Act of 1949? 
nade occupancy-raiyat entered into possession of his 
, An the passing of the Bengal Tenancy Act under a 
ae he would cultivate indigo on his land on failure 
t tha! would be liable to be ejected. Can the landlord 
of which on his refusal to cultivate indigo? 
ist is the law in regard to devolution of right of 
eee c a short note on the origin and development of the 


ight of transfer of a holding of an occupancy-raiyat under the 
ng 


Bengal Tenancy Act. 
41. ‘The conferment of the right of transferability on the 


sccupancy-raiyat by the Bengal Tenancy Act, 1928 has really 
been an infringement by the legislature of the absolute 
proprietary right. conferred on the zemindars by the 
Permanent Settlement of 1793.” Discuss. 

42. When is a co-sharer of an occupancy holding entitled 
to exercise his right of pre-emption in respect of a portion or 
share transferred? Does the right arise when the transfer is 


made to another co-sharer jointly with a stranger? Give 
Teasons. 


n his 
oi what W 


hs Discuss the right of pre-emption conferred upon a 

Ben; a of an occupancy holding under section 26F of the 

ioe Act. Within what time can a co-sharer file his 

H ion for pre- sin f i 

Sven to him? pre-emption if notice of the transfer be not 
44. 

Act for es is the procedure laid down in the Bengal Tenancy 
is nee of the right of pre-emption? Who can exercise 


45. Wh 
*eemption> a co-sharer tenant cannot exercise the right of 
6 D 7 
up ee the incidents of the holding of an 
A Use “iat on the following heads :— ` 
sud including trees. 
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ounds upon which an Occupancy-raiyat 


the gr 
at are t may sue for reduction of his rent? 


(b) Transfer 
ney ren! 


(c) Ejectment 5h- stat mo 


polding 


(d) Enhancement a BEM 
47, What limitations have been imposed p . HA 
y tl incidents attached to a non- 
Tenancy Act on the rights of an occupancy- rans; Benga A wnat are the incl n-occupancy 
matter of creating mortgages on his holding? Shoy in the 6. 7 i , l 
limitations are for the benefit of the raiyat and that oe such pli sous whether a non-occupancy raiyat holding 
e , 


cannot throw off this benefit at his option. Taiyat 


itable? far the rent of -i 
48. Is a mortgage of an occupancy raiyati ho nerit in what way and how far Amon oceupaney 


In 
lding by 57 pe enhanced? 


conditional sale with possession to the £ a A 
mo at may hich a non- i 
extinguished automatically, on the expiry of the Ce aa what are the grounds on whi non-occupancy raiyat 
riod ected? 


mentioned in the instrument or of 15 years whicheve 
under section 26G of the Bengal Tenancy Act? 

49. What is the legal effect of the following transactions :— 

(a) An occupancy-raiyat enters into a complete 
usufructuary mortgage of a portion of his holding for 20 years. 

(b) A stipulation by a raiyat not to acquire an occupancy 
right in land. 

50. What are the conditions on which money rent of an 
occupancy-raiyat may be enhanced by suit or by contract. 

51. An occupancy-rayat agrees by a registered contract to 
pay an increase of rent by more than 2 annas in the rupee. Is 
the agreement wholly void or valid to the extent of 2 annas in 
the rupee? 

52. An occupancy-raiyat holds his land at a rent of Rs.32a 
year. He entered into a contract with his landlord to payon 
enhanced rent of Rs.50 a year. The contract is not in writing 
but the tenant paid rent at the enhanced rate continuously P 
more than 3 years and then refused to pay at that rate- At whal 
rate is the landlord entitled to recover rent? 


maybeej 
59. A no 
can he be ejecte 


he be ejected? | 
60. What condition must be satisfied before a landlord is 


entitled to institute a suit for ejectment against a non- 
occupancy raiyat for refusing to pay enhanced rent? 


T is less n-occupancy raiyat denies his landlord's title. 


d on this ground? If not, on what grounds can 


. CHAPTER -VII 

6l. In what way can the rent of an under-raiyat be 
enhanced? 

62. To what limit may the rent of an under-raiyat be 
enhanced? If the rent of an under-raiyat is enhanced 
exceeding the limit as provided by the Bengal Tenancy Act, is 
the agreement wholly void or is it valid upto the extent of the 
limit provided for by the Act? 

63. On what grounds and with what limitations the money 


Tent fi 
a an under-raiyat may be enhanced by contract and by 


53. A, a landlord, sued B, his occupancy-raiyat P Me Under what circumstances can an under-raiyat be 
enhancement of rent which has not been enhanced for an by his landlord? 
25 years, on the ground of rise in the price of staple eon is terit Seuss whether the holding of an under-raiyat is 
and it is found on comparison of the price lists oe al © and transferable? 
entitled to an enhancement of 8 annas per rupee ou Bengal at is the position of an under-raiyat under the 
extent can the Court interfere as regards the il to take Tenancy Act? 
enhancement and as regards the period for which i Under. Discuss if occupancy right can be acquired by an 


effect? “Taiyatp 
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_amediately before the institution of the suit, A 


68. State the circumstances under which a 


may claim that he is not liable to ejectment 4 Cr ray, 20 ae rf ears before the suit, the holding was created by 
that his term of lease has expired. n the Stoy, i ows al of two holdings paying rent at the rate of Rs. 
nd sh ee annum and the rent was then fixed at Rs. 50, 

CHAPTER -VII 8 Be you decide the suit? Give reasons for your decision, 

69. Write a short thesis on the “presumption í Fe cate what the main Tequirements are in a claim for 
rent” under the provisions of the Bengal Tenancy tes fixity of 7. al rent from a tenant for additional area; and also 

70. A landlord brings two suits for enhancement d ee aaditional rent should be determined in the case of a 
Defendant proves uniform payment of rent since l a Tent, Ee da tenure-holder. : 
case and since 1800 in the other. The landlord proves te One is state the circumstances which a landlord must prove 
land in the second case was the bed of a river before ian, the i to get a decree for rent to be determined in the case of 
the rents enhanceable? Give reasons. -Are ng ure-holder and a raiyat. 

71. State and illustrate the rule as to the fixity of ka ae Give a summary of the law as laid down in the Bengal 
laid down in section 50 of the Bengal Tenancy Act, ai: Tenancy Act which entitles the landlord to additional rent for 
describe the circumstances under which the presumption laid alteration of the area of the tenancy. 
down in that Act arises. Explain and illustrate as to how that go. A tenant T is in occupation of a tenure which was 


measured previously as 40 bighas at a rental of Rs. 80 per 
annum. In the cadastral survey settlement in the said 
locality, the tenancy was recorded as 50 bighas in the area. It 
was also found that areas of other tenures in the vicinity 
settled at or about the same time showed an increase in area 
by 125 p.c. The landlord brings a suit for enhancement of rent 
chiming rent at Rs.100 per annum. Discuss whether he is 
entitled to any enhancement of rent and, if so, how much? 

81. Explain clearly the law laid down in section 52 of the 
ae any Act as to alteration of rent on the ground of 
= a z area, Does the section apply to mukarrari 

oldings? 
82. A suit is brought by a landlord against a tenant for rent 


presumption can be rebutted. 

72. Discuss the rules and presumptions as to fixity of rent 
regarding tenures or raiyati holdings as embodied in section 
50 of the Bengal Tenancy Act. Support your answer by an 
example. 

73. A tenure is divided and the different parts into which 
the tenure is divided are held at a proportionate rent, the 
aggregate rent being equal to the original rent. Is the 
tenureholder entitled to the benefit of the presumption under 
section 50, Cl. (2) of the Bengal Tenancy Act? i 

74. In order to prove that a tenant has been holding a 
uniform rate of rent for 20 years, is it necessary for the tenani 


ears? 
to prove actual payment of rent for all these y — i 


75. It was established in a particular cas¢ t as dan exce 
been paid at the rate alleged by the tenant wept ae the ord Ss area. What facts must be proved inorder that the 
1891 to 1895 as also during the years 1905 to 1911. D% gal may succeed? 


mra tet remedies are open to a tenant in case the 

Moldin, as dispossessed the tenant of a portion of the 
vy. at will the tenant have to prove in the case? 

Man ela; 'Scuss by reference to leading cases how far a tenant 

te tendio. Spension of rent on account of dispossession by 


(2) of the 


mption under section 50, clause g 
presumpt t arise? Discuss 


Tenancy Act regarding uniform rate of ren der A: 

76. B, an occupancy raiyat holds a holding == a rist 
brings a suit for enhancement of rent on the Gi qakhilas 
in the prices of staple food crops. B shows from ef annum 
that he has been paying rent at the rate of Rs. 50 P 
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85. What remedies are open to a tenant in ca 
the holding has permanently deteriorated? What Soil 
prove in this case? Shoy| 

86. In what Court and in what circumstances n 
deposit rent to prevent the running of inte 
transferee of a non-transferable holding make a 
of rent in Court on his own behalf? 

87. Under what circumstances can a tenant de 
a Civil Court? Illustrate the procedure for such de 

88. What are the essentials of a valid deposit? 

89. On refusal to accept rent by the landlord, 
remitted the same by money-order, kist by kist, which w 
not accepted. Discuss whether the tenant is liable to os 
interest when it was proved that he did not deposit the Tent in 
Court. 

90. What are the conditions under which a valid deposit of 
rent can be made in Court? Who can make the deposit? Is it 
necessary that the person making the deposit must be the 
registered tenant? 

91. What would be the effect of a receipt granted by the 
Court on a deposit having been made where he amount of rent 
payable in disputed and it is found subsequently that the 
amount deposited falls short of the full amount due? 

92. What is the landlord's remedy in case of default of 
payment of rent of a tenant? 

93. “Section 65 of the Bengal Tenancy Act secures the 
position of the landlords by making the rent a first charge on 
the tenures or holdings of the tenants,” Explain. 

94. “Rent is a first charge on the holding or t? 
Discuss with reference to a leading case. 

95. Discuss whether a purchaser at a rent sale has 
over a purchaser in execution of a mortgage decree. 

96. B. a landlord, obtains a decree for arrea: 
against C in 1945, and in execution thereof puts the 
sale, but the sale proceeds are not sufficient to satisly st the 
under the decree. Discuss the rights of the landlord agar 
tenant to recover the balance of decretal dues, Y” 
Bengal Tenancy Act. 


of 
ld he 


at 
Test? a at 
Valid depost 


POSit rent j 
Posit. 


a tenant 


nure. 


priority 
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owner of a paint. B holds a jama of certain 

7 Ai8 e patni under A. A brings a suit for rent 

I aithi ME a decree. Next year the paint is sold 
pad’ 1B nd 2 ulation and purchased by C. Thereafter A 
aor ne paint Reg) d prays for the sale of the holding of B. 


yd : pis decree am 
tes 


decree for arrears of rent in respect of a 
bsequently he sold his landlord's interest 
al lied for execution of the rent decree and the 
cand then eee attached. Discuss whether he is entitled 
gfaulting cane to sale in execution of his rent decree 
p bring the e ving ceased to be the landlord at the time. 

spite of his 2a er he has sold his property sues for back 


dlord aft 
2e ins a decree. Can he execute the decree by sale of 
rent 


the tenure? 

100. A zemindar having parted with all his interest in the 
ymindari brought a suit for arrears of rent against the tenant 
ad obtains a decree. Discuss with reference to leading cases 
whether it is a rent decree within the meaning of the Bengal 
Tenancy Act and whether it can be executed as such. 

101. “The right to enforce a decree for arrears of rent as a 
rat decree, subsists only so long as the relationship of 
kndlord and tenant subsists.” Discuss this proposition with 
rlerence to judicial decisions. 

102. What is the distinction between a rent decree and a 
Money decree? 
= Sapo the respective rights acquired by a purchaser 
104 Seca of a rent decree and a money decree. 
kaving y Tid tenant under the Bengal Tenancy Act, died 
Sherista of the si as heirs. Y got his name registered in i 

"sold the | andlord. The landlord sued for arrears of ren 
bya, and in execution of his decree and it is purchased 
Z maintain his possession Against A? 
Tears g at conditions must be satisfied so that a decree for 
*etion nee may have the effect of a rent decree under 
Of yc- the Bengal Tenancy Act. Give illustrations in 
‘Swer, 


ata 
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106. Can a landlord bring one suit for the t 
or more separate holdings? If so, what 
in such a suit? 

107. A tenant mortgaged his holdin 
execution of a decree obtained by a co- 
share of the rent. Can the purchaser annul the Td for his 
favour of B? Give reasons for your answer, Mortgage in 

108. In rent a first charge on the tenure 9 
permanent tenure holder or on the holding of a non. 
occupancy raiyat or of an under-raiyat? Can Such a t a Non. 
holding be subjected to a rent sale with right to thew” or 
purchaser to annul the incumbrances thereon? Sune 
answer with reasons and by examples. Your 

109. What rate of interest is 
Tenancy Act for arrears of rent? 

110. State whether the following provisions to be found in 
a mukarrari lease of 1890 are valid or not :— 


(a) All arrears of rent shall carry interest at 75 per cent 
a year. 


(b) On non-payment of rent, the tenancy shall be 

forfeited. 

111. In 1883, A executed a lease in favour of his landlord 
agreeing to pay rent for his holding by monthly instalments. 
In 1889 the holding was sold and purchased by B. The 
landlord sues B for rent claiming interest on monthly 
instalments. Is he entitled to succeed? Discuss. 

112. In a permanent mukarrari lease, granted by the 
holder of permanent tenure sometimes in 1920 there was a 
reservation of a high rate of interest at 75 per cent per aa 
on all arrears of rent. Can the stipulation be enforced agains 
the lessee? Discuss. of 24 

113. A patnidar stipulates to pay interest at the ae or 
p.c. on arrears of rent. How far is this stipulation vali 
invalid under the Bengal Tenancy Act? 

114. When can a Court award damages to a defend 
suit for recovery of arrears of rent and to what extent? from ® 

115. What is an abwab? Is an abwab recoverable 
tenant under the Bengal Tenancy Act? 


al te 


is the effect oe Fy, 


ere 
g toB whic is 
sharer landio, Sold į 


prescribed in the Bengal 


ant in 
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the history of abwab from Mahomedan times 


change was introduced in this respect by the 
wha 


ta ent. 
mis eine grants a mukarrari lease. Can the 
"l pane be contravened? 
ovision Jain and illustrate the nature of abwab. Can a 
[i 118. EXP ly recover an abwab which is proved to have 
pndlord egal great many years according to the custom of 
id for o 
peen paid of which the lands form part? 
e estate the owner of a permanently settled estate, has let 
119. A. nam oF agricultural land to B by a mouraski 
gut 15 ae dated 6th September, 1879 at a rental of Rs. 
Jus Rs. 5 as price of ghee and goat to be supplied at 
15 ey year. Is the price of ghee and goat an abwab? 
ja tim 2 ; 
us Arecover it by suit? Discuss. 


CHAPTER -IX 

120. What are presumed as “improvements” with reference 
toa holding? 

121. State the restrictions on the right ‘of user of his 
holding by an occupancy raiyat. Can an occupancy raiyat 
erect a pucca dwelling house on the whole of his holding? 

122. What rights are acquired by an under-raiyat under 
Act IV of 1928, in case his landlord abandons or surrenders 
the holding? 

123, What do you mean by “abandonment” within the 
meaning of section 87 of the Bengal Tenancy Act? 

Distinguish between surrender and abandonment. 
hes A, an occupancy-raiyat under B, sells a part of his 
ofthe ant and then surrenders the entire holding in favour 

ord B. B brings a suit to eject C. discuss the rights 
ofthe Parties. g: j 5 
6. , 
127 Can a patnidar surrender his patni? 
_ atare the provisions for sub-dividing a tenancy? 


CEN CHAPTER-X 
"ehtgp aat Particulars are to be recorded in the record-of- 
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129. What is the evidentiary value of the Teco; 

130. “Every entry in the record-of-rights finan io 
shall be evidence of the matter referred to in su IY pu lishe, 
shall be presumed to be correct until it is Proveq +s entry q 
be incorrect.” How the presumption is rebutted? P Sviden 

131. What is the procedure for settlem 
preparation of settlement rent-roll under th, 
Act? 

132. What are the presumptions as to re 
the Bengal Tenancy Act? 


ent of r 
a 
© Bengal Tenane 


nts Settled un, de 
T 


CHAPTER -XI 

133. What are the rights of a tenant holdin; 
private lands? Can he under any circumsta 
right of occupancy in such land? 

134. State the circumstances under which an occupan 
right can or cannot be acquired by raiyats in holdings directly 
held by them under the zemindar in the zemindar’s nij-jote, 
sir or khamar land within his zemindari. 

135. What do you understand by khamar lands? 

136. A holds a piece of khamar land under an ijara lease 
for a term of years. He lets it out to B who actually cultivates 
the land for 13 years. The lease of A then terminates. The 
landlord under whom A held brings a suit to turn out B. 
Discuss the rights of the parties to the suit. 

137. What are the rules of the determination of a 
proprietor's private land? 


CHAPTER -XM 

138. What procedure is to be followed in a re: 
recovery of rent by a landlord against his ten 
bring successive rent suits against a raiyat ? 

139. What particulars should be added in a pl 
suit in addition to the general requirements under th 
Procedure Code ? gue and 

140. Who are the parties in a rent suit? Who may 
who may be sued for rent ? w far the 

141. What are the issues in a rent suit ? Ho 
question of title may be raised in such suit ? 


© a proprietors 
nees acquire a 


nt ‘suit for the 
ant? Can he 


i t 
aint in aren 
e Civil 
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are the statutory disability of a landlord to 


covet ren i should be the onus of proof in a rent-suit? 

00143: Woe  co-sharer landlord may sue for rent in respect 
y How a tenure or holding? 
i Bengal Tenancy Act takes away the right of 
; suits under certain circumstances. State the 
appe?! i this behalf. 

what are the rights of an ejected raiyat in respect of 
146. pared for sowing? 


Jand pre 
eal js the procedure for ejecting a tenant under the 
1 . 


pengol Tenancy Act ? 

CHAPTER -XIV 
148. Explain the distinction between a sale in execution of 
a money decree and a sale in execution of a rent decree. Give 
ilustrations in support of your answer. 

149. A, B and C respectively own 12 annas, 2 annas, and 2 
anas of a zemindari and D is the patnidar. A brings a suit 
under the Bengal Tenancy Act to recover the whole rent of the 
tnure against D, joining B and C as co-defendants so as to 
enable him to bring to sale the tenure itself. Is such a suit 
maintainable ? Would it make any difference if the suit was 


brought before changes made in the Bengal Tenancy Act, in 
1907 ? 


150. What are the rights of a purchaser at a Court sale 


under rent decree? 


g 


3 151. What are “protected interests” as contemplated by the 
s pan, Tenancy Act? What are the privileges associated with 
uch interest under the Act ? 
l 

a Asa raiyat at fixed rate of rent under B, a tenure 
Year: ‘nd has been in continuous possession for over 12 
Se ion C purchases the tenure and serves a notice under 
trou, "4 of the Bengal Tenancy Act to annul the lease in 
teis $o A claims his interest as a “protected interest” as 
topan, ft» though at a fixed rate and he has acquired an 


Paney ri 
Y right, Is A liable to be ejected? 
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153. A purchases a tenure in execution of f the tenure Or holding on which it is an 
under Chapter XIV of the Bengal Tenancy Act z deg ecre® 
wit Tee prance a what procedure can registered and 


Bri 
cg When pan e be annulled on a sale of a holding sold 


fixed rate of rent. Can A eject B ? If so, on wh: re 

154. What interests are protect at grounds ta 5 jpcumbr ? 

ed from annu otf {rent que thereon 

purchaser at a rent sale? How would you advise lment b for pret % and by what procedure can a purchaser of a 
at a rent sale to proceed when an occupan = Purchase, 163. When ts arrears of rent, avoid incumbrances ? 
mortgaged the holding before the sale? CY-raiyat hag eau sold for iene of a tenure at a sale for arrears of rent 

a What is meant by “a purchaser having pov 164. 4 ail Tenancy Act which was sold with power to 
an incumbrance” under the Bengal Tenancy Ast wer toanmy f yder te K rances wants your advice as to how to get rid of 
“incumbrance” annulled under that Act ? ? How is an wl incur ncumbrances created by the tenant and his 


156. What is an incumbrance ? A, a e tenure. Advise him as to what stepl he 
+ a purchaser at a p th Pp. 
ent 


sale, finds a trespasser B in possession of the land 

defaulting tenant. B has acquired a statutory title by the 

possession of the land. Can A eject B ? Give reasons ne 
our 


upon 
for the purpose. 
165. What is the proce 
Tenancy Act for annulling incum 
exercised by one of several joint purchasers? 

166. A tenure or holding has been put up to sale at the 
instance of the landlord in execution of the decree for rent 
against the tenant. Who are the persons entitled to prevent the 
sle from taking place by deposit of the decretal sum ? 

167. What remedy is given to persons whose interests are 
atstake at an impending sale under Chapter XIV of the Bengal 
Tenancy Act ? Is the remedy exclusive, concurrent, 
alternative or consecutive ? 

168. “When a tenure or holding is advertised for sale for an 
ma of rent due thereon, any person having an interest 
a te upon the sale may pay into Court the amount 
ie 0 prevent the sale.” Explain this statement and give 
4 ions. What is the meaning of the words “voidable 
Pon the sale” ? 


16: 
9. A tenure or holding is advertised for § 


dure Jaid down in the Bengal 
brances? Can the right be 


answer. 

L5% What is a “registered and notified incumbrance" ? 
Explain to what extent is it protected when there is a sale is 
execution of a rent decree of the tenure or holding ? 

158. Give a brief summary of the procedure laid down by 
the Act VIII of 1885 to bring to sale a tenure or a holding. 
Indicate also whether non-observance of any one or more of 
the necessary steps required to be taken for bringing the 
tenancy to sale will affect the character or the validity of the 
sale. 

159. A zemindar brings a suit for arrears of rent against a 
raiyat at fixed rate and in execution of his decree sells the 
holding at the first sale and realises less than the amount o 
the decree. What are the rights of the purchaser? Give reasons 


for your answer. 
ale in execution 


r arrears of rent 


160. A, a landlord, obtain a decree fo ale fa 
against B, and in execution thereof puts the tenancy t0 a te tent decree ; a subordinate tenure pays into the Court the 
The sale proceeds are not sufficient to satisfy the den ipe oa amount and thus prevents the sale. State how the 
covery * ` ~ ney so Paid is secured to oe ferant: 


dues. What are A's rights against B, as regards re 


balance ? j 
ani noti 


161. To what extent is a “registered 
s a sale in execu 


179, 
Seiten eae what circumstances can 4 


de sue of a rent-decree be set aside ? Who can ap 
a sale? Can a purchaser from a judgement debtor 


sale held in 
ply to act 


incumbrance” protected, when there i 
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subsequent to a rent sale apply to set aside 
Discuss. Such a 


Sal 
171. Within what time and under wh Y 


judgement-debtor apply to have the sale of 
due'thereon set aside ? 
172. What are the remedies of a raiyat whose iii 
been sold in execution of a decree for arrears of rento ding hag 
173. Can a purchaser froma Judgement-debto; S 
to a rent sale apply to set aside such a sale? Discuss. 


at conditig 
a tenure for eee a 


Ubsequeng 


CHAPTER -XV 
174. What contracts between landlor 


‘ds and ten: 
declared to be void ? ants are 


175. Is a raiyat precluded from ac 
by entering into a contract with the 
not claim such right ? 


176. Has the Bengal Tenancy Act 


quiring occupancy right 
landlord that he would 


in any way affected 


private contracts between landlords and tenants made wi i 


their free consent ? If so, state some of the more important 
restrictions imposed by the Act ? 


177. State how far the Bengal Tenancy Act has curtailed 
the freedom of contract between landlords and tenants. 

178. What is the effect of the legislation in curtailing the 
contractual powers of the raiyat ? Give three concrete 


illustrations showing how the contractual powers have been 
curtailed. 


179. A tenant is entitled to abatement of rent on : 
ground of diluvion or deficiency in area pan i 
measurement. Can this right be taken away by agreeme 
the contrary ? Discuss. 


š rofa 
Will it make any difference if the tenant is the holde 


permanent tenure in a permanently settled area ? 


‘ , 'S 
180. Write notes on ‘Utbandi,’ ‘Diara’ and 
tenures.’ 


ervice 


once 


efe 
181. Write a short note on Ghatwali lands, with " 
to decisions of the Privy Council. 
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re the incidents of Chakran lands ? State the 

\62- a: to resumption of this class of land. Discuss 
pee of the principles laid down in the Privy 


re 

a the one 
jl jsions- 

n neil decis the Bengal Tenancy Act apply to the homestead 

hen he holds the homestead otherwise than as 

ultural holding as a raiyat ? What is the law 


of his agric incidents of his tenancy of the homestead ? 


able to the 
ace if the 
pomestead land. ‘ 

co-tenant, works in a quarry belonging to both A 

185. oe the question of liability of A for accounts and 
ee reference to a leading case. 

196. A tenant in common cannot be held liable to his 
cotenants for damages for use and occupation of the joint 
roperty, unless there has been waste or ouster of the 
eante. Explain with reference to the leading case on the 
subject. 


right of occupancy can be acquired in 


INDEX 
Abandonment : 
by raiyats or under-raiyats (S. 87)........ 
distinguished from surrender.... 
elements necessary to constitute 
limitation of suits for recovery of possession after 
notice before, if essential for re-entry upon....,, 
protection of under-raiyats and sub-lessees on 
under general 1AW....... ss eesceesneeeeseesteeaeeetseeesees 
Abatement of rent : (see Reduction of rent) 
on account of diluvion (s. 86A) 
Aboriginals : 
Collector, application to, for permission to transfer to 
non-aboriginals (s. 49F) 
power of, to eject transferee under invalid 
transfer and to settle land (s. 49 H).....0000..,, 
Collector, to hear appeals and revisions aganist orders five 
(Si AOM) E E sertist iziec enue 
Complete usufructuary mortgage, when may be entered 1 
into by (s. 49E)... 
Court not to recognise transfers in contravention of 


Collector, 


Gh: VA (SAC aieeaa aA Tan. 104 
Curt, no jurisdiction of, to entertain suits against order 

of Collector under Ch. VIIIA except grounds (s. 49N) ....s... 110 
Court restrictions on power of, to sell tenure or holding 

of (s. 49K) 

landlord, when can settle land of (s. 49J). 105 
lease by (Ss. 49C—49D) ...cessecsseseeerenrees 103 


restrictions on alienation of land of (ss. 49B—49E) 
who are (s. 494A)... 
Abwab : (see Contract) 

fee realised from tenant to make improvement is [ s- 77(3) | 
fine for realisation of (s. 74A) 
history of......... 
is illegal (s. 74) 
penalty for realisation of, by suit by tenant (s. 75) 
what is and what is NOt..........:cccceseeeseserenneteesereneeet 
Act: 

X of 1859... 
VIII of 1869 
Acquisition : 
of holding by landlord for building and other purpos! 


es (5. 


Index 


A pit g i T ee can not be recovered by contract 
AC nan sai s 
a A ales nder the systems not tenants ae 
W : 
i = ani, PLOVISO] «-ecseseeceesssseeeesssseseerteseecsceteentsscssee 25 
arily [S i 
odin sion: tenant by Jandlord [proviso to s. 3(17)] -seses 25 


ancy, not constituted by acceptance 


agent + (Se 
agreement 


„occupancy 
wa ames cupancy raiyat to execute agreement 
rel 


io pay enhanced rent is a ground for suit for ejectment 


js. 46 (1) ] 
agicultural year 

definition of [ s. 3 (1) ]ossssessesesseeeeseeetsetestesteteeeetstetsseeesneneeecssee 21 
imitation for arrears of rent runs from last day of 


ISCHMUNWACT © 2) (00). J] ssastvsnss agent A E ANE EEE. 280 
rent settled under Ch. X to take effect from next agricul- 
Urabe TES. DLO) esecoves ses EE EE ET EEP EET ET. 196 


Alteration of rent : (see Increase of rent ; Reduction of rent) 
hr alteration of area )s. 52) 
Pn amtlon : 
tllect of, on presumption under s. 50 

© BO [S. 50 (B)) cescescesceessseeeeee 112 
Appeal : (see Second appeal) l en 
rete order under— 
B 
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Application : 

under s.26F (1). for pre-emption by co-sharer of 
occupancy holding... 
under s. 26G (5), for restoration of possession by 
mortgagor of ocupancy holding. 
under s.48E, for restitution by under-raiyat...... 
uder s.49F, by aboriginal for permission to transfer 
under s.61 (1) for deposit of rent ........0..0 


; raiyat need not be by registered instrument 
C 


under s. 81, to record evidence as to improvement ncy 

under s. 84, for acquisition of land by landlord. à f oe 

under s. 85A, for surrender by tenure-holder,.. aor 

under s. 86 (4), for service of notice of surrender mus tion is granted Ris 
62 


lable, in case of [s. 26F (1) (c) ] 


by raiyat or under-raiyat.......seeeeeeeesete sees tneeetsseseenees tion not avail 


under s. 88(2), for division of tenure, or holding or s i of, of occupancy raiyat (Ss. 26B).......... Nats Seats oi s «55 
distribution of rent, or annulment of previous division ng of of permanent tenure-holder and raiyat at fixed 

OF distribution NNE A P I PNN 165, Kos: Jp 180] E) Vasnevnvarnnterensastincsne eae a 37, 40 
under s.91(1), by landlord to require tenant to attend on weet of condition : 


for measurement Of land ericson anna 171 
under s. 93, for issue of notice upon co-sharers for s 
appointment of common manager 
under s. 105, to settle rent by Revenue-officer 
Under s. 148A (8) (i) (b), for rateable distribution between 
decree-holders APEE tien 
under s. 148A (8) (i) (c), for execution by co-sharer 
landlord who had not joined in application. 
under s. 158, to determine incidents of tenancy 
under s. 167, to annul incumbrance...l........ee.neree 
under s. 169 (1) (d) to recover balance of sale proceed: . 
under s. 173 (3) to set aside sale on the ground of purchase f 
by joint debtor or in his benami..............- sooo 
under s. 174 (1), to set aside sale on deposit 
under s. 174 (3) to set aside sale on the 
ground of irregularity and fraud 
Appropriation of payment of rent : 

rules regarding (9.55)... renterne 
Arrears of rent : (see Rent) 
liability to sale for (s.65) 
liability to sale ejectment for (s.66) 
Auction purchaser : 

at money sale, purchases subject to charge for rent..- : 
at rent sale, purchases free of charge for previous arrears 
liability of, for arrears of rent (s. 168 A) 
title of, commences from the date of confirmation of sa 


[S. 159 (2)]..eeeeesorsteriessrsesrarresessnsssrerses=" 


a ground for ejectm 
Building : 
aquisition of land, for (s.84) 
onstruction of, is an improvement [s.76(2) (f] 
Cess : 
inexcess of statutory rate, is abwab [S. 74(2)] ......:se eset 139 
Char : 
aquisition of occupancy right in (s.180). 
aquisition of non-occupancy right in... 
Charge : 
for arrears of rent 
changes introduced by s. 168A (i) 
a of rent being a first charge. 

sition of a purcha: — i 
drak sale. p ser 
ther than re 

nt 

ollector + sale 


-152 
146 


i 
Civi 
tart ot : 

Jurisdi 
§ 
‘ttle ‘ction of, to entertain suit relating to rent 


ndi 
M8detion v SS. 104A-104F (s.111A) 
“lag 2 suit between landlord and tenant 


le 
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stay of proceeding before, during preparation of 
record-of-rights (S. 111) sssriisiasiiia aseran 

to have regard to entry in record-of-rights (8.1478) 
transfer to, of suit under s. 106 
Commencement : 

Bengal Tenancy Act, 1885 
Common Agent : 
Appointment of. to be in writing (s. 99A) 
Common Manager : 

Appointed by co-owners themselves (s.94) 
Appointed by District Judge (s. 95) 
powers and duties of (s. 98). 
Compensation (see Damages ) : 
for acquistion of holding by landlord (s. 84)... 

for improvement effected by raiyat or under-raiyat who — 
is ejected (s. 82).. 
for misuse or breach of condition (s. 155) 
principle of assessment of (S.83)............. 
for unjustifiable ejectment of under-raiyat (s. 48E) 
for use and occupation by co-sharer landlord 

[s. 22 (2), proviso)] 
Complete usufructuary mortgage : 
automatic extinction of [s. 26G (5)] 
by aboriginals (s. 49E)... 
by occupancy raiyats (s. 26G} 
by under-raiyat (s. 49)...... 
definition of [s. 3 (3)]......./ 5 ase 

Compromise : 

Court can not pass decree in accordance with, unless the 
terms could be enforced under the Act [s. 147A (1)] 
in suit between landlord and tenant (s. 147A) .-..- 
settlement of rent by [s. 105 (6)] n.e.e 
Consent : 

of both landlord and tenant rquired for division of 
tenancy or distribution of rent (s. 88)...... 
under-raiyati holding without occupancy 
Consolidation of suits : 

under s. 148A (4) 
Contract : (see agreement) 

barring acquisition of occupancy right 2 


[s. 178 (1) (a), (b), 3 (@]ecreresensssuu t" 


right (s. 48°): 
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sfer of occupancy right [s. 178 (1) (Gerse 249 


ght of veer of occupancy riyat [s. 178 (3) (b)]. 
ght of ""eupanicy riyat to trees [s. 178 (1) (h)] 
” ght f oeapancy riyat to sublet [s. 178 (3) (d)].. 
"ght g 5 iyat to reduction of rent 

at Ot aR oF Se D2 cere 

wde o make improvement [s. 178 (1) (da)} 
; nt of sae or under-raiyat to surrender [s. 178 (3) (0) | 
“right of M er-raiyat under Ch. VII [s. 178 (1) (D] 
ipt al ot rent in excess of half share 

reote ace rent (8. 178 (1) (© 

a interest in contravention of s. 67 [s. 178 (1) (i) ] 

a "of enhancement of rent— 


of occupancy raiyat (s.29) 
of non-occupancy raiyat (s. 43) 


of under-raiyat (s. 48B) neseser 
for payment of abwab, when illegal [s. 74 (2) 139 
n mukarrari 1aS€«..-s-seeeessessssesecestenstssstee tere seeetsesatees 139 
providing liability to be ejected otherwise than in 
accordance with the provisions of this Act [s. 178 (1) (Cll... 249 
what contracts not hit by s. 29— 
setilement of bona fide dispute ..........-essceeeesseeseeseneensereeeeeteseteete 78 
Co-owner : 


purchase of occupancy holding by [s. 22 (2)] 
right of occupancy under 
Co-sharer landlord : 

must act jointly with other co-sharers (s. 188). 
suit for rent by (s. 148A) 
ho are entitled to be joined as parties defendant in 
suit under s, 148A 
Cosharer tenant : 


right of, ne 
Suit Pa as defendant in rent 


i of Ward: 
gem, 

Custom E of estate or tenure by Is. 95 (a)] 
ances of p 


n ot affected by the Act. 
Danis 183) 


Onsecuti 
Ts, iad years not necessary for presumption 
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Page 
PEETER 25 
penalty for refusal to grant— 3 3)) i : 25 
suit by tenant [S. 58 (1), (2)) nsaan. z 3 AT 
complaint to Collector [s. 58 (4)] hae S l ue . 20) « 25 
what are not reasonable excuses for refusal of landlord tee s- a5) 25 
to grant [s. 58 (9)] : i [s- 25 
Damages : «125 ian 3 (17) 26 
for denial of landlord's title (s. 186A)... ets. 3 UN) 29 
for misuse of land (s. 23) ce older (S 5 8 

iy 


in suit for rent— “ jer- 
interest cannot be decreed when damages awarded i ( 


e ls. 's title : 
(S. 68, PLOVISO) .....--ssesssestesssesssssseetseeeeeteeeettttiessnteensce. Sil of iandlord's tt unless on ground of estoppel or 
landlord liable if suit instituted without reasonable round for ejec 


cause [s. 68 (2)] 


must not be less than the interest accruing under s, 67th a 

date of institution (s. 68). iaria See 1.137 late tender (s. 54)... 

tenant liable for having failed to pay without 1m at cases my be made 

reasonable cause [s. 68 (1)] he of [s. 63) (ii)] 

Decree : (see Rent decree) drent in Court (s. 6 

application to set aside (S$. 153A) ........csssesesceessscsssessseeceecsne: 230 mapplication to set aside ex-parte decree )s. 153A) 
for rent— pment of, to landlord (ss. 63—64) 


execution of, by assignee [s. 148 (0)] 
no ejectment, except in execution of (s. 89) . 
order under s. 158 to have the effect of. 
order under s. 169 (¢).......ccce cece ea af ont 
stay of execution of, against an aboriginal (s. 49L) iida « S (1) 
Definitions : ate Sa aaan 26 
Agricultural year [s. 3 (1) jaan as distinguished from DArgadar......eseceeeeeeeseeerseere 

Collector [s. 3 (2)] 
complete usufructuray mortgage [s. 3 (3) 


pealty for refusal to receive deposited rent (s. 64A) 
171 PMCUUTC HOT AA EPEE PE E EEE TS 
loappeal from order refusing to set aside sale [s. 174 (5)] 


Wuisition of occupancy right in (s. 180).. 
diuvion ; 


estate [S. 3 (4)] occ x Hatement of rent for ... 
holding [s. 3 (5)]..... mation tn situ of land | 

t 
improvement (s. 76) ‘ete: ree 


landlord [s. 3 (6)] 


ten co-owners, 


a intment of 

non-occupancy raiyat |s. 4 (3) (0) ee manager (g, ‘ea i I 
een, ` 
pay, payable and payment [s. 3 (7)] len landtord and tenant, bona fide 
permanent settlement [s. 3 (8)] Yee, “tol, does not attract s. 29 
uti 5 

permanent tenure [s. 3 (9)]. ten on of rent : (see Division of tenancy) 
prescribed [s. 3 (10)]. Wion ot holding (s, 88) 
proprietor [s. 3 (11)].. Mia ot tenancy ; f 
raiyat (S: 5)..........-. Pee 


registered [s. 3 (12)] 
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P: 
Dwelling house : nee 
a protected interest [s. 160 (C]] ....-.en, b (s. 74A)- 142 
construction of, is an improvement [s. 76 (2) (f}] hai pwa nd not retaining counterfoil 
Easement : 

12: 
entry in record-of-rights regarding [s. 102 (h) (i)} . Í 
Ejectment : (see Onus ; Limitation) Us nt 
assessment of rent as alternative to (s. 157)... s fo 113 
denial of landlord's title, no ground for. oduct a 12 
for arrears of rent (S. 66)... P ae i i ` 

eae y ma; i -of- ts is finall 
of permanent tenure-holder (s. 10)......... P aption if record-oF righ E : 4 PTE by QO 
of raiyat holding at fixed rate [s. 18 (1) (b)] w pared (ge leca enn b-division [s. 50 (3)]. ale 
of occupancy raiyat (s. 25)..... affected DY 
of non-occupancy raiyat (s. 44). resumption a3 
tement in d 


of under-raiyat (s.48C) 


right-raiyat or under-raiyat in respect of crops, on mw m sent 
(s. 156)...... 33 PE of arrears of rent in respect of (S. 193)... :essersereeeees 271 
suit for (s.89) 7 Paud! 


in publishing or conducting sale [s. 174 (3)] 
Comstha : (see Common Agent) 
ible for realisation of illegal cess (S. 74A)... 
lkble to be fined for refusal to grant dakhila [s. 58 (3) 
Heritability : 
ofpermanent tenure [s. 3 (9)] 
holding of raiyat at fixed rate [s. 18 (1) (a)] 
oholding of occupancy raiyat (s. 26). 
spall of non-occupancy raiyat.... 
holding of under-raiyat (S. 4BF h-se 98 
Holding : 
‘tandonment of 
de (s. 87) 
ition of ls. 8 (5)]... 
the Pan or distribution of rent of (s. 88) 
iy vision or consolidation for presumption of 
rie tent (s, 50) 
es i 
aA share forming separate tenancy. 
Tieht to ake to conditions and amount of rent of (s. 51) 
> int OF (SENT) OAOT 


Enhancement of rent : (see Contract) 
controlled by s. 75A 
decrees and contracts for, how long suspended (s. 75A) 
of tenure (ss. 6-9). 
under ss. 6-9.. 
of occupancy holding— 
by contract (s. 29). 
by suit (ss. 30-37) 
of non-occupancy holding (ss. 43, 46) 
of under-raiyati holding without occupancy 
right (s. 48B, 48D) 
of under raiyati holding with occupancy right 
Escheat : 

no escheat in case of occupancy holding 
on failure of heir of permanent tenure-holder 
Estate : „2 
definition of [s. 3 (4)] sapea 
Evidence : 

recitals in documents to which landlord not party, 
not admissible against landlord (s. 18A) 
Excavation : 

of tank for drinkig water. right of Is. 76 (2) (all 


Expenses : 
of proceddings under Ch. X, liability for (s. 114). 


are 
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taking ijara [s. 22 (3), Exp1] 
Improvement : 

application to record evidence as to (s. 81)... 
Collector to decide question as to ri 

definition of [s. 76 ail Ruaweaapeseaaeeeeie oo zal 
effected by tenant who is ejected, compensation for 
priority between landlord and tenant regrding [s uty m 
registration of. by landlord (s. 80)................ ee 
what shall be presumed to be [s. 76 (2)].......... 
right to make, belongs to all tenants [s. 77 (1)] 
Increase of rent : 

cannot be allowed unless there has been actual increase 


must be fair and equitable [s. 52 (3)] 
Incumbrance : 
annulment of (s. 167) . 


definition of (s. 161)... 
who may ANnnul.........seeeeeeeresseeeseeeeenees 


Instalment : 

as to payment of rent (s. 53). 
Interest : 

cannot be decreed if damages awarded, save interest 
pendente lite ( S. 68) ......--.--- 
an arrears of rent, rate of (s. 67). 
an patni rent [s. 195 {e)].. 
on rent of permanent mukarrari tenancy....-.----+++ 
Judgment-debtor : 

cannot bid at sale under Ch. XIV (s. 173) 
right of, to surplus sale proceeds (s. 169). 
right to set aside sale (s. 174) .coroorcseerseee 
Jurisdiction : 208 
territorial jurisdiction for rent suit ars 
Landlord : 

definition of [s. 3 (6)] 
effect of acquisition of occupancy right by. 
history of law of landlord and tenant ....- 
right of — 

to acquire holding (s. 84) 
to charge for arrears of rent (s. 65)... 
to damages for denial of title (s. 186A) 
to eject for arrears of rent (s. 66)...-.---- 
to get additional rent for additional area [s. 52 


(1) a)l. 
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transfer of occupancy holding [s. 26C (1) (i)] 
of f rent or damages in lieu there 


s. 90) 
urrender or abandonment 


voc naeeueseeneronssreneneceeesenanannannanentnenises 154, 159 
does not constitute admission as to 
etc. (s. 18B) 


from orders U 
fom order under s. 109C 


io the Commissioner (Sch. II, Art. 5) 

‘othe Court of District Judge or special Judge 

Sch. Ill, Art. 4) 

for application— 

for execution of decree for rent (Sch. III, Art. 6). 

under S. LOS...cscesseceeceeceesserereeeeeessanenenreenens 

for suit— 

for eectment for breach of condition (Sch. III, Art 1) er rr ee 

for ejectment of non-occupancy raiyat or under-raiyat 

on expiry of lease [Sch. III, Art I (a)]...ccsccceeseseeeceeeeeseeeeeeeereenesteee 279 

men possession by raiyat or under-raiyat when 

eed by landlord (Sch. III, Art 3) 
‘overy of arrears of rent— 


B) where there 
h s 
Beh I, Art 3 as been a deposit under s. 61 
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under s. 22. 


Money order : (see Payment of rent) 
a mode of payment or tender of rent [s. 54 (2) (ii) 
penalty for refusal to receive (s. 64A).. i 
rent deposited in Court under s. 61 (a) or (b), 
to landlord by [s. 63 (i)] 
Money decree : 
meaning of 
distinguished from rent decree 
Non-agricultural land : 
preparation of record-of-rights reagrding [s. 101 (1)] 
Non-occupancy raiyat : 
definition of [s. 4 (3) (C)] 
distinguished from occupancy raiyat 
ejectment of (ss. 44, 66) 
enhancement of rent of (s. 43). 
heritability of holding of. 
initial rent of (s. 42) 
Notice : 
effect of omission to notify (s. 16) 
effect of service Of.......:seseesseeeees 
of application under s. 174 to all persons affected 
[s. 174A (2)] 
of succession to permanent tenure (s. 15). 
of transfer of permanent tenure and of holding at fixed 
rate [ss. 12 (3), 13 (2)] 
of transfer of occupancy holding [s. 26C (1) [i] - 
to annul incumbrance (s. 167). 
to remedy misuse or breach of condition (s. 155 
to surrender [s. 86 (2)]. 
to transferee of occupancy holding under s. 26F 
Occupancy ralyat : (see Occupancy Right) 
definition of [S. 4 (D)]..ccsseseeeecesesesenereeesnenenseeere 
distinguished from non-occupancy raiya 
incidents o (ss. 23-26G) 
mortgage by 
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jected except on specified grounds (s. 25) 
o any possessory mortgage other 
ry mortgage for 15 years 


. 26) -> 
rand equitable rent (s. 24). 
0 pay (s.26F) 


-empt 
peset ossession in case of usufructuary 


ry of statutory period [s. 26G (5)] 


$ e land (s. 23) 
ee ing Right : (see Occupancy Raiyat) 


uisition of— 
iy eo-sharer landlord [s. 22 (2)] 
by raiyat at fixed rate [s. 18 (1) (C)] 
by under-raiyat [s. 48G a). 
inchar or diara land (s. 180) 
inghatwali tenure (s. 181)... 
inhorticultrual or orchard land temporarily let ou 
for cultivation of agricultural crops 
inland held under co-sharer landlord 
in proprietor's private lands (s. 116) 
inservice tenure (s. 181) 
Inutbandi land v0... .ccssesseeee a 
inwaste land (s. 178, proviso) 250 
Consequence of, 
Contract barring acquisiti z 
ieidents of g acquisition of. $484 
Tature of ote ` ug 


Occu 

det Pancy under-raiyat : (see under-raiyat) 
Ment of (ss, 25, 48G 

bin erent of rent of... 
to eetme liable 
Inte, 


nos a 

vho Pplicable to 
te 

ms, 48 (O) (1)).. 


Prove 
Payment of uniform rent for 20 years for 
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application of s. 50 (2).. 
Payment of rent : (see Appropriation 
by transferee from occupancy raiyat (s. 73)... 
instalment for (s. 53) .. 
tenant not entitled to receipt, on (s.56). 
time and place for (s. 54)....... 
to transferee of landlord (s. 72). 
when due (5. 53) ...sssssssssssssessssirsesessese 
Permanent mukarrari lease 
in a permanently settle area (s. 179) 
freedom of contract as to recovery of any fee for sees 250 


men 


ni 
ettle 
as to 5° -of-rights (s. 103B). 


astoen in record-0! 


improvement in [s. 77 (3) se ae and enan (s. 27). 74 
i = ent (s. 
freedom of contract in (s. 179) asto fixity of Ti t nokto apply where re-cord-of-rights 


as to fixity of ren 


section 74 not applicable to... 
pared (s. 115) 


Permanent settlement : been prel $ : 
definition of [ s. 3(8)] ss... Ws Pand not being proprietor's private land [s. 120 (2)]. 
enhancement of rent of tenures (s.6) . asto a tenant being a tenure-holder [S. 5 (5)] .....:esceseesereseeeeeeee 
history Of „n... Price list : 

afataple f00d COPS «-ssserseessseseesseeceseenscnsensssestesszensecnascecnsssensstees 85 


presumption of holding at same rent since [s.50 (2)] 
Permanent tenure : (see Tenure) 

bar to recovery of rent on (s.16) 
definition of [ s.3(9) ]..... 
ejectment of [ s.3(10) ] 
escheat Of .......cceeseeee 
heritable, transferable and bequeathable 
incidents Of....essssessessssesseeeeeresssesrereeeenseesereeeree 

right to grant mukarrari leases on any terms in (s. 17 
right to minerals unless specifically granted. 
right to sub-let ......ssssesssrssereeere 
right to surrender, under s. 85A 
right to use land. 
succession to (s. 15) 
transfer of (ss. 12—13] 
Permanently settled tracts 


Produce Rent : (see Rent) 

damages on arrears of rent (s. 68) 

interest on arrears of (s. 67)... 
rent includes [s. 3 (13)].......-- 

Prevailing rate : 

limits to enchancement on ground of (s. 31B) 

meaning Of (S. 31A)... ..essessescsssesssusoesoeecesseeesesoesovesseoseesssesessees 

rent being lower than, is a ground for enhancement of 

tent of occupancy holding (s. 30)... 


nules as to enhancement of 
found of (s. 31) of rent of occupancy raiyat on 


cupancy right in (s. 116) 

ion-occupancy right 
aa proof of (s. Bos 
Protee record of (ss. 117—120) 


aquisition of ni 


Pre-emption : ted int, ` 
application for [s. 26F (1) ] tion of Glen ` 
eona to sen the right of tele n 

eposit necessary for . Ouse, 
limitation for......... wguttion.. buildings ete. . 
limitation for when no notice served tight z occupancy 
partial pre-emption, how far available .. tay ty of rent, 
principle underlying...cscescesssesseseeeereeneeess a ee 


Index 
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t) Page 
men 

under-tenure existing from the Permanent Settlement ; (see pon general law. 

under-tenure recognised by temporary settlement .. get right of, ae re 87 

Raiyat : (see Settled Raiyat ; occupancy Raiyat; pnd" a ight of, un ; = Sion) 

Non-occupancy Raiyat) dior? ain situ: : y ) 

enden a ty ery a = to ossession of, even if reduction of 


classes of (s.4)... 
definition of [s. 5 (2)] 
distinction not exhaustiv 
distinguished from tenure-holder. 
surrender by (8. 86) ..........::+:0+ 
tests to determine whether tenure-holder , or 
Raiyat at fixed rate : 

acquisition of occupancy right, by being a settled raiyat 
[s. 18 (1) (c) ] 

all provisions relating to tenure not applicable to 
cannot be ejected for arrears (s. 65)... 
definition of [s. 4 (a)] 
ejectment of 
incidents of (s. 18) 
incidents when such raiyat acquires occupancy right 
right to trees [S. 18 (1) (d)].......es.sssssssssssseoesseesose iaaa 
transfer of and succession to holding of . 
whether a protected enterest [s. 160 (ff}] . 


nt o toes for diluvion (s. 86A) 
ti 


on the sale being set ASIA OAE REEE PEENES, 248 


tor, effect of receipt granted by (S. 60)... 126 
rieto 


eal o 
a : (see Arrears of rent ; Increase of rent ; Payment of 


rent ; Reduction of rent ) 
definition of [s. 3 (13)] 
first charge on the tenure or holding 
money recoverable as [s. 3 (13)] 


share of produce payable by bargadar is not 
in cash or kind........ 


25 
Receipt of rent : (see Dakhilas ; Payment of rent) when falls due (s. 53 120 
Record-of-rights : Rent decree : 
draft record of (s. 103A). BS 
duty of Civil Court to have regard for (s. 147B) .213—14 i 
particulars to be recorded in (s. 102).........+ pe ae of... 132 
presumption as to correctness of [s. 103B (5)]. a ae of wa «133 
regarding non-agricultural lands [s. 101 (1)]..- i tatty ee , 
Reduction of Rent : $ ta nF tights regarding [s. 102 (j).. 
amount of, left to discretion of Court [s. 38 (2)] Reanin i 
co-sharer tenant entitled to sue for or takes plea for, KOA op uashisteanenaaiasdeveey des 133 


by joining other co-tenants (Expl. to s. 38). 
right of, cannot be taken away by contract [s. 178 (3) (e)l. 
under section 38— 
on account of deterioration of the soil [s. 38 (1) (a)) 
on account of fall in prices [s. 38 (1) (b)] 
on account of refusal or neglect by landlord to carry out 
or maintain works of irrigation or embankments 

(s. BECL)(C)] .eeeseresesereeseeeesseesssscenenessncenenensensnsnnen ene ee 


"uisites of 


n of minor defendant in [s. 148 (h)] 


"Ssentatig, 


306 The Bengal Tenancy Act 


special summons in [s. 148 (k)] 
summons in |s. 148 (e)]. 
summons by registered post [s. 148 (9). 
written statement. in [148 (i)] 
Repeal : 


of enactments 
Revenue-officer : 
definition of [s. 3 (14)] 
Sale : 

mode of proclamation of (s. 163) . 
prevention of, by deposit (s. 170) 
setting aside of— 


Second appeal : 
does not lie from order under— 


lies from order under s. 26G (5) 
Settled raiyat : (see Occupancy raiyat) 
Conditions for acquiring the status of 
Gefimition Ie) MARPA E 
distinguished from occupancy raiyat. 
how a person becomes (s. 20)... 
to have occupancy right (s. 21). 
Settlement of rent : 

by application under s. 105 
in suit under s. 104H (4) 
procedure for (s. 104A).. 
Settlement rent-roll : 
final revision of (s. 104F). 
preparation of [s. 104 (c)]. 
preliminary publication of (s. 104E).....--.-+:+ 
Statement of account : 
penalties for withholding (s. 58).. 
tenant entitled to receive (s. 57).. 
Statutory mortgage : 

by deposit to prevent sale (s. 171) 
Sub-letting : 
by raiyat 
Succession : (see Permanent tenure ; Hi 
definition of [S. 3 (1G)]......cseeeseerennrrereneeeet ee? 


Index 


ermanem "grate (S. 18)... 
gat i 
onlin coupancy 


A poldi of non-occupancy raiyat.. 92 
0 Wand of under-ralyat (s. 48F)... #28 
hol 
‘0 > 
guit: nt (see Rent suit) 
ir iS ee right relating to entry in record-of- 
lar 


regarding Ren! 


der : 
suture holder: through Court (s. 85A) 


by raiyat or under-raiyat (s. 86) .. 
distinguished from abandonment 
notice of, by tenure-holder [s. 85A (2)] 
notice of by raiyat or under-raiyat [s. 86 (2) 
‘ight of re-entry of landlord, upon [s. 86 (5)] ... 
Tank : 

an improvement [s. 76 (2) (a)] 
Temporary settled tracts .... 
Tenancy : 

presumption as to condition of (s. 51) 
Tenant : 

bargadar ete, are not. 
tasses of (s, 4)... 
definition of [s, 3 (17) 


ep to full discharge or statement of account at 


Ose of year (s. 57) 
Tender of Tent : (se 


e Payment of rent) 
= be made [s. 54 (2)] 
ae for refusing to receive (s. 64A) 
: (see Permanent tenure) 


n of [s, 
ents of Is. 3 (18)]. 


not ae 
eee fe enhancement (8:8) ns 

Remane certain cases, if held from the time of 32 
Taye tt Settlement (s. 6) F 
inion der : (See Tenure ; Permanent tenure) ae 


5 (1)] 


tion of [s, 


Land Laws of Bangladesh 
VOL-III 


1, The State Acquisition And Tenancy Act, 1950 
2. The State Acquisition Rules, 1951 

3, The Tenancy Rules, 1954 

4, The State Acquisition (Bonds) Rules, 1957 
5, Land Development Tax Ordinance, 1976 

6. Land Development Tax Rules, 1976 


’ 


(vi) 


appended. But the various forms appended to th 
been omitted in consideration that they are unne, 
study. | shall consider my labour amply rewarded ifti 
the lawyers find in these pages some light thrown 
branch of law. 

Originally this Act and the rules framed under it 
under the titles of “The East Bengal State Acquisition were non, 
Act, 1950” and “The East Bengal State Acquisition Ain Tenang | 
The words "East Pakistan” have been substituted for the me 195. 
Bengal” by the East Pakistan Repealing and Amending oa ‘Fay | 
1960 (E. P. Ordinance No. XXVIII of 1960). Inadvertently io J 
its rules are mentioned after its original names. Raa 
requested to read “East Pakistan” in place of “East Benga” he 
the words occur in this book. w 

The book was rushed through the press to meet the urgent 
demands of the students and the lawyers. Obviously a few priniy 
mistakes have escaped the careful attention of the proof readers ani 
certainly caused some damage to the accuracy. ! offer my regrets tw 
this inconvenience. Readers may kindly refer to the errate provda 
at the end of the book. 

| express my sincere thanks to my publisher whose keen interesi 
has made this publication possible. 

I am particularly grateful to his Loi 
Mahmud Husain, Judge, High Court, Ea 
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INTRODUCTION 


at Bengal State Acquisition and Tenancy Act, 1950 
phe Eas behind it. The Permanent Settlement of 1793 
PT its object.! Millions of people, for whose 
ll-being it was concluded, were left at the 
indars. The British Administration always 
ncern for the means by which the raiyats could be 
der direct control of Government. In the early part 
f the 19th century the United Kingdom Government 
ol Ea approval of a policy whereby every zemindary 
ie should be purchased on the part of the Government and 
then settled with the raiyats on raiyatwari principle.2 The 
Select Committee of the House of Commons that sat in 1830 
suggested that Government might acquire zemindaries by 
private or public purchase, in order to protect the rights of the 
raiyats, provided that the outlay involved was not so great as 
to prevent the working of such a scheme. But it was not 


possible at that time to accept that suggestion of the 
Committee. 


mercy 9 
| showed co: 
brought un 


| eee high powered Commission was set up under the 
| “whether it a of Sir Francis Floud to report inter alia 
| Sibel n practicable and advisable for Government to 
bring thi e superior interests in agricultural land so as to 

| erent fa ee into direct relation with the 
| Into the fans i ter a laborious investigation for two years 
Indu period oe system prevailing in Bengal from the 

of the Commis wa to the then existing system, the majority 
Whatever tithe. recorded their considered opinion that 
Settlement iA ave been the justification for the Permanent 


ee longer suited to the conditions 


* See Authors ~ 
2, The erento Rights and Liabilities of the Bengal Raiyats.” 
ie Teport of aa emed to as “The Bengal Raiyats.” 
3, pan, € Select Committee of the House of Commons, 
S Port of 


2 
i iat! March l E Land Revenue Commission, Bengal, dated 
nang j 
+10, 


‘0, Vol. I. para. 55 


bg 


THE STATE ACQUISITION AND TENANCY Aot 
East Bengal Act XXVIII of 1951 > 


(16th May, 195) 
the State or. 


19591 


An Act to provide for the acquisition by 
interests of rent-receivers and certain other inter S the 
of Bangladesh} 2 andin define the law relatin, t ests in land 
be held under the State after such itt tenancies to 
matters connected therewith. n and othe, 

WHEREAS it is expedient to provide for the acquisit; 
the State of the interests of rent-receivers and ee by 
interests in land of Bangladesh? and to define the law as 
to tenancies to be held under the State after such ac ‘ate 
and other matters connected therewith ; isid 


It is hereby enacted as follows :— 


l. For Statement of Objects and Reasons, see Dhaka Gazette, 
Extraordinary. dated the 6th April, 1948 ; for Report of Select 
Committee, see Dhaka Gazette, Extraordinary, dated the 16th 
August, 1949, Part, IVA, page 547 ; for proceedings in 
Assembly, see the proceedings of the meetings of the East 
Bengal Legislative Assembly held on the 7th April. 1948. 16th 
to 17th, 21st to 26th, 28th to 30th November, Ist to 3rd, 5th 
to 10th, 12th to 13th, 15th to 17th and 19th December, 1949. 
7th to 10th and 13th to 16th February, 1950. 

The Act was extended to those areas of the district of 
Mymensingh, which were known as “Partially Excluded bie 
immediately before the coming into force of the Consti 
which was abrogated by the Presidential Proclamation © ide 
October, 1958, with effect from the 16th May. 1557, sil 
notification No.4342 L. R. dated the 30th APT 4 e 
published in the Dhaka Gazette, Extraordinary: date 
16th May, 1951 Part I, page 400. ded t0 

The Act with certain exceptions was also ome trac 
certain areas of the excluded areas of Chittagong Novem i 
vide notification No.1728 L. R., dated the 12th 10 "gated 
1955, published in the Dhaka Gazette, Extraordinary: 
30th November, 1955, pt. 1. p. 2015. 

2. The words within square brackets we 
words “East Bengal” by the Bangla 
Amending Ordinance, 1960 (E. P. Ord. 


the 

Te substituted 5" said 
Repea t 
Svi of 1960) Firs 


| sate Acquisil 


| Period of the 


PART-I 
CHAPTER-I 
Preliminary. 
rt Title and extent : (1) This Act may be called the 
sa tion and Tenancy Act. 1950). 


ds to the whole of Bangladesh?. 
In this Act, unless there is anything 


1. S! 


g It exten 
h pefinitions 3 
> ant to the subject or context, — 
A esse include local rates levied under the Assam 


local Rates Regulation, 1879; 
(9) “charitable purpose” includes relief of the poor, 
education, medical relief and the advancement of any other 
object of general public utility; 
(8) “Collecter” means the Collector of a district and 
includes a Deputy Commissioner and such other others as 


| may be appointed by the Provincial Government to perform 


alor any of the functions ‘of a Collector under this Act; 
(4) “Commissioner” means the Commissioner of State 
Purchase appointed under sub-section (1) of section 48 ; 
T aii has the same meaning as in the Companies 
. 1913; 
uo usufructuary mortgage” means a transfer by 
of a the right of possession in any land for the purpose 
advance ae the payment of money or the return of grain 
that the i to he advanced by way of loan upon the condition 
extinguished with all interest thereon, shall be deemed to be 
by the profits arising from the land during the 
Note- mortgage; 

n oes the form of complete usufructuary mortgage a 
curity for th S possession of his land to a mortgagee as a 
shall be exti e loan on condition that the loan with interest 
durin, tinguished by the profits arising from the land 
Act, the pe Period of the mortgage. Under section 95 of this 
Mall be riod shall not exceed 15 years, after which the debt 


ut 
Peek his ee extinguished and the mortgagor will get 
erty. ; 


Schedule. 
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ancy Act, 1950 

(7) “consolidation,” used with respect 
the re-distribution of all or any of the arca 
in the holdings for the purpose of renderir 
more compact by reducing the total numb: 


to holdin i 


cr of ale h 

“ T Of separ, 

(8) “co-operative society” means raa 
Alsterey 4 


deemed to be registered under the Co-operat; 
1912, or the Bengal Co-operative Societies Aë T 


(9) “cultivating raiyat" or “cultivating u 
means a ralyat or an under-raiyat Th 


Ir 
lleg Ac, 


Cr-raty ji 
«as the case Yar 
holds land by cultivating it either by himself car be, who 
of his family or by servants or by barg Y Members 


adars or | 
aid of hired labourers or with the aid Sfominece OF with the 


(9a)8 “derelict tea garden” means any Parcel o; 
parcels of land held under single management a 
held, settled or leased for the purpose of ilvai 
manufacture of tea, or which has contained or contains ba 
bushes, and which has been notified by the Provincial 
Government to be a derelict tea garden and includes all 
buildings on such land; 


Provided that in notifying a parcel or parcels of land asa 


derelict tea garden, the Provincial Government may have 
regard to — 


(i) whether such land is planted to the extent of less than 
15 per cent of its area with tea of which no substan 
proportion has been planted in the previous 5 years: 
and 

(i) the opinion of the Tea Board as to whether the area 


planted with tea more than 7 years previously is 
produced per acre in the last 3 years less than ar 
cent of the average production per acre of the W, 
area planted with tea in the Province for that pe" 


state 
East Bengal 96! 


3. This clause (9a) was added by the 
rdinanc® pus 


Acquisition and Tenancy (Third Amendment) o! HE 
(E. P. Ord. No.XV of 1961) section 3 and the eX’ 
(9a) was re-numbered as clause 9(b). 


preliminary 11 


of Land Records and Surveys” includes: 
” of Land Records and Surveys; 
“ in relation to any estate, tenure, 
d, means any mortgage, charge, lien, 
ement or other right or interest created by the 
such estate, tenure, holding, tenancy or land 
f his own interest therein; 
e” means land included under one entry in any 
gisters of revenue-paying lands and revenue- 
ared and maintained under the law for the 
by the Collector of a CE ih aes 
als and revenue-free lands not entere 
e also includes the following in the district 
al 
ssyhet ja 
i any land subject either immediately or prospectively 
to the payment of land-revenue for the discharge of 
which a separate engagement has been entered into; 


, cas 


thercof on 


poide" tation © 


oe in Jim 
i) estat 
eneral re 


(ii) any land subject to the payment of, or assessed with a 
separate amount as land revenue although no 
engagement has been entered into with the 
Government for that amount; 

(ii) any land which is, for the time being, included under 
one entry in the Deputy Commissioner's register of 
revenue-free estates as well as revenue-free lands 
which are not so included In such register; 

(tv) any land, being the exclusive property of Government, 
of which a separate entry has been made in the 
Seneral register of revenue-paying and revenue-free 
estate mentioned in Chapter IV of the Assam Land 

i and Revenue Regulation, 1886; 

S or “bazar” means any place where persons 
ally or on particular days in a week primarily for 


4 c 
tien (9b) inserted by the East Bengal State Acquisition and 
Not yo mendment) Ordinance, 1956 (E. B. Ordinance 
‘tpl 1956) was renumbered by the East Bengal State 
I, p, ae and Tenancy (Third Amendment) Ordinance. 1961 
inance No. XV of 1961) section 3. 


_ oS 
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the pu i ANCY Act. 1959 
Tposes of buying or Selling agri 
produce, livestock, poultry, hides a 
milk, milk-products or any other A 
other necessaries of life, and Fis 
articles or manufactured articles within 

Note : The distinctive featu: 
to a number of shops estabiehea Ni Pazar, as 
it is a place where people assemble daik a lar place 
in a week for the purpose of buyin Poon partien d 
general household use.5 The setting fa #4 ae articles of 
be described as establishing a hat or as yeh shops canno 
acquirable under sub-section (2a) of Seati A lanor aris 
introduced by the Bangladesh Ordinance Nos eet Was 

(13) “holding” means a parcel or ariel pha 
undivided share thereof, held by a raiyat or = eed 
and forming the subject of a separate tenancy; ss 
P ts iad means a dwelling house with the land 

‘it, gether with any courtyard, garden, tank. place of 
worship and private burial or cremation ground attached and 
appertaining to such dwelling house, and includes any out- 
races 8 used for the purpose of enjoying the dwelling house 

rposes connected with agriculture or horticulture and 
such lands within well defined limits, whether vacant or not, 
as are treated to be apperttaining thereto; 

(15) “khas land” or “land in khas possession,” in relation 
to any person, includes any land It out together with any 
building standing thereon and necessary adjuncts thereto, 
otherwise than in perpetuity; 

(16) “land” means land which is cultivated, uncultivated 
or covered with water at any time of the year, and includes 
[benefits to arise out of land,]7 houses or buildings and also 
things attached to the earth, or permanently fastened 2 
anything attached to the earth; 


pora aE Ortic 
s, 
Meat, fis ultur 


es of foog . Eggs, 
es all Sho or drink cr 


such Place; of Such 


Taiyat 


R5 
5. Kazi Bahauddin v. Province of Bangladesh (1961) 15 Be 
6. Ibid. al State 
7. These words and comma were inserted by the Last ewes vof 


Acquisition and Tenancy (Amendment) Act. 1953 (E. 
1953) section 3. 


á 
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8 notwithstanding anything contained in any other 
16a time being in force or in any instrument or in any 
e decree or order of any Court, the definition of 
judg = use (16) includes and shall be deemed always to 
“gn rin p all fisheries, several or territorial; 
pave inclu In the case of Tazammal v. Province of 
note : h.9 it was held that a several fishery is an 
gonglaae int and can not be acquired under the Act. In 
in cg decision the learned judges observed : “A right 
arriving of a navigable river cannot be taken to be benefits 
offs of land. The dictum that fisheries are in their 
arising a profits of the soil on which the water stands in 
oe in regard to territorial fisheries for there the right to 
ae from the right of the soil, but a several fishery in a 
ae river is an incorporeal right. There the right to fish 
arises not from the right to the soil but from the fact of the 
navigability of the river. A several fishery cannot be regarded 
as encumbrance, for, it has no connection with the act or 
abstention of the owner of the land over which the navigable 
river flows. The fact that no provision has been made in 
section 39 of the Act for payment of compensation for a 
several fishery also leads to the conclusion that the 
legislature never intended to acquire such a fishery.” To 
nullify the effect of this ruling, an extended definition of land 
has been incorporated in this clause by the Bangladesh 
Ordinance No. XII of 1960 which includes all fisheries— 
sveral or territorial. Under section 20(2a) introduced under 
the same Ordinance no person can retain any fishery other 
han a tank constructed solely by process of excavation. 
u7 “non-agricultural tenant” means a tenant who holds 
el Purposes not connected with i eae or 
together ot but does not include a person holding as 
adjuncts Aas any building standing thereon and necessary 
ereto under a lease other than a lease in perpetuity: 


e Acquisition 


B. ay, 
ause (16a) was i b East Bengal Stat 
) was inserted by the East Beng 1960 (E. P. 


Ord yenaney (Second Amendment) Ordinance, 
8. (195 0.XII of 1960), section 3. 
911 D. L, R. 145. 


> 
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(18) “notification” means a notific: 


ati 
Official Gazette; a Publisheg in y 


(18a) 10 “orchard” means a garden o 
human efforts and includes cocoanut, b 
gardens; 


f fruit-trees 
etelnut 


(19) “prescribed” 


means prescribed b 
this Act; Y rules made Under 


(20) “proprietor” means a person owni 


ng, whi 
or for his own benefit, an estate or a part o ia 


f an estate; 
(21) “registered” means registered under any Act f 
time being in force for the registration of documents; mune 
(22) “rent” means whatever is lawfully Payable 
deliverable in money or kind by a tenant to his landlord a 


account of the use of occupation óf the land held by the tenant: 


Note : To constitute rent, the thing payable or deliverable 
(1) must be either money or produce, (2) must be lawful, (3) 
must be payable by the tenant to his landlord on account of 
the use and occupation of the land held by the tenant. 11 


in trust 


(23) “rent-receiver” means a proprietor or a tenure-holder, 
and includes a raiyat, an under-raiyat or a non-agricultural 
tenant whose land has been let out and also the immediate 
landlord of a person who holds any land free of rent in 
consideration of some service to be rendered, but does not 
include a person in respect of such of his lands, as has been let 
out, together with any building standing thereon and 
necessary adjuncts thereto, otherwise than in parpetuity: 

i Who is or who is not a rent-receiver : A proprietor, 3 
tenure-holder,!2 a raiyat, an under-raiyat or ane 
agricultural tenant whose land has been let out is a ren! 


tion 
10. Clause (18a) was inserted by the East Bengal State STE P. 
and Tenancy (Second Amendment) Ordinance, 1 
Ord. No.XLIV of 1958), section 3. al Raiyats” 
11. For detailed study on rent, see author's “The Beng 
Ch. 4, sec. 1. sir K. & M. 
12. An ijaradar is also a tenure-holder [Nowab R. 174] 
Faroqui v. Province of Bangladesh (1956) 9 D. L- 
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erson is not a rent-receiver in respect of 
ply has been let out together with any 
i lands AS j ts theret 

op his la tnereon and necessary adjuncts o, 
ie rpetuity.!4 The whole of this clause is 
words “otherwise than in perpetuity.” 
words “a person in respect of such of his 
peen let out together with any punong standing 

pad: 28 has ecessary adjuncts thereto. If the land is let 
ereo! and a together with any building standing thereon 
pemanent y djuncts thereto, the lessor does not come 


al 
mi necessary on and as such, he becomes a rent-receiver. 


ihin the ae the clause which refers to the exception to 
telast es s akes it abundantly clear that a non- 
Cae diet out together with any building standing 
Be ecessai adjuncts there to comes within the 
i P abject to the condition that such land is not let out 
Patty. 16 In our country a lease in perpetuity can be 
siea by an express grant to that effect or by necessary 
pesumption raised by the terms or a grant and by a 
wambiguous and long possession. The mirashdar n 
Slhet is a rent-receiver.18 A mutwalli or shebait holding 
yoperty for the benefit of religious or charitable institutions 
sarent-receiver within the meaning of clause (23) of section 
ofthe Act.19 This view seems to be perfectly clear from the 
ubsequent provisions of the Act which expressly provide for 
ùt acquisition of rent-receiving interests in estates which 
theld under wakf or debutter.29 A usufructuary mortgagee 
B amea 


g 
than in pe 
ned by the 
ml G i govern the 


 Aminbagh Co-operative Market Society v. Province of Bangladesh 
(1987) 19 D. L. R. 50; Surutannessa v. Debendra (1966) 18 D. L- R. 
‘80; A. Noor v. Province of Bangladesh (1966) 18 D. L. R. 666; Abdul 
haf v. Ashraf Ali (1965) 17 D. L. R. 329. : 

` Surutannessa v. Debendra (1966) 18 D. L. R. 490; Abdul Hafiz v. 

5, firat Ali (1965) 17 D. L. R. 32 


9. 
1. iy ru@nnessa v. Debendra (1966) 18 D. L. R. 490. 
. hid 


2, 
E Abdul Hafiz 
| 19, Noor. Province of Bangladesh (1966) 18 D. L- R. 666. 


v. Ashraf Ali (1965) 17 D. L. R. 329. 


. ©.)21. 
a, ‘ing Kishore v, Province of Bangladesh (1957) 9 D. LR. (5/0) 


>% 


> 2 
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is nota mentsrecelver: so his interest cannot be a . 

the provisions of the Act.2! The mere fact that Cquireq und 
in possession of the mortgaged property en Bagee i 
therefrom will not bring him within the four Tealisin, Te 7 
Act.22 The holder of malikana 23 is a Pen Corners of 
interest is acquirable.24 receiver ang his 

(24) “Revenue-officer” includes any officer 
Provincial Government may appoint to discharge 
of the functions of a Revenue-officer under this 
rules made thereunder; 

(25) “signed” includes “marked”, when the person maki 
the mark is unable to write his name; it also incl in 
“stamped” with the name of the person referred to; des 

(26) “succession” includes both intestate and testamentary 
succession; 

(27) “tenant” means a person who holds land under 
another person and is, or but for a special contract would be, 
liable to pay rent for that land to that person : 

Provided that a person who, under the system generally 
known as “adhi,” “barga” or “bhag,” cultivates the land of 
another person on condition of delivering a share of the 
produce to that person, is not a tenant, unless— 
(i) such person has been expressly admitted to bea 

tenant by his landlord in any document executed by 

him or executed in his favour and accepted by him, or 
(ii) he has been or is held by a Civil Court to be a tenant: 
Note : The essential conditions of the status of a tenant a 
that (a) he holds land under another person, and (b) bes 
liable to pay rent (special contract being excluded). it 

The proviso refers to the status of a bi It lays ered 
that a person known as bargadar, bhagchast or adhiar 


Whom the 
all or any 
Act or any 


+ 


argadar. 


6) 9. D. L- 
21. Nowab Sir K. G. M. Faroqui v. Province of Bangladesh (195 ) 
R. 174. 6) 9. D- L 
22. Nowab Sir K. G. M. Faroqui v. Province of Bangladesh (195 ) 
R. 174 j 
. ote under section 36. . 184. 
23. See note ui Jadesh (1966) 18- p. L.R 


24. Khondkar Ali Afzal v. Province of Bang! 
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land of another on condition of delivering a 
e uce are not a tenant except in two cases, viz. 
spare 0 ha cultivator is admitted in a document to be a 

en SUC! landlord; or (b) where he is adjudicated a tenant 

enant b ait The position of such a person cannot be 
ya civil ossession for any length of time. 

proved wp f the produce payable by a bargadar is not rent 

The oe eile of the Act. So a suit to recover such a 


ate be brought in a Court of small causes. 
i observed that the farmers of the Act said in the 


be 
It may bjects and reasons of the Bill that “so long as 


ent of ol 
oe elem remains, provision should be made for the 
weet of bargadars against arbitrary eviction from their 


barga lands.” They also promised to distribute the lands 
among the bargadars and landless agricultural labourers. 
Accordingly some provisions were made in clauses 105 to 107 
othe original Bill providing protection for bargadars and it 
ako restricted barga cultivation. But the whole Chapter was 
mitted on the recommendation of the Special Committee 
sho was not in favour of giving any rights to the bargadars. 
They were of opinion that “the barga system should not be 
interfered with in any way as the system is beneficial to the 

bargadars,"25 
sp iou opinion the barga system should be abolished by 
lke au As the bargadars have no interest in land, they 
sa to develop the land for the improvement of 
erent E t is generally found that persons living in 
wi cg of life and persons possessing large area 
Uutruct of sa the improvement of agriculture. They enjoy the 
teir lands E ia at the cost of bargadars. Or they settle 
Cash Money. Ag others on a temporary basis for one year on 
bhvest capital f their tenures are short, they are unwilling to 
tunty's over or improving the land. Does it not affect the 
m ral] production which is so vital for developing 
taa, aa is class of people should have no right to retain 
lands should be distributed among those who are 


ates 
oaia hë rod 


Ss 


% 
3 Clause, 
s 

52 and 105 to 107 of the report dated 6th July, 1940. 
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really interested in agriculture. The i 
the fact remains that the country is 
intensive and mechanised cultivati 
sufficiency in food. 

(28) “tenure” means the interest of 
under-tenure holder; 


dea may be dis; 


over Populateg, ru but 
on to help achte Needs 


= tenure-holde; Or a 
n 


(29) “village” means the area i 
recorded as a distinct and separate ieee Surveyed and 
by, or under the authority of the Government, ae "Vey made 
such survey has been made, such area as the Colle Te m 
with the sanction of the Board of Revenue by re may, 
special order, declare to constitute a village i Bene or 

(30) “year” or “agricultural year” means the Bı 
commencing on the first day of Baishakh; and 

(31) all words and expressions used in Parts I, Il, Wl, and iv 
of this Act, but not defined in this Act, and used in the Bengal 
Tenancy Act, 1885 or in the Sylhet Tenancy Act, 1936, have 
the same meanings as in those Acts in the respective areas to 
which those Acts apply— 

24,26 Exemption : The Provincial Government may, in 
public interest, exempt, by general or special order, the 
interests of any local authority in any land or class of lands 
from acquisition under the provisions of this Act. 


engali year 


jsition 
26. Section 2A was inserted by the East Bengal State caw P. 
and Tenancy (Second Amendment) Ordinance. 1 
Ord. No.XLIV of 1958), section 4. 


Ve Self 


PART -I 
CHAPTER -II 


sions for the acquisition of the interests of 


special provi certain rent-receivers. 


two methods or acquisition of property—one in 
(There ca the other in Chapter V. Chapter II deals with 
chapter I ane ns for the acquisition of interests of certain 
ee It enables the Provincial Government to 
all the rent-receiving interests and, in fact, by several 
‘ons, Government has acquired such interests and 
aes reel out the intermediate estates. This was done 
p keni the provisions of section 3(1) of the Act. Sub- 
Cae (2) of the same section furthermore empowers the 
Government to acquire all khas lands in possession of the 
rent-receivers, of which they are not entitled to retain 
possession under section 20. By notification No.4839-L.R. 
dated 2nd April, 1956, all lands, other than retainable khas 
lands, have in fact been acquired by the Government and have 
vested in the Government. But so far as the class of persons, 
who were at the bottom of the ladder, namely the tenants this 
Chapter did not, in fact, empower the Government to touch 
them at all.! On the contrary, the tenants of expropriating 
landlords have become, by the operation of law, tenants 
directly under the Provincial Governments.2 
Sections 3A and 4 provide for service of notice upon a 
oo before and after notification to furnish a return 
iti. time showing certain particulars. In default he 
ol khas Š fine, Section 5 deals with the determination of rent 
singen ands retained by him. To mitigate the financial 
P iaa a rent-receiver he is allowed under section 6an 
compensati, payment which will be adjusted against the 
on money payable, to him. Similar arrangements 


acquire 


ave ] 
also been made under section 6A for ad interim 
1, See 
et 
2 15D, hese S. Madrasa v. Province of Bangladesh (1962) 


* Sec, 3(4) lo. = 


—_— 
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payments to a mutwalli or a shebait or a trustee į 
properties held under wakf, wakf-alal-aulad, ies Tespect of 
other trust. Section 10 exempts such Bamet Or any 
attached in execution of a decree other than from bein, 
certificate for the recovery of arrears of revenue a decree 
due in respect of the properties to which such pay » Tent or Cess 

Section 9 restricted the mode of transfer b YMENt relates 
of his khas lands by sale or mortgage. timate 
imposed to prevent complications before the ao Was 
the record-of-rights or compensation deserem ries of 
undertaken. Sections 9 to 9D were repealed by Act oye as 
immediately after the preparation of record-of-rj i 1964 
compensation assessment-rolls have been pred 3 and 

In respect of properties held under wakf, wakf-alal- 
debutter or any other trust, the sia pe “a e 
trustee is allowed under section 10A to manage the estates ag 
an agent of the Provincial Government till certain time. 

3. Acquisition of the interests of certain rent-receivers 
and consequences thereof : (1) At any time after the 
commencement of this Act, it shall be lawful for the 
Provincial Government to acquire by notification in the 
Official Gazette, with effect from such date as may be specified 
in the notification (hereinafter referred to as the notified 
date),— 

(i) all interests of such of the rent-receivers as may be 
specified in the notification, in their respective 
estates, [taluks, tenures, holdings or tenancies,]* as 
the case may be, in any district, part of a district or 
local area, and 
all interests of all rent-receivers whose properties 
are, for the time being, under the management of the 
Court of Wards under the Court of Wards Act.1879. 7 
their respective estates, [taluks, tenures, holdings ° 
tenancies],4 as the case may be, 


T€ceiver 


(ti) 


667. 


3. Provine of Bangladesh v. Md. it Ribot 
. Hossain (1964) 16 D. L. rds “taluks 1 


4. These words and commas were substituted for the wo 
tenures” by the East Bengal State Acquisition an 
(Amendment) Act.1952 ( E. B. Act VI of 1952), section 3. 
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sts in all sub-soil and rights to 


jr intere 
ther [taluks, tenures, holdings or 


such estates, 


jes. the rovisions of sub-sections (2), (3), [(4), (5), 
jni20; the Provincial Government may also, 
th or at any time after the publication of a 
p-section (1) in respect of the interests or 
in any estate, [taluk, tenure, holding or 
by notification in the Official Gazette, with 
be specified in the notification 
notified date), [all or any of the 
f which he shall not be entitled 
der the said section and so much of the 
has been acquired under this 
d has not vested in the Provincial Government 
sub-section (4) shall vest absolutely in the 
t free from all incumbrances].” 

tion issued under this section, rent- 


fied or described by name, or by 
or in such 


ously wil 
sim jon under su 


ssession UNI 


tain po A 
A khas possession as 


lands in his 
sub-section an! 
under clause (a) of 
provincial Government! 

(2a)8 In a notifica 
receivers may be speci 
reference to areas wherein they have interests, 
other manner as the Provincial Government may determine. 


(3) The notification referred to in sub-section (1) or sub- 
section (2) shall be in such form and shall contain such 
particulars as may be prescribed. 


i mk: comma, brackets and figures “(4), (5) and (6)" were 
ea eee the word, brackets and figures “(4) and (5)" by 
0 de fa Acquisition and Tenancy (Second Amendment) 

, These words 60 (E. P. Ord. No. XII of 1960), section 4. 
or tenure” cane commas were substituted for the words “taluk 
Tenancy re section 3 of the E. B. State Acquisition and 

T These Eee alate Act, 1952 (E. B. Act VI of 1952). 
commas “all ae commas were substituted for the words and 
estate, taluk, ion of the lands in his khas possession, in such 

€ entitled to enure, holding or tenancy, of which he shall not 
ast Bengal are possession under the said section” by the 

A 19: E. B. A ate Acquisition and Tenancy (Amendment) Act, 
' Sub-sectign (of 1954), section 3. 

Acquisition ppd 20) Was added by the East Bengal State 
rd. No p) and Tenancy (Amendment) Ordinance, 1956 (E. B. 

of 1956), section 4. 
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(4) On and from the date specified ; 
sub-section (1), — Peetted in a NOtification 


(a) all interests of the rent-receivers in th Jie 
tenures, holdings or tenancies|® specified ; © ates, ltal 
including their interests in all lands in thet k tis Notificat 
and interests in all sub-soil and rights to rh Sessio. 
estates, [taluks, tenures, holdings or tenet San 
including the interests of any such ea t 
building or part of a building standing on aT in any 


A an 
used primarily as office or cutchery for the otis land and 
of any estate, [taluk, tenure, holding or tenane patton of rent 
absolutely in the Provincial G a 


Shall yı 
overnme: est 
encumbrances .... 11 nt free from all 


Provided that nothing in this clause shall 


Kana 1 
building within the homestead of the rent-rece: apply to any 


‘iver concerned; 
(b) all arrears of revenue or rent and all cesses, togeth 
. er 


aeee lee oe 

pect of any interest 
acquired under sub-section (1) shall, after the said date, 
continue to be recoverable from the person by whom they were 
payable and shall, without prejudice to any other mode of 
recovery, be recoverable by the deduction of the amount of 
such arrears, cesses and interest from the compensation 
money payable to such person under section 58, when so 
ordered by the Collector ; 


(c) all arrears of rent and all cesses, together with interest, 
if any, due thereon, in respect of any period previous to the 
notified date payable to a rent-receiver in respect of any 
interest acquired under sub-section (1) which have not been 
barred by limitation shall, on and from the said date, vest in, 


s “taluks oF 


9. These words and commas were substituted for the word! 
d Tenancy 


tenures” by the East Bengal State Acquisition an 
(Amendment) Act, 1952 (E. B. Act VI of 1952) section 3. 
These words and commas were substituted for the words 
tenure” by section 3, ibid. 

The words “other than sub-tenancies” were omitted by the 
State Acquisition and Tenancy (Amendment) Ordinance, 
Ord.No.Ill of 1956), section 4. 


ry or 
10. taluk 


i 
11. East Bon 
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Acquisi! 

ple by: the Provincial Government and shall, 
e recover e to any other mode of recovery, be 
e persons by whom they were payable, by 
amount of such arrears, cesses and 
ensation money, if any, payable to 
58, when so ordered by the 


rejudic 

from th 

era” tion of the 
tion O 

T m the compens 

rsons under section 

e! 


erable by the Provincial Government 
der the Bengal Embankment Act, 
mbankment and Drainage Act, 
I the . ‘red dat 
1882 a ich remain outstanding on the notified date, 
i962) i count of arrear dues or dues under future 
whether OP an der the said Acts, in respect of any interest 
pstalments ver sub-section (1), shall, without prejudice to any 
aan f recovery, be recoverable by the deduction of the 
ml uch arrear and future instalments from the 
aa payable to such rent-receiver under 


sation money 
AaS in respect of such interest, when so ordered by the 


Collector; 

(dd)}3 all arrears of agricultural income-tax a 
by the Provincial Government from a rent-receiver under the 
Bengal Agricultural Income-tax Act, 1944, which remain 
outstanding on the notified date, in respect of any interest 
acquired under sub-section (1), shall, without prejudice to any 
other mode of recovery be recoverable by the deduction of the 
amounts of such arrears from the compensation money 
payable to such rent-receiver under section 58 in respect of 
such interest, when so ordered by the Collector ; 

(e) all tenants holding lands in such estates [taluks, 
tenures, holdings or tenancies]!4 directly under the rent- 
feceiver specified in the notification under sub-section (1), 
=c 


12. The words, comma and figures within square brackets were 
inserted by the E. P. Repealing and Amending Ordinance, 
1960 (E. P. Ord. XXVIII of 1960), First Schedule. ia 
Clause (dd) was inserted by the East Bengal State airesin 
and Tenancy (Second Amendment) Ordinance 1959 (BE. p- OF 


i 0.XXXIX of 1959), Section 3. 
See foot-note 9 on p.22 


sl a 

ctor: 
ia all amounts recow 
í rent-receiver un 
m a East Bengal E: 


13, 
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rovisional rent-rolls, prepared on the 
in mo T inights attested under the provisions 
cord- 


State Acquisition and Tenan 


CY Act, 1950 
shall become tenants directl; 


Y under the Pro, 7 | s sho ë 
ment and shall pay rent at t Sovi rate® draft r 


he existin ‘ i; Goy, fara cy Act, 1936, the Assam Land and Revenue 
rent-paying lands so hela by hea ea Ect a the a Lage the East Bengal State a omand 
Government and not to anybody else. © Pro ejay pegulations 1950, as pened “si re Eeavinalal 
Provided that in cases where NO Notification Tenancy a in clause (f enal may ae ebro 5 anasthe 
under sub-section (2) of section 43 before the rin issueg referred ent at the raic determin 
of the East Bengal State Acquisition and Encement goera ihereunder;] . a eae 
(Amendment) Ordinance, 1957, declaring then thy rules ma d that when any such rent is shown e: oh : 
Compensation Assessment roll in respect of the fae provide at a reduced rate in the record-of-rights inal ly 
any such rent-receiver in any such estate, taly ao of enhanced or der sub-section (3) of section 19, or determined 
holding or tenancy had been finally Published, aj nure, ublished un! 


holding lands in such estate, taluk, 
directly under such rent-receiv. 
Provincial Government, be liab] 
lands so held by them, excep 
determined in the record-of- 


sub-section (3) of section 19 subject to modificati 
section 53;15 


enhanced or at reduced rate under section 5, es m 
ae or reduce 
tenancy | elther ay be, or when any such rent is enhanced or : 

er shall, as tenants under the ne ut 53, the tenant shall be liable to pay the balance 

thee a to the adjustment of excess payment agaisnt future 

a oa Partie by him, as the case may be, with retrospective 
ed under rent pa ” 

effect from the notified date ; 

(g an arrear or rent payable under [clauses (e), n ma 

in X se £ other mode o 

(1) all such rent-receivers Shall be entitled to hold as (8) Imay, without prejudice to any 


' r r f lic Demands 
tenants directly under the Provincial Government such of recovery,'!9 be recoverable under the Bengal Pub é 
their Khas lands as has not been acquired under sub-section Recovery Acl, 1913; 


(2) and shall be liable to pay to the Provincial Government, 
the rent determined for such lands under section 5: 


(fh 16 pending the final publication of the record-of-rights 


(h) a transferable tenure coming [in whole]29 Ecaripad 
under the Provincial Government under clause (e) shall be 


17. The words, fs res rackets, commas, semi-colon and colon 
i BiA ge D Gf: séetion “ts ‘th Tae anim Sime substituted G G Ta na 
under section 5, as the case may be, the tenants aud colon “under Chapter IV" by the Bast Be 
the proviso to clause (©) and in clause (/) shall pay rents to uy Acquisition A Amendment Ordinance 1959 (E. P. 
Provincial Government at the rates shown in the pay i Owl, No. WV of 1959), section 3, tmi Jaquiatte 
rent-rolls prepared under the rules madefunder Chapter a ic bs Nerds, “brackets, conna ara EEE ee Ana lettera 
the district other than the district of Sylhet; and, in th | ms Were substituted fou the: wortls. Bote AA OA & 
district of Sylhet, the tenants referred to in the proviso to nang É ate WI" by the Bast Bengal Sta 


te 3 58 (E 1, No. 

swnment at the Tenaney (Second Amendment) Ordinance, 1958 (E. P, Ord 
clause (e) shall pay rents to the Provincial Govert XUV of 1958), section $(3). “shall” by the 
risition aa Words and commas were substituted for the word ae 1952 

15. This proviso was added by the Kast Bengal State Acquisition | ra Mal Stato Acquisition and Tenancy (Amendment) Act, 


58 (E. > 
and Tenancy (Second Amendment) Ordinance, 1958 l 20, Ta Bengal Act VI of 1952), section 4. Bast Bengal State 
Ord.No.XUV of 1958) section 5. rast Bengal re Se words were inserted by the Eas * 
16. Clause (0) with the Proviso was inserted by the Eas q 


5 52 (East Bengal 
ndment : bps and Tenancy (Amendment) Act, 1952 (Eas 


State Acquisition and Tenancy (Secoud Ame * Ml of 1953), section 4, 


5 
Ordinance, 1958 (E. P. Ord.No.NUV of 1955) section § 


26 


State Acquisition and Tenancy 4, 


ct. 1950 
deemed to be a tenure as defined in section 
Land Revenue Sales Act, 1968. 1 Of the Ben 
(4a)21 Notwithstanding any a 


law for the time being in force, 
limitation for the recovery of 
under clauses (e), (f) and (ff of s 
Sylhet, a period of twenty-four 
of acquisition under this Act of 
which such arrears relate shall 


acquired under this secti 
as provided in this Act. 


rent-receivers and the consequences t 
principle of this section can be gather 
delivered by Munir, C. J. of the Supre 
the case of Jibendra Kishore v. Provi 
the following terms :- 


thing containeg in 
in computin ion) Othe; 
any arrear Of re 
ub-section (4) in 
months on and 
the rent-recej 
be excluded, Sg interest 
receivers, whose int 
on, shall be entitled 


Pay 
the distri 
from t 


S to 
(5) The outgoing rent- 


€rests have been 
to Compensation 


Note : Section 3 provides for the acquisition Of interests f 
ol 


hereof. The underlying 
ed from the judgement 
me Court of Pakistan in 
nce of Bangladesh22 in 


“If the provisions of the Act the examined in the light of 


history of the Act, it appears to be perfectly clear that the 
intention was to eliminate all rent-receiving interests in all 
the lands in the Province and to create a uniform class of 
tenants directly under the Provincial Government. In order to 
attain that purpose, section 3 gives to the Provincial Gov- 
ernment the power or discretion to acquire simultaneously, 
or from time to time, as was considered to be expedient, the 
interests which had been decided upon to be terminated. my 
conferment of this kind of discretion cannot be held to be e 
though the action taken in exercise of that power, If a 
unjust, oppressive and partial, may be called in gjestar si 
the ground that the person or persons less favourably trea 
have been denied the equal protection of law.” 


21. 


22. 


7 e been 50 
Sub-section (4a) was inserted and be deemed to hav! 


jsition 
inserted on the 13th April, 1960 by the E. B. State ‘Ord No. I 
and Tenancy (Amendment) Ordinance, 1961 (E- P. 
of 1961), section 2. 
(1957) 9 D.L.R. (SC. ) 21. 


pe 


Ny 
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(1) of section 3 enables the Provincial 
cquire by notification in the Official Gazette, 

ernment to an rent-receivers as may be specified in the 
O pterests ie respective estates, taluks, tenures, 
^ yneation in cies in any district, part of a district or local 
P gings or tenan (2) of that section empowers the Gov- 
ho gub-section ire in a similar manner all or any of the 
also to acquir ion of such rent-receivers of which 


ssessi 
the em a retain possession under section 20. 
ten 


ise of the authority conferred by this section, the 
pe ent by several notifications acquired the 
provincial E: nt-receivers and the lands in their khas 
weet 5 Sori onstitution came into force. On the 2nd 
er on omens Government issued further 
pee 23 EE wise purporting to acquire the 
enemas ining rent-receivers under sub-section (1) 
interests of the remaining i aer 
d lands in their khas possession under sub-sec wW 
dict from l4th April, 1956. The whole sale acquisitlon 
became effective on the midnight of 30th Chaitra, 1362 B.S. 
Under sub-section (5) the rent-receivers are entitled to 
compensation as provided in the Act. 
The notifications of the 2nd April 1956, were challenged 
in the case of Jibendra Kishore v. Pronvince of Bangladesh. 
In this case 83 petitions for writs of mandamus or in the 
nature of mandamus were moved in the High Court of Dhaka 
against the Government of Bangladesh directing them to 
Withdraw or rescind the notifications that have been issued 
Under sub-sections (1) and (2) on the 2nd of April, 1956. The 
Principal attack on the notifications was on the strength of 
Atticle 5 of the Constitution which provides that “All citizens 
ne equal before law and are entitled to equal protection of 
Me The argument addressed was that section 3 of the Act 
Niih enables the Provincial Government to pick and choose 


„section 


area 
emment 
jands in 
they are nO 


23, Dhaka Gaz, 


tk 
ette, Extraordinary dated 2nd April, 1956. Par 
PP.471-47. 


; Jibendra 
rae 4; Sarat v. Ananta (1963) 15 D. L. R. ee oo 
4. hore vy, Province of Bangladesh (1957), 9 D. L. R. (S. 
UTUtanne, 


35. (1 Ssa v. Debendra (1966) 18 D. L. R. 490 
957) 8 D, L, R. 457. 


w 
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rent-receivers whose interests are to be 

acqui 
that Government a naked and arbitrary ai confers 4 
capable of being used in a discriminatory m Sni Whi being 
reason of Article 5 which guarantees equal pee 'S Voig ha 
to the citizens of the Sate. ction of law 


These petitions, except some, were heard byaR 
of three Judges including Amin Ahmed, C.J Ull Bench 
conclusion of a lengthy argument, delivereq their fan at the 
on 7th August, 1956 unanimously repelling all ae a 
objections to the notifications. ‘tional 


Being dissatisfied with the Judgment of the 
and having obtained from that Court a cert; 
clause (1) of Article 157 of the Constitution, the 
have appealed to the Supreme Court of Paki: 
ground that the objections urged b 
notifications were wrongly decided in 
Were as many as 59 appeals. 


After discussing many American and Indian decisions, 
Munir, C. J. of the Supreme Court of Pakistan, with whom M. 
Shahabuddin, A. R. Cornelius, Md. Sharif and Amiruddin 
Ahmed, JJ. concurred, came to the conclusion that “the Act 
challenged in these cases is not discriminatory on the face of 
it because it does no more than empower the Provincial 
Government to acquire the interests of such rent-receivers as 
may be specified in the notification in any district, part of a 
district or local area, and the Provincial Government could, 
as it has actually done so far as the present applicants are 
concerned, acquire the interests of all rent-receivers 
throughout the province at one and the same time, and if the 
law be, as I think it is, that in cases where a statute is not es 
Jacie discriminatory, but is capable of being administered he 
discriminatory manner, the party challenging the on 
Stitutionality of that statute must show that it has actually 
been administered to the detriment of a particular class it 
in a partial, unjust and oppressive manner, the ee 
case must fail because the acquisition challenged is 


High Court 
ificate under 
rent-receivers 
Stan26 on the 
y them against the 
the High court, There 


218.0. 
26. Jibendra Kishore v. Province of Bangladesh (1957) 9 D. L- R. 
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holesale, and nobody can have any occasion 
ai tw he or the class to which he belongs has been 
Jain that discriminatory treatment . .. and in the 
wee out for a f that it was in fact administered in such a 
ae ce of any ProO cordingly be held that because there is no 
ee it metie appeals that section 3 of the Act has in 
guegation in ed discriminatorily, the action taken cannot be 
fact been app" on the ground that Provincial Government, 
ed in guest clined, could have picked and chosen any 
| it had been e aidon of rent-receivers for expropriation.” 
maay ae specified in the notification under sub- 
ihe an interests of the rent-receivers have vested 
gnien Ds the Provincial Government free from all 
eiotately A 27 It was held?8 that a mutwalli or a shebait is 
gona re the meaning of clause (23) of section 2 
| ee Act. The notification is applicable to him, that is to Say, 
by operation of the Act this class of rent-receivers is divested 
oftheir interests in the land which whether they vested in the 
Almighty or a deity or for the purposes of the Act in the 
mutwalli or the shebait, are from the date of the notification 
tansferred absolutely to the Provincial Government.29 And 
under sub-section (5) of section 3, the outgoing mutwalli or 
shebait becomes entitled to compensation as provided in the 
Act. It was held3° that malikana3! is a rent-receiving 
interest and as such it is acquirable under the Act. The 
interest of a lessor who has granted a temporary lease is also 
aquirable with only one exception, namely, a temporary 
“se in respect of non-agricultral land is not acquirable.32 
tie Seton (2) provides for acquisition of the khas lands 
DA “receivers which they cannot retain under section 
S the acquisition of khas lands is subject to the 


a Se. aaa, 
a, cs Kishore v. Province of Bangladesh (1957) 9 D. L. R. 21 S. C. 
d, KI X 
a. sonia A Afzal v. Province of Bangladesh (1966) 18 D. L. R. 184. 
4, Sun Note under Sec. 36. 
rar sea v. Debendra (1966) 18 D. L. R. 490; Abdul Hafez v. 
Ali (1965) 17 D, L, R. 329, 


pe an 
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provisions of sub-section (2), (3), (4) and (5) 

rent-receivers whose interests have been a 
section (1) can retain all their khas lands į 

retainable limit till the excess lands ed ae 
taken out in the manner prescribed in tt cb 
those rent-receivers shall till then hol 
as tenants directly under the Provine 
clause {f) of sub-section (4) of section 3 

Under section 20(2) a rent-receiver į i 

standard bighas of land or an cea de ie 
at the rate of 10 standard bighas for each ge : y 
family whichever is greater. When he possesses ond ae 
prescribed limit no part of his land is acquirable 34 nner 


Section 


Acquired yng the 


Under Š 
XCegs of 
ermi: 
hese sub-set 
d all their khas} 
ial Government 
of of the Act,33 


the 


» but 
‘ands 
Under 


tain 375, 
Calculating 


S S ri S 
ea i itn 
lands. But the Provincial Go a SEPE 
lands simultaneously with fe) ai Pa ce rd 

s a sl r at any time after the publica- 
tion of notification under sub-section (1) unless they are in 
possession of dates or particulars as required by law. When 
the Government is not in possession of datas, including the 
statement of choice, they cannot acquire khas lands, allowed 
by law to be acquired, without previously following certain 
procedure. That portion of land which is in excess of retail” 
able limit provided by section 20 of the Act can be acquired 
and that also after serving notice calling for statement 
choice trom the rent-receiver. When the statement of choice 8 
furnished, his choice shall have to be given effect to. When the 
rent-receiver does not exercise his right of choice after noe 
served on him, the Revenue-oflicer can acquire the khas air 
in excess of the limit imposed by law. If the procedure si 
followed the acquisition will be illegal.55 


33. Nirode v. Ustar Mia (1963) 16 D. L. R. 202 at 204. LE 
34. Adhu Miah v. Bazlur Rahman (1964) lô 2 “ga: MÈ 
669: Mafazzal v. Haji Abdus Sattar (1963) 16 D. L- È 
Ibrahim v. S. D. O. Natore (1962) 15 D. L- R. 703- |) g. 
Jadu Nath v. Province of Bangladesh (1956) 15 a 
Mafazzal v. Haji Abdus Sattar (1963) 16 D. L- RY 


$: 498 
35. 
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. lands of the rent-receivers have been 

e excess e m ; 
when f sub-section (2) of section 3, it shall vest 
wired nde Aa provincial Government free from all 
a yn 36 In the case of Nirode Ranjan v. Ustar Mia37 
a mbane ed whether the khas lands retained by the 
question bo nave also vested in them free from all 
pent recelver It was held that they retain the lands subject 
gane created by them or by their default. The 
se excess lands free from all encumbrances as 
f : sub-section (2) only speaks of the Government. 
direct or specific provision in the Act whether the 
o will get land after acquisition free from all 


eneum 
to ence! 
vesting © 
referred to | 


There is NO 
rent-receivers alsi 


encumbrances. 
When the encumbrances on a tenure are annulled before 


the date of acquisition (14.4.56). khas lands under the tenure 
| pss to the purchaser.39 
The acquisition if otherwise valid will not be rendered 
invalid merely because compensation for acquisition has not 
been paid.49 In the instant case! it was argued that under 
the Constitution no property can be acquired without 
Ryment of compensation. The Act also provides for payment 
f compensation, and where no compensation has been paid, 
the mere fact of vesting does not have the effect of acquisition 
babies It was held that payment of compensation 
a a oni precedent for acquisition, its non- 
mthe inten the fundamental rights came into operation 
sition of Pingo 1964 cannot be said to have affected the 
tthenvise ono Government if the estates have 
sting is a €d in them. It was next argued that even if 
plete the Government cannot exercise any act of 
mS. 302 


V, ag 
I par) 16D. L R. 202. 


% 
a Adhn } 
a Biome v. Bazlur Rahman (1964) 16 D. L. R. 669. 
Ur eo Bangladesh v. Nowab Khawaja Habibullah 
(1965) 18 D. L. R. 727; Jalil Ahmed v. Province of 


y, Bang 

“, Pronina h (1966) 15 D. L. R. (Dhaka) 1049 at 1106 S. B. 
Bahadur of Bangladesh v. Nowab Khawaja Habibullah 

Dai 


(1965) 18 D. L. R. 727. 


i 


M ~S 
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possession after the 9th January, 1964 for 
compensation. But the Court was unwilling q 2d 
S to ag 


Me: 
argument. Cep a 


In order that a notification under this sect; g 
effective. it is necessary that it should be eile becomes 
date mentioned in the notification on and fro Sd Before 
Provincial Government intends to acquire the pies the 

in 


to which the notification is issued. If this is nee Tegarq 

notification will be absolutely ineffective.42 done, the 
The original provision in section 3 was that 

a the 


motfication for the acquisition of the rent-receivin i 
under this section must be published with 5 interests 
. im reference 
particular estates, taluks. tenures, holdings or tenancies s 
in respect of all rent-receivers whose properties were a 
the management of the Court of Wards. By Ordinance m + 
1956, however, sub-section (2a) was introduced in section 3 
which empowered the Provincial Goverment to publish 
notifications under section 3 in respect of rent-receivers by 
name or by reference to areas wherein they have interests or 
in such other manner as the Provincial Government may 
determine. After the Introduction of sub-section (2a) the 
general notifications dated the 2nd April, 1956 were issued 
district wise in regard to all rent-receiving interests with 
reference to area. Failure to specify or mention the interest of 
the rent-receivers falling in the area, does not render the 
acquisition invalid.43 
Sub-section (3) empowers the 
prescribe the form of the notification to be issu 
In exercise of this power it has been prescril 
framed under the Act that the notifications refe 


Provincial Government to 
ed thereunder. 
bed in Rule 3 
rred to in sub- 
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the rent-receivers are specified or 
ference to areas wherein they have interests 
dese tain the particulars indicated therein. 
all con 4) speaks of the consequences that will ensue 

tion of the rent-receiving interests. Clauses 
p-section being inter-related should be read 
ulative effect of the clauses on the khas 
P 6 of rentreceivers is that on and from the date specified in 
lane" under sub-section (1), all khas lands hitherto 
anotiication in their capacity as rent-receivers shall, with 
held by ee said date, be held by them in a different 
ie Te nel, as tenants directly under the Provincial 
ae ni on payment of rent determined for the khas 
ands under section 5 of the Act.44 

According to clause (a) of sub-section (4) the following 
interests of a rent-receiver have vested after acquisition in 
the Provincial Government free from all encumbrances :— 

(l) interest of a rent-receiver in his estate, taluk, tenure, 
holding or tenancy; 

(2) interest in all lands in the khas possession of a rent- 
reeiver in such estate, taluk, tenure, holding or tenancy; 


(3) interest in all sub-soil and right to minerals in such 


vely where 
by re: 


sub-section ( 
r the acquis! 
afte! q (p of this SY 


MEG 
P ether. The: cu” 


| Slate, taluk, tenure, holding or tenancy: 


a interest in hats, bazars. forests, fisheries and ferries;45 
e interest in any building or part of a building which is 
a ay as office or cutchery for the collection of rent 
bys y such estate, taluk, tenure, holding or tenancy. But a 
Ree the homestead of a rent-receiver cannot be 

by the Government as it is saved from acquisition.*6 


sections (1) and (2) of section 3 shall be in Form No.1 and pe Encumbrances | 
No.ll respectively where the rent-receivers are specified © ‘is which ces include all easements and customary 
described by name and in Form No.IIA and Form No- quisition ; are extinguished when the estate vests after 
puliah a in the Provincial Government.*7 

42. Province of Bangladesh v. Nowab, Khawaja Habi x Ntode Ran; 

Bahadur (1955) 1S D. L. R. 727. LR ee Š Tyobunah a v. Ustar Mia (1963) 16 D. L. R 202: 
45. Aftabu Province of Bangladesh (1962) PED: op.LÈ ES U Siddique (1961) 13 D. L R 610. 

Jiber ore v. Province of Bangladesh (1958 * | sy S309 io 

iS. C} 21 at 26 T Rathan o Proviso. 

= SD. Tamizuddin (1958) 10 D. L. R 523 
—————— & & &«*f 
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Clauses (b), (d) and (dd), introduced by th 
Ordinance No. 39 of 1959, empower the Governm, Bangladeg 
the arrears of revenue or rent and cesses at town 
outstanding to the Government and arrears of Other 
income tax from the outgoing rent-receivers a ticultura] 
declares that all arrears of rent and cesses to Clause (c) 
interest payable to them by their tenants shall sig With 
Provincial Government and the Government will i in the 
arrears provided it is not barred by the law of liege the 
kinds of arrears are recoverable out of the Gon el 
money payable to the outgoing rent-receivers. ena 
additional procedure without prejudice to any other aa an 
recovery. It is open to the Collector to recover the aias of 
any other manner recognized by law. i 


Clause (c) declares that from the date of acquisition of 
rent-receiving interests, all tenants holding lands under the 
rent-receivers will be tenants directly under the Government. 
Similar is the case of persons who were holding over as 
tenants after the expiry of the lease.48 After the acquisition 
of the rent-receiving interests there will be only one class of 
tenants, namely, a raiyat under the Government. That being 
so the under-raiyats are up-graded as raiyats.49 

When the tenants have come directly under the Govern- 
ment they are to pay rent of their holdings to the Provincial 
Government and not to any body else. At first they paid rent at 
the existing rate.50 Pending the final publication of the 
record-of-rights they are directed by the Bangladesh Ordi- 
nance No. 44 of 1958, to pay rent at the rates shown in the 
preliminary rent-rolls.5! As there was no preliminary rent- 
roll in the district of Sylhet, the tenants of that district Pe 
rent at the rates shown in the provisional rent-rolls. 


48. Lalita v. Rafique (1965) 18 D.L.R. 107. 

49. Rafiqul Islam v. Kazi Taibar Ranman (1966) 
Bala v. Fazar Ali (1965) 18. D.L.R. 480 Mubi e 
Makbul Hossain (1965) 15. P.L.R. Dhaka) 487 
Ead Ali (1962) 14. D.L.R. 791. 

50. Sec. 3 (4) (e). 

51. Sec. 3 (4) (ff. 

52. Ibid. 
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nis are directed to pay at the rates determined 
ally the ten rights finally published under sub-section (3) 
wie record-0 ie Act.53 If the rent is enhanced in such 

a sec Font will pay the balance; if it is reduced they 

records, he tOM he adjustment of excess payment against 
tled to ctive effect from the notified date. 54 


with retrospe 
may, without prejudice to any other 


3,55 Sub-section (4a) of section 3, inserted 

ladesh Ordinance No. Ill of 1961, extends the 
by the pena for realization of arrears of rent in the 
ae Sylhet by two years from the date of acquisition of 
sl 


the rent-receiving interests. 

3A.56 Service of notice for furnishing return before 
notification : For the purpose of acquisition, under section 3, 
ofthe interest of any rent-receiver in any estate, taluk, tenure, 
holding or tenancy or of the lands in his khas possession, the 
Revenue-officer may, at any time before the publication of a 
notification under sub-section (1) or sub-section (2) of that 
section in respect of such interest or lands, cause a notice to be 
served on such rent-receiver in the prescribed manner, 
directing him to furnish, within such time, not being less 
than sixty days from the date of service of the notice, as may 
be specified therein, a return in the prescribed form showiong 
all or any of the following particulars, as may be required by 
Such notice :— 

(the total area and description of all the esates, taluks, 
tenures, holdings and tenancies held by him and the 
annual revenue or rent and cesses payable by him in 
respect thereof to the Provincial Government or to his 
immediate superior landlord, as the case may be; 


Recovery 


proviso to sec. 3 (4) (e). 
s Sviso to sec. 3(4) W. 
56. Section 42) | 
on 3A was inserted by the East Bengal State Acquisition 


and T 
195g) oancy (Amendment) Act. 1952 (East Bengal Act VI of 
J, Section 5. 5 
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i DE PA wae thanas and aie scl thereol to the Provincial Government or to his 
holdings and tenancies Br Sslates, taluks, Siriel h esT diate superior landord, as the case may be. 

list of collection papers ae togetty nure, pos mes of the villages with thanas and districts in 

ating thereto er Wiha u) the na ne lands of the estate, [talulc, tenure, holding 

which the 159 are situated and the total annual 


not exceeding five years o : 
Pa Susie g five years immediately Precep a Perloq 
iii) the area, description and classificatio Cding, 
his khas possession with the name. a 
thanas in which they are situated: aR 


Ands in 


t Villages and 


(iv) the names of all co-shar 
a -sharers having 
with him, with their respective shares he Collection 
taluks, tenures, holdings and tenancies: ot estates 
+ an 


(v) such other information as the Revenue-off 
-offici 


deem necessary. er may 


Note : In section 3A reference ha 
tion of khas lands in addition Pap Sarena aequa: 
fore preparation of record-of-rights.57 The eee i 
to serve a notice upon a rent-receiver before acquisiti e's 
se to submit a return showing particulars as aa 
require’ him for the i i 
regane y Te purpose of acquisition of the proper- 
4. Service of notice to furnish returns, etc. and penalty for 
non-compliance : (1) As soon as may be after the publication 
of a notification under sub-section (1) of section 3, [the 
Revenue-officer may] 58 cause a notice to be served in the 
prescribed manner on every rent-receiver specified in such 
notification other than a rent-receiver whose properties arè 
under the management of the Court of Wards under the Court 
of Wards Act, 1879, directing him to furnish— 
(a) a return in the prescribed form showiong— 
(i) the total area and description of the est 
tenure, holding or tenancy]®9 in respect © 
interests are acquired by the said notificati 
annual revenue or rent and cesses payable by hi 


ates [taluk 
f which his 
on and the 
min 


57. Jadu i 
Nath v. Province of Bangladesh (1956) 13 D. L-R. 439 tticer shall” 


58. These words were substituted for the words “the Revenue ment) 
by the East Bengal State Acquisition and Tenancy (Amen 
Ordinance, 1956 (E. B. Ord.lll of 1956), section 5. 


„nanc 
or te A and cesses of each village with a list of 
vort of the demand. 


f the lands in his khas 


rent 
apers in supp 
1 description 0 


demand of 
collection Pp 
e rea anc 
(iii) Possession, and 
{he names of all co-s 
with him, with their respective shani 
taluk, tenure, holding or tenancy]°Y and 
other information, papers or documents as the 
cer may deem necessary. 
papers of his sherista relating to the 
olding or tenancy],59 to such officer 
t being less than sixty days from the 
as may be specified in such notice: 


harers having joint collection 


(iv) ares in such estate, 


[b) such 
Revenue-ofli 

and to hand over all 
estate, [taluk, tenure, h 
and within such time, no 
date of service of the notice, 

Provided that it shall not be necessary for a rent-receiver 
to furnish such of the particulars as, in the opinion of the 
Revenue-officer, have already been correctly furnished by 
him pursuant to a notice under section 3A,60 

(2) The officer taking delivery of the papers mentioned in 
agi (1) shall grant a receipt for the papers handed over 

m. 


es All co-sharers having joint collection shall be jointly 
tba lable to comply with the directions given in [a 
far as a sub-section(1) of this section or section 3A]8! so 
tenan i relate to any estate, [talulc, tenure, holding or 
59, 
60, Tee foot-note 10 on page 22. 
stop Hide was added, after substituting a co 
Bengal Stat end of sub-section (1) of section 
s EB. ARES e Acquisition and Tenancy (Amendment) Act. 
l. This ‘ex ae of 1952), section 6. 
Notice” Fenn was substituted for the expression “such 
endme the East Bengal State Acquisition and Tenancy 
e foot nt) Act, 1952 (E.B. Act VI of 1952), section 6. 
“note 10 on page 22. 


lon for the full- 
4, by the East 
1952 


= o 
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ct. 


19, 
(4) If any person, on whom a noti ees 50 
Ei 


[sub-section (1) of this section or section en Serveq 
to comply with all or any of the directio SAPS wila 
notice within the time specified theret “ontal in 
further time as the Revenue-office: ae Or with 


s a ep 
cretion, or wilfully furnishes any Bictcea ee in his ae i 
S i i S 

uppresses any information, paper or documen tion op 
any estate, [taluk, tenure, holding or tenance 1 62°  Tespect of 

(a) he shall be liable to a fine, to re Si 

Revenue-officer after giving the defaulting oa by the 
opportunity of being heard, which, may & Person an 

(i) in the case of a revenue. i i A 

-paying estate o; 
[taluk, tenure, holding or tenancy],62 een? 
times the annual revenue of the estate or te ee 
ual 


rent of the [taluk, tenure, holding or t 

the case may be, and 

lis tee Waltinger exact oot 
s 7 y],94 extend to such 

amount not exceeding two thousand five hundred 

rupees as the Revenue-officer may fix in his 

discretion ; and 

in addition, he may be deprived of the benefit of the ad 

interim payment as provided in section 6, if so 

ordered by the Revenue-officer. 

(5) (i) If any rent-receiver, on whom a notice has been 
served under sub-section (1), fails to hand over the papers of 
his sherista relating to any estate, [taluk, tenure, holding 0r 
tenancy]®4 in accordance with the direction contained in 
such notice within the time specified therein or within such 
further time as the Revenue-officer may allow in his dis 
cretion, the Revenue-officer or any other person authorised 4 
him, may, with such assistance, if any, as he m 
necessary, enter upon any land or building, wher’ | 
Revenue-officer has reason to believe that such papers mey 


enancy],62 aş 


(ii) 


(b) 


“oyb- 
This expression was substituted for the expression aney 
section (1)" by the East Bengal State Acquisition and. 
(Amendment) Act, 1952 (E. B. Act VI of 1952) Section ? 
See foot-note 10 on page 22. 


63. 


64. 


\ 
| 
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Acquisitio 
e possession of such papers as he may 
e management of such estate, [taluk, 


ue-officer or such other person 
ter upon any enclosed courtyard or garden 

not ente Iding except with the consent of the inmate or 

hed to de or if such consent is refused, except after 

occupier ae or occupier at least two hours’ notice in 

givin ame intention to do so: 

writing ° further that an inventory of the papers taken 
jane the Revnue-officer or such other person 


jon of by 
TR sub-section shall be furnished to the rent-receiver 
er 
“aided by the Revenue-officer. 


(i) The provisions of this sub-section shall apply without 
prejudice to the provisions of sub-section (4). 

(6) Any rent-receiver, who has handed over the papers of 
his sherista relating to any estate, [taluk, tenure, holding or 
tenancyl64 to an officer of the Provincial Government under 
sub-section (1), or any person interested in such an estate, 
[taluk, tenure, holding or tenancy].64 shall be entitled to 
inspect such papers in the prescribed manner and to get copies 
ofany such paper on payment of the prescribed fees. 

Note : For managing the acquired properties it is 
necessary to procure the necessary records, papers and other 
information from the outgoing rent-receivers. Hence this 
section directs the Revenue-officer to take possession of the 
same from them. Under sub-section (1) he is to serve a notice 
as soon as possible after notification for acquisition of the 
ent-receiving interest, upon every rent-receiver, other than a 
Tent-receiver whose properties are under the management of 
oat of Wards, for furnishing returns within certain time 
ti eee ee Prescribed manner showing the ire 
under ne peren, If the particulars are correctly Pe 

is ea. on 3A, it is unnecesary to submit them again yE “3 
lection: m. Under sub-section (3) all co-sharers having j 
Tet S shall be jointly and severally liable to submit the 


S A 
Section 34, required under sub-section (1) of this section or 


A d that the Reven 
Ovi 


p 
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0 
Under sub-section (4) if any persor 


incorrect information or suppresses any infor, 
or document in respect of any estate, taluk, 
tenancy, the Revenue-officer shall 
impose fine upon such person 
deprived of the benefit of ad ir 
aggrieved by an order of the Revenue-officer mat 
appeal before the supcror Revenue Authority wie 
month from the date of the order appealed against in ong 
decision shall be final.65 and his 


Sub-section (5) provides that if ANY rent-rece; 
hand over the papers of his sherista, the Revenue- 
enter upon any land or building and lake possess 
papers. But he cannot enter upon any enclosed ¢ 
garden attached toa holding without the consent 
or occupier. If such consent is refused he 
giving two hours' notice in wriling. The Revenuc-officer shall 
prepare an inventory of the papers and furnish it to the rent- 
receiver concerned. Under sub-section (6) he Is entitled to 


inspect such papers and to get copies of it on payment of the 
Prescribed fees. 


at wilfully fur á 


him 
and in addition, he a 


terim Payment, A 


Ver falls tg 
officer may 
ion of such 
ourlyard or 
of its Inmate 
may enter after 


5.56 Determination of rent of khas land of rent-reccivers ; 
As soon as may be after the publication of a notification 
under sub-section (1) of section 3, the Revenuc-officer shall 
determine, according to the principles laid down in sectlons 
23, 24, [25, 25A],87 26, 27 and 28, the rent of every parcel of 
lands in the khas possession of all rent-receivers specified 4 
such notification and comprised in the estates, taluks, 


Fi ìon 
tenures, holdings or tenancies to which such notificat 
relates. 


65. Rule 11 (3) and section 7. by the East 
66. Section 5 was substituted for the former section AE 1954 
Bengal State Acquisition and Tenancy (Amendmen 
(E. B. Act XII of 1954), section 4. a 
67. The figures, comma and letter within square ors 
substituted for the figures “25" by the East gee 
Acquisition and Tenancy (Second Amendment) 
1958 (E. P. Ord. No.XLIV of 1958), section 6. 


kets were 
gal State 
inance, 


| 


erests 
95 Acq uisitior of The Int 
y Act. 1 


5 directs the Revenuc-officer to assess the 
: f a rent-receiver after giving him a 
khas lands yi may be after the publication of 
p as soon clion 3(1). According to the principles 
n under = 159-08 when the rent is determined the 
sec aene a notice on the rent-receiver in 
revenue Neel Taali or he will serve a general notice in 
rm o.V ind m khas lands are situated, according to the 
i eo X h case as he deems fit.69 Any person 
salle i of the Revenuc-officer may prefer an 
ne DGO Revenue Authority within one 
ane Te al service of notice and hts decision 
om the Cle 


. sectior 


appeal D 

month fr i 

shall ne teri payment : (1) A rent-receiver, whose 
6. Ad in 


ests In any estate, [talulc, tenure, holding or tenancy]?! 
ac d under sub-section (1) of section 3, shall, with 
= e nolified date, be entitled to receive annually in 
peel of such Interests, at such time and in such 
manner as may be prescribed, an ad interim payment al 
rate of one-third of the nel income on account of the demands 
of rent and cesses for any period after the notified date 
collected from such estate, “[taluk, tenure, holding or 
enancy},7! as the case may be, in respect of such interests in 
the year to which such payment relates. 


(2) A rent-receiver, whose Ichas land is acquired under sub- 
section (2) of section 3, shall, with effect from the notified 
date, be entitled to receive annually in cash in respect of such 
land, at such time and in such manner as may be prescribed, 
^n ad interim payment at the rate of five per centum of the 
amount of compensation payable for such land under sub- 
Section (1) of section 39 and the provisions of sub-section (2), 
8) and (4) of that section shall apply mutatis mutandis in the 
Matter of determination of such amount. 

S Rule 7(1) 
70, pile 7(2) 
n ule 11 (3) 


) and Section 7 of the Act. 
* See foot. 


note 10 on page 22. 


- = 


42 State Acquisition and Tenancy Act 1950 
(3) For the purposes of sub-section (1), the nh 
any estate, [taluk, tenure, holding or tenancy)?! pome from 
shall be computed by deducting from the gross Or any Year 
made by the Provincial Government in Such yea, Collegi long, 
estate, [taluk, tenure, holding or tenancy]71 on ihe? cl 
demands of rents and cesses for any period after atier the 
date due to the interests acquired under Sub-se, Pa NOtifieg 
section 3, the following :— ction (1) of 
(an amount equivalent to t 
determined to have been 
interests immediately before the no 
account of revenue or rent and 
Provincial Government or to the imm 
landlord, as the case may be; 
(ii) an amount equivalent to the a: 
such collections that would h 
the average rates, under t 
Income Tax Act, 1944, or th 
had not the provisions of sect 


from 


he sums whic 


Were or 
payable ann are 


ually for su 
ch 
tified date on 
cesses to the 
ediate superior 


mount of the taxes on 
ave been assessable, at 
he Bengal Agricultural 
e Income-tax Act, 1922, 
ion 3 been applied;72 
the expenditure, if any, incurred for the maintenance 
of any irrigation or protective works in such estate, 
[taluk, tenure, holding or tenancy]?! if the outgoing 
rent-receiver was legally bound to maintain them; 
and 

(iv) collection charges not exceeding twenty per centumof 

the gross collections. 

Explanation.73—In this sub-section, “average rates” mean 
the average rates of taxes at which assessment was made m 
the last time, before the notified date, under the provisions ° 


(iii) 


zs) B. 
72. Clause (ii) was substituted for the original clause ome 
Act VI of 1952, S. 8. The original clause (ii) ran mi woul 
“(iJ an amount equivalent to the amount of the tax come-tax 
have been payable under the Bengal Agricultural n of such 
Act, 1944, or the Income-tax Act, 1922, in pep 7 
collections, had not the provisions of section 3 agal state 
The Explanation was added by the East Ta p. Act VI 
Acquisition and Tenancy (Amendment) Act, 1952 (E- 
of 1952) S.8. 


73. 


wg 
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Ci 
jcultural Income-tax Act, 1944, or the Income- 
J Agric 
ee f deductions under sub- 
W at 192% ing the amounts of de 
on d termining sero shall be guided by such rules as 
the Reve! 


incial Government. 
gation (3). de in this behalf by the Provincial 
at 


i anything contained in sub- 
(aa) alberto e p Bda Government may pay to 
tions (1). (3) an ee in cash, at such time and in such 
= such rent-receiv' cribed, a sum, in lieu of ad interim 
r as may be P ub-section (1), calculated at the rate 
ayment, age pr iaeome of such interest determined 
É one-sixth E A section 36, as the case may be, in the 
under section, Ta essment-roll finally published under 
Compensation se modification, if any, under section 54, 
gioa E ad interim payment is due to him under 
ai ae ae t paid under that sub-section. 
sub-section (1) but not p: : iaie, 
ing in this section shall apply to any 
aig bon held under wakf, 
taluk, tenure, holding, tenancy or land hel 
wakf-alal-aulad, debutter or any ou tst. en 
Note : To mitigate the financial stringency fe) t 
i. ent is allowed to him under this 
receiver an ad interim paymi : EERIE 
section. It is likely that he might have faced p “= 
difficulty owing to the acquisition of his estates, ta S ‘ 
tenures and khas lands. Such payment ‘ee be adjuste 
against the compensation money payable to him. 
i Under A (1) a rent-receiver will receive se 
incash an ad interim payment at the rate of one-third oi 
net income from the collection of rent and cesses from t e 
aquired estates, taluks, holdings or tenancies. The ne 
income is to be determined after deduction of certain items 
Mentioned in sub-section (3). e 
Sub-section (2) provides for ad interim payment to are 
"ceiver whose khas lands have been acquired. He will recei 


74. This new 


manne! 


. State 
Sub-section was inserted by the eee 
igquisition and Tenancy (Second Amendment: 
61 (E. P, Ord. No.XIV of 1961, sec.3. i d 
75. Sub-section (5) was added by the E. B. State Aea eee. 
Tenancy (Amendment) Act. 1952 (E. B. Act VI of 1 


peo = 


According Sub-secti 
p à rding to Sub Section (3) the net income i f 
termined by Gecucting the following it i Siae 


ems :— 


Bengal Agricultural Income-tax Act. 1944. or the Income-tax 
Act, 1922. 78 (3) the expenditure incurred for the maintenance 
Of any irrigation or Protection works. for which the outgoing 
Fent-receiver was legally bound to maintain them: (4) 


sub-section (3) the Revenue-officer is to be guided by the rules 
framed under the Act. 80 

: Sub-section (4a). inserted by the Bangladesh Ordinance 
No. XIV of 1961, Provides that the Provincial Government 
may Pay to the outgoing rent-receiver a sum in cash, in lieu of 
ad interim payment, calculated at the rate of one-sixth of the 
net income as determined under section 35 or section 36. 


76. Rule 11(3) and sectio; 

7. SR aah n 7 of the Act. 
78. Sec. Rule 9{3). 

79. Sec. Rule 9(4). 

80. Sec. Rule 9. 
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con (8). inserted by the East Bengal Act VI of 1952, 
gubrsec8° rovisions of section 6 are not applicable to any 
agg that the P nder a wakf. wakf-alal-aulad. debutter or any 
S gy held u n being that the legislature has made 


st, the reaso f r 
tus ail sions in section 6A for ad interim payments to 
te p 


„alli shebait or a trsutee. , 

ir gs ad interim payment in respect of trust properties : 

a iver. whose interest in any estate, taluk, tenure, 

Sap held under wakf. wakf-alal-aulad, 

ding Or ani other trust, are acquired under sub-section (1) 

en “shall, with effect from the notified date, be 
on i receive annually in cash in respect of such 
sects at such time and in such manner as may be 
wexcribed. as ad interim payment. as follows :— 

E (i) an annuity equivalent to so much of the net income of 
the estate, taluk. tenure, holding or tenancy as has 
been dedicated and applied exclusively to charitable 
or religious purposes without any reservation of 
pecuniary benefit for any individual: 

(i) for the portion of the net income, if any, of the estate, 
taluk. tenure, holding or tenancy, remaining after 
deduction of the annuity under clause (i), a sum 
calculated at the rate of three per centum of the 
amount of compensation payable for such portion of 
the net income under sub-section (1) of section 37. 

B The amount of annuity referred to in clause (i) of sub- 
“stn (1) shall be determined in the same manner as is 
Fseribed for the assessment of perpetual annuity under sub- 
“ston (8) of section 37, and the provisions of sub-section (4) 
“section 58 and sub-secti i in th 

on 4 of section 59 shall apply in the 

of payment of such amount. 
onl’) For the Purpose of clause (ii) of sub-section (1), the net 
shall be determined in the manner provided in sub- 

(3) and (4) of section 6. 


ma 


3. Sep 
i a i sei 
Tenancy f was inserted by me E. B. State Acquisition and 
01 


aA Amendment) Act, 1952 (E. B. Act. VI of 1952). 


o “= 
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19 
(4)82 A Tent-receiver, whose khas 1 j 


a 
wakf-alal-aulad, debutter or any oe hela Under 
under sub-section (2) of section 3, shall trust, i Waly. 


notified date, be entitled t 
of such land, at such time and in such 
prescribed, an ad interim Payment as Solowe rS 


ü an annuity equivalent to so mu 
the land as has been dedicated 


S ay : 
wit “qui 
O receive annually = ae $ from the 


ch of the Net ing 
and applied exe] 


(ii) for the remaining net income, if any, 
the rate of three per centum of t 
compensation payable for such la 
section (1) of section 39 and Ovisi 

g isions of 2 
sections (2), (3) and (4) of that section shall on 


mutatis mutandis in the matter of determination of 
such amount. 


of the land, at 
he amount of 


nd under 7 
the pr Sub 


(5)83 The amount of annuity referred to in clause (i) of sub- 
section (4) shall be determined in the Same manner as is 
Prescribed for the determination of perpetual annuity under 
sub-section (la) of section 39 and the provisions of sub- 
section (4) of section 58 and sub-section (4) of section 59 shall 
apply in the matter of payment of such amount. 


82. Sub-section (4) was substituted for the former sub-section (4) by the 
East Bengal State Acquisition and Tenancy (Second Amendment) 
Ordinance, 1960 (E. P. Ord. No.XII of 1960, section 5. 

The original sub-section (4) read as follows : ak 
“(4) A rent-receiver, whose khas land, held under wakf, oe 
alal-aulad, debutter or any other trust, is acquired under oe 
section (2) of section 3, shall with effect from the notified iand, 
be entitled to receive annually in cash in respect of nat ana 
at such time and in such manner as may be prescribed, 
interim payment at the rate of three per centum of H 
of compensation payable for such, land under suba and (4) 
of section 39 and the provision of sub-section (2). E atter of 
of that section shall apply mutatis mutandis in the 
determination of such amount.” 


5. 
1960. $- 
Sub-section (5) was inserted by E. P. Ord. No.XII of 


83. 


e A 
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ction (1) lays own that a rent-receiver whose 
Ea te, taluk, tenure, holding or tenancy held 
n vakFatal-aulad, debutter or any other trust is 
Kg a d to receive annually in cash an ad interim 
„is entitle unt varies in case of public and private 
yent. The € public trust it will be given in the form of an 
Pi m ane so much of the net income of the interest 
annuity A E been dedicated and applied exclusively to 
aqui d as religious purposes without any reservation of 
charitable or efit for any individual. In the case of private 
pecuniary ba iven at the rate of 3 per cent of the amount of 
pustit will be 8 able under section 37(1).84 The net income 
sapon pI b-section (3) of section 6A in the 
will be ditermined, uea =A i (3) and (4) of section 6 
same manner provided in sub-sections 


by deducting certain items which have been considered 
ie, 


, Sub- 


compen 


above. f 
It shows that religious and charitable endowments are 


potected under the Act, the income being kept in tact for the 
smooth running of such endowments. But the pecuniary 
benefit which has been reserved by the creator of the wakf for 
his descendants or for himself as under the Hanafi Law, is 
completely wiped out.85 Thus Wakf- alal-aulad is directly hit 
bythe provisions of the Act. 86 

An appeal will lie against the order of the Revenue-officer 
dtemining the amount of ad interim payment before the 


| Siperior Revenue Authority within one month from the date 


sevice of notice and his decision shall be final.87. 
Sub-section (2) provides that the amount of annuity which 
given to a mutwalli or a shebait for running the public 
‘téowments will be determined according to the provisions of 
‘ib-section (3) of section 37. Under that sub-section 
“mpensation is to be paid in the form of a perpetual annuity 
Nal to the net income of the interest acquired. 


84, - 
See.37(1) deals with the rate of compensation for rent 


8%, Soang interest 


(S, 
ba! 21 at 42, 


7. R 
38 Mle 113) and Section 7 of the Act. 


. endra Kishore v. Province of Bangladesh (1957) 9 D. L. R 
a 42. 


48 State Acquisition and Tenancy Act. 1 
n 950 


Sub-section (4), amended by t 
No.XII of 1960, provides that a i Ang Saan in; 
held under wakf, wakf-alal-aulad, debiteer, whose Khas te 
is acquired, is entitled to receive annuals lan 
interim payment. The amount varies in an ‘^ cash = 
private trust. In the case of public trust pa: Se of Publie "4 
in the form of annuity equal to so much T will be Mad 
the land as has been dedicated and applica ae i 
charitable or religious purposes without am Exclusively 4 
pecuniary benefit for any individual. In hes reservation of 
trust the ad interim payment will be given at then Of private 
cent of the amount of compensation Payable ie Of 3 per 
under section 39(1). Or such lang 

Under sub-section (5) the amount of ann 
determined according to the provisions of sub-secti 
section 39. Under that sub-section the aS E M 
khas land will be assessed as a perpetual annuity e Era 
ai ioe average of the income as applied to Teliau 3 
charitable purposes wi 
rey rete without reservation of pecuniary benefit 


uity shall be 


The ad interim payment is exempted from attachment in 
execution of any decree of certificate for the recovery of 
arrears of revenue, rent or cesses due in respect of the estate, 
taluk, tenure, holding, tenancy or land to which such 
payment relates.88 


7. Appeal : Any person aggrieved by an order of the 
Revenue-officer under sub-section (4) of [section 4 or section 5 
or by an order of the Revenue-officer determining the amount 
of any ad interim payment under section 6 or section eal? 
may, within a prescribed period and in the prescribed 
manner, present an appeal in writing to a prescribed superior 
Revenue Authority; and the decision of such Authority and 


88. Sec.10 

89. These words, figures, Comma and letter were substitute 
the words, figures, brackets and comma “section 4 
5 or sub-section (1) or (2) of section 6” by the Ea 
State Acquisition and Tenancy (Amendment) Act (E- B; 
1952), section 10. 
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decision, an order of the Revenue- 


to such 3 
d section and sub-sections shall be 


1 h 
ect only ` the sai 


r assed Unde 
ol 
ine ment an 
ae The fine impo 
a pe son fined, in 
ph fom the date of the or 
aie or, when an appea 
D 7 within sixty 


tion 
under S80 al; and in defau 


ch appea} 
dn fine shall be recoverabl 
oe Public Demands Recovery Act.1913. 


g, Sections 9A, 9B, 9C and 9D were omitted by E. P. Act. No. 


viof 1964, Section 3. 
10. Exemption of ad interim payments from attachments : 


Notwithstanding anything contained in the Code of Civil 
procedure, 1908, and the Bengal Public Demands Recovery 
Act, 1913, any amount payable to an outgoing rent-receiver 
under sub-section (1) of (2) of section 6 [or sub-section (1) or (4) 
f section 6A]90 shall not be liable to attachment in execution 
of any decree or order of a Civil Court or of a certificate signed 
under the Bengal Public Demands Recovery Act, 1913, other 
than a decree or certificate for the recovery of arrears of 
Tevenue, rent or cesses due in respect of the estate, taluk 


E holding, tenancy or land]! to which such payment 
ates, 


d recovery of fines imposed under this 
sed under this Chapter shall be paid, 
the prescribed manner within sixty 
der of the Revenue-officer imposing 
1 is presented against such order 
days from the date of the disposal 
It of such payment the amount of 
e as a public demand under the 


ae Special provisions regarding certain rent- 
iath E interests held under wakf, wakf-alal-aulad, debutter 
contained religious trusts (1) Notwithstanding anything 
ed in clauses (e) and (ff) of sub-section (4) of section 3 

%. Th 
Te rds. figures, brackets and letter within square brackets 


Wer 
Tenana erted by the East Bengal State Acquisition and 
11, ~Y (Amendment) Act, 1952 (E. B. Act, VI of 1952) section 


SL. Th 
e 
9 Substitutes and commas within square brackets were 
a ction 10, for the words “tenure or land” by section 11, ibid. 
A was inserted by the E. B. State Acquisition and 


Nani 
1969), z {Amendment} Ordinance, 1960 (E. P. Ord. IX of 
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j 0 


or in section 6A, the provisions of this section 
h s 

the cases where the [interest of a rent-receiver] og! 
any wakf, wakf-alal-aulad, debutter or other x j Under 
have been acquired under sub-section (1) [or aa ious trust 
of section 3, but the Provincial Government (2% 
exercised the right of possession over such intere: have n 
date of commencement of the East Bengal State i till the 
and Tenancy (Amendment) Ordinance, 1960 CqUisition 
collection of rent and cesses from the tenants haldin, tarting 
immediately under such interests, or by any other mes lands 

(2)95 On and from the date of acquisition of such i T 
the Mutwalli, Shebait or trustee, as the case may epic 
such interests immediately before such date shall ranting 
and be deemed to have continued, to manage such interests as 
the agent of the Provincial Government till the last day of the 
agricultural year [in which the]96 publication of the 
notification under sub-section (2) of section 43 [,]97 declaring 
that a Compensation Assessment-roll in respect of such 
interests has been finally published [, is made].98 [or till the 
time the Provincial Government exercise the right of 
possession over such interests, whichever is later].99 

(3) Such Mutwalli, Shebait or trustee shall, as the agent of 
the Provincial Government, be entitled to collect, at the rates 
provided in, and subject to the provisions of, sub-section (4), 
all rents and cesses payable by the tenants to the Provincial 


appl 
hela PY to 


aaa: 
93. The words within square brackets were substituted for “ren 


receiving interests” by E. P. Ord. No. IV of 1962, 8.2 seit 
94. The words, brackets and figure within square brackets 
inserted, ibid. 
95. The words “rent-receiving” were omitted, by E- P. 
of 1962, s.2 the 
96. The words within square brackets were substituted for 
words “next following the date of.” ibid. 
97. The comma within square brackets was inserted 4 
words and figures “section 437, ibid. kets were 
98. The comma and the words within square brac 
inserted alter the words “finally published.” bid. tne EE 
99. The words within square brackets were added Py ces 1967 
State Acquisition and Tenancy (Amendment) Ordin 
{Œ. P. Ord. No.VIII of 1967), section 3. 


Ord. No. V 


fter thè 
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i ts, and to collect the 

t of [such interests, ] 
pment IP enn in khas land]! for the period from 
oe s aloa of such interests till the last day of the 
Pi acquis r till the exercise of the right of possession, 
i ultural ear [0 p-section (2), whichever is later]* and to 
a dto ia An f such collection in lieu of ad interim 
on 6A lor other income] [in respect of 
i t in payment to 

is remuneration, subjec 

oo $ ene annually, in the prescribed 
ivalent to the total of the following 


roceeds 0 
under secti 


s which were, or are determined by the 
een, payable annually for such 


interests immediately before acquisition on account 
of revenue or rent and cesses to the Provincial 
Government or to the immediate superior landlord, 


may be, and 
(b) i cae ae would have been assessable as tax 
under the Bengal Agricultural Income-tax ee le 
in respect of the income from [such interests]? had 
not the [interests been acquired]® - 
Provided 7 that- 
() no such mutwalli, Shebait or trustee shall be entitled 
to transfer, or to create any encumbrance or charge 
on, any such Interest in any khas land in any manner 


l. The words and commas within square brackets were 

P Ge for the words “such rent-receiving interests,” by E. 
. Ord. No. IV of 1962 s.2 

' The words within square brackets were substituted for the 
words “as aforesaid” by the E. B. State Acquisition ane 
Tenancy (Amendment) Ordinance, 1967 (E. P. Ord- No.VIIl 0 

3 1967) section 3. 
* The words within square brackets 


1962, {proceeds of such collections” 


€ words within square brackets were interested after the 
3, Fords, figure and letter “under section 6A.” ibid. abe 
© words within square brackets were substituted for 
me “such collection”, ibid ot 
= word “rent-receiving” was omitted, ibid 
© Proviso was inserted, ibid. 


the amount: 
fa 
si Collector to have b 


were inserted after the 
by E. P. Ord. No. IV of 


yo 


2 


State Acquisition and Tenancy Act. 1 
7 ACL. 1950 


otherwise than by a temporary le 

temporary lease shall be given for ig S but No g 
one year at a time expiring on the 1 q exceed 
agricultural year in which it is ereateg day of i a 
tree be cut down or building demolishe Nor sha ae 
the previous permission of the Cation Except with 
terms as the Collector may Prescribe * and on Such 
and any transfer or any encumbrang at behalf 
created or any lease given in contac: < charge 
provision thereof shall be null and ks i 
value of any tree cut down or buildin 
such contravention shall be recov 
Mutwalli, Shebait or trustee as an 
land revenue; 


S demolisheg ; 
d 

erable from ike 

arrear of Tent or 


(ü) with effect from the lst Baisakh, 1367 B S., th 
- S., the 


(iii) 


amoiunt payable under clause (a) shall be reduced by 
an amount equivalent to the amount which was, or c 
determined by the Collector to have been, payable 
annually by the tenants, directly under such 
Mutwalli, Shebait or trustee, in respect of such 
interests immediately before acquisition on account 
of the road and public works cesses under the Bengal 
Cess Act, 1880, or on account of the local rates under 
the Assam Local Rates Regulation, 1879, as the case 
may be; and 


in the cases where any such Mutwalli, Shebalt or 
trustee was entitled to receive, in respect of any 
interest referred to in sub-section (1), immediately 
before the acquisition of such interest, any rent of 
cesses on account of any tenure, holding or tenancy 
either from the Provincial Government or from 
another rent-receiver whose interests in such tenur 
holding or tenancy have been acquired and Cae 
Possession of by the Provincial Government unde 
the provisions of this Act, such Mutwalli, Shebait a 
trustee shall be entitled to the adjustment. Soa 
his annual liability to the Provincial Govern t 
under this section, of a sum equivalent to the am 


j] 
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or is determined by the Collector to have 
that was, ble to him annually on account of rent and 
ae pect of such tenure, holding or tenancy 
in en aore such acquisition, but no such 
Oe ai be admissible with effect from the 

isakh, 1367 B. S., on account of the road and 
ist Bae ks cesses under the Bengal Cess Act. 1880, 
public ean of the local rates under the Assam Local 
ob oF m ulation, 1879; and if the total amount 
Ralea a ually for such adjustment exceeds the 
aian t of his total annual liability under this 
ae he shall be entitled to get the balance from 


ctio) 
on provincial Government, after deduction at the 


discretion of the Provincial Government, of any other 
sum due from him to the Provincial Government 


under any law or contract. 
Explanation — V or the purposes of clause (b), the amoiunt 


cesses 


adjustmen 


may be calculated at the average rate of tax at which the 
assessment was made for the last time, before the date of 
acquisition, under the provisions of the Bengal Agricultural 
Income-tax Act. 1944. 


(4) The tenants referred to in sub-section (3) shall, in 


respect of the lands held by them subject to the payment of 
rents immediately before acquisition, be liable to pay rents in 
respect of such lands at the rates determined in the record-of- 
thts Nally published under sub-section (3) of section 19, 
Subject to modification under section 53: 


Provided that pending such final publication of the 


fet oF rights, the tenants shall pay rents for such lands at 
“rates shown in the preliminary rent-rolls prepared under 
® rules made under Chapter IV and in cases where such 


el 
liminary rent-rolls also have not been prepared, the 


$ : 
ae Shall pay rents at the rate existing immediately 
Prepared sition till such preliminary rent-rolls are 


Pr 
ata vided further that when any such rent is shown either 


= anced or at reduced rate in the record-of-rights 
Published under sub-section (3) of section 19 or when 


_ 
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any such rent is enhanced or reduced Under secti 

tenant shall be liable to pay the balance or enfin 5 tig 
adjustment of excess payment against future fent. led to the 
him, as the case may be, with retrospective effect, Payable by 

(5) The arrears of rent and cesses realisable bya m 

Shebait or trustee from a tenant under the Provision 
section shall be recoverable as a public demand a this 
Mutwalli, Shebait or trustee may apply to the on the 
Officer in the prescribed manner for the Tecovery of ay = 
arrears under the provisions of the Bengal Public Denn 
Recovery Act, 1913. d 


(6) The Mutwalli, Shebait or trustee shall pay to the 
Provincial Government any amount on account of excess 
payment of rent made by a tenant under sub-section (4) 
remaining outstanding after adjustment under that sub- 
section against the rent subsequently payable by him during 
the period of management by such Mutwalli, Shebait or 
trustee. 

(7) All sums payable by a Mutwalli, Shebait or trustee to 
the Provincial Government under sub-section (3) or sub- 
section (6) shall be recoverable as a public demand. 


(8) The arrears of rent and cesses recovered by the 
Certificate Officer under sub-section (5) shall be paid to the 
Mutwalli, Shebait or trustee concerned after dedigi 
therefrom all sums due from him to the Provincia 
Government under sub-section (3) and sub-section (6). 


(9) Notwithstanding anything contained elsewhere pl 
Act or in any other law for the time being in S any 
computing the period of limitation for the acne He sub- 
arrears of rent and cesses payable by a tenant p the 
section (4), a period of twenty-four months on and to which 
date of the acquisition of the rent-receiving interest 
such arrears relate shall be excluded. 1 

(10) Every such Mutwalli, Shebait or trustee Sha 
to the Collector, in such form and at such tiie arent an 
prescribed, a statement of accounts of collection e receding 
cesses made by him under this section duriong 


furnish 
pe 
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f expenditure incurred by him out of such 

d o 

a ll entertain any suit or application by 
wai saat benefits of this section in respect of 

i inae declaration that he is entitled to any 

orione h person has applied to the Collector 

ssed a final order declaring that he is 


yn. 
No Court sh 


nefit unless suc 
a tor has pa 

the Collec! 
a titled to such benefits : l pi 
pot ent d that, if no such final order is passed by the 
pet ta a period of 3 months from the date of such 
caro the Mutwalli, Shebait or trustee, shall be entitle d 
application, 


bring a suit in the Civil Court after the expiry of the said 
to bring 


period. 


5 ee 


` Sub-section (11) was inserted by E. P. Ord. No.lV of 1962. s.2. 


PART-III 


CHAPTER -m1 


Special Provisions regarding lands held in lieu of 
(This Chapter is “intended to give the sen es, 


holders the status of occupancy-raiyats.”2p, © tenure 
nankar or a chakran tenant has been ie, ris 
occupancy in all his lands with effect from 16th io 
the date when the Act came into force.3 Buta ee: 

been made in section 12 in respect of his homestead 1 has 
Under section 13 he is entitled to be restored to Posse: andas 
he has been ejected from the agricultural or horticultural 1. 
otherwise than by a decree or a, 


order of a Civil or 
Court. A service tenant holding land with the boundaries of a 


tea estate or any other indutrial organisation cannot acquire 
occupancy right in such land as this Chapter is not applicable 
to him,]5 


a 
Tight of 
» 195), 


11. Acquisition of occupancy rights : (1) Notwithstanding 
anything contained in any other law for the time being in 
force or in any contract, any person who holds under another 
person any land, for agricultural or horticultural purposes or 
for the purposes of his homestead, free of rent in con- 
sideration of some service to be rendered under the system 
locally known as Nankar, Chakran or the like shall, on and 
from the date of commencement of this Act, acquire a right of 
occupancy in all such lands so held by him subject to the 
payment of a fair and equitable rent to the person eS 
whom he holds such lands and the provisions of the Beng 


1. As to the protection of Service Tenants from eviction ande 
them the benefit of Chapter III of the E. B. State a e Eas! 
Tenancy Act, 1950 (E. B. Act. XXVIII of 1951). See t t Kol 
Bengal Service Tenants (Protection) Act, 1952 (E. B. Act 
1952) sections 3 and 4. 

The report of the Special Committee dated 6th July, 1949, C! 
Latif v. Manwar (1954) 6 D. L. R. 326. 

Ibid. 

Sec.16 and Sec. 28. 


'h. IB. 


SERCO 


ah 
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+, 1885, oF the Sylhet Tenancy Act, 1936, as the 
re fe, so far as they apply to occupancy-raiyats, shall 
ase MAY” 
ol to a and equitable rent, referred to in sub-section 
(2) The pr such rent not exceeding the prevailing rate of 
p, shall m the occupancy-raiyats for lands of a similar 
rent paid y d with similar advantages in the same village 
description veighbouring villages as may be agreed upon 
or in the p tenant and his landlord or, in the absence of 
petween pene as may be determined by the Collector on the 
sn of such tenant or the landlord. 


Note : Sub-section (1) provides that any person who holds 
any land for agricultural or horticultural purposes, or for the 

oses of homestead, free of rent in consideration of some 
is to be rendered under the system known as nankar, 
chakran or the like, shall acquire a right of occupancy in such 
lands from the 16th May, 1951, the date when the Act came 
into force. As this section has no retrospective effect it cannot 


| gve any relief in respect of suits for ejectment or proceedings 


instituted before the Act came into force.® Section 3 of the 
East Bengal Service Tenant (Protection) Ordinance, 1952 was 
designed to give protection from such suits or proceedings.” 
That Ordinance came into force on the 6th April, 1952, but 
was subsequently repealed by the East Bengal Service Tenants 
Protection) Act, 1952 which came into force on the 5th of 
November of that year. Section 3 of that Act is similar to 
Section 3 of the Ordinance. It states as follows :— 


Notwithstanding anything contained in any other law 
pin time being in force, no Civil Court shall, after the 
‘sae into force of this Act, entertain any application for 
Moceeat, ofa decree for ejectment of a service tenant or other 
Poteet ES relating thereto, and such application or 

8s as also any suit for ejectment of such tenant, if 


Pendj 
ding before a Civil Court, shall not be further proceeded 
and shall abate,” 


for 


6 


7, Latif y 


- Iig, ” Manwar (1954) 6 D. L. R. 326. 
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If a nankar or chakran tenant has be 
7th April, 1948, otherwise than by a decr 
a ais ro pr Collector or of any Raven = ht 

orticultural land, h enue Ou, 
months from the date of commencement of t 3 may, withing 
the Collector for restoration of possession,8 T ct, 
possession, the Collector wi Eies fis n 
land? will place him in Possession oe 

Persons holding land free of rent in consid. 
service within the boundaries of a tea estate 
industrial organization will not acquire occu an any Other 
n laias as tals Chapter does not apply to Beni right in 

service tenant will acquire o i 
holding subject to the FE of ee ae a 
the person under whom he holds the land and E : sa z 
of the Bengal Tenancy Act, 1885, or the Sylhet kee 
1936, as the case may be, shall apply to him so far as ther 
apply to occupancy-raiyats. 

Under sub-section (2) a fair and equitable rent means such 
rent not exceeding the prevailing rate of tent paid by the 
occupancy-raiyats for lands of a similar description and with 
similar advantages in the village or in the neighbouring 
villages as may be agreed upon between such tenant and his 
landlord. In the absence of such an agreement, he. will pay 
such rent as may be determined by the Collector on the 
application of such tenant or by his landlord. The Collector 
will determine the rent after giving to the parties. 1! 

Any person who is aggrieved by an order of the Collector 
may prefer an appeal to the District Judge having jurisdiction 
over the area within 30 days from the date of such order 2 
his decision shall be final.12 - 


En ejecteg ' 
€e or Order È: er the 


eration of Some 


8. Sec. 13 (i) 

9. Sec. 13 (3) 

10. Sec. 16 and Sec. 28. 
11. Rule 14 

12. Sec. 14 
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oval of the homestead of a tenant in certain cases : 

12, Rem ding anything contained in section 11, where 

itnstan his homestead within the homestead of his 

ft ae or the landlord may, [within six months 

a f commencement of this Act]!5 apply to the 

e date ead jurisdiction to entertain a suit for the 

civil rene: land, for an order directing the removal of 
mses ad of such tenant. 

the hom nan application is made under sub-section (1), the 

5 em giving the parties an opportunity of being heard 
ea after taking such evidence and making such enquiries as 
Ti fit, if satisfied that the homestead of the tenant is 
situated within the homestead of the landlord, shall make the 
order applied for : 

Provided that the Court, if it finds that the total quantity 
of cultivable land held by such tenant as an occupancy-raiyat, 
whether by virtue of section 11 or otherwise, besides the 
homestead to which the application relates, is less than five 
standard bighas , shall assess such reasonable compensation 
to be paid to such tenant by the landlord as would, in the 
opinion of the Court, cover the cost of removal of the 
homestead of the tenant to a new site, the cost of 
reconstruction of a similar homestead, the cost of the land 
required for such construction and such other incidental 
expenses as the Court thinks fit; and it shall not make an 
a es such removal until the landlord deposits in the 
th te we of compensation so assessed for payment to 
that he a or the tenant admits before the Court in writing 
ak as received the amount from the land-lord out of 


13, 

Benga Purpose of sub-section (1) of section 4 of the East 
1959), gice Tenants (Protection) Act. 1952 (E. B. Act. IX of 
comme: expression “within six months from the date of 
Sibi of this Act” shall be deemed to have been 
ate et by the expression “within three months from the 
(Prot commencement of the East Bengal Service Tenants 

ection) Act, 1952," 


ES °° °° 
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(3) An order under sub-section (2) shall be dee 
decree for ejectment against such tenant: and Sah to be. 
Ppeal s 


lie against such order- hay 

Note : Section 12 lays down rules for the guid 
Court in passing an order for removal of the eas Of the 
fa 


service tenant from the homestead of his landlord. Ung 
- Under sup. 


landlord. either he or his landlorg 
from the date of commencement of the s. 
Court for such an order. Section 3 of ieta 
Bengal Service Tenant (Protection) Ordiance, mentio m 
above cannot be attracted as that section does not refer to Se 
a proceedin: he proceedings affected by that section = 
applications for execution of a decree for ejectment or other 
proceedings relating thereto or a suit for ejectment. ia 
application by the landlord under section 12 is neither an 
application for execution of a decree for ejectment nor is it a 
suit for ejectment.15 

Under sub-section (2) the Court should make an order for 
removal of the homestead on being satisfied that the 
homestead of his landlord. The Court should come to sucha 
finding after giving the parties an opportunity of being heard 
and after taking such evidence and making such enquiries as 
it thinks fit. If it finds that the total quantity of cultivable 
land held by such tenant, besides his homestead, is less than 
five standard bighas, it will assess such reasonable 
compensation to be paid by the landlord to the tenant a5 
would cover the cost of removal of the homestead toa new 
site, the cost of reconstruction of a similar homestead, the 
cost of land required for construction and such other 
incidental expenses as it thinks fit. The Court has also pem. 
directed not to make an order for removal of the homestead 
until the landlord deposits the amount of compensation in 
the Court, or the tenant admits in writing before the Court 
that he has received the amount from the landlord out of 


14. Latif v. Manwar (1954) 6 D. L. R. 
15. Ibid. eae 


i aa 


o ee 
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3) the order for removal of the 
d to be a decree for ejectment 
all lie against such order. 


Lands Hel 


p-section ( 


f any Revenue- 
ee agricultural or horticultural land held by 


sf 

A P 

a f rent in consideration of some service to be 

ue pa stem referred to in sub-section (1) of 
m the date 


within six months fro 


4 ered under any sy: 
ply to the Collector for the 


z E may. 
“misuh person may 
m encement of this Act, ap. 


ration of such Jand to him. l 
- When an application has been made under sub-section 


11), the Collector. after giving the parties an opportunity of 
zing heard and taking such evidence and making such 
ecquities as he thinks fit, if satisfied that the applicant was 
aq 

s ejected after the said date from such land so held by him, 
sall pass an order restoring such land to the applicant with 
ect from such date not being later than the first day of the 
zgicultural year next following the date of the order as the 
Collector thinks fit. 

(3) If the person in possession of such land does not give up 
its possession to the applicant with effect from such date, the 
Collector shall, on the application of such applicant, eject 
oa person and place such applicant in possession of such 
en if such person be a person other than the 

» he shall get reasonable compensation, as 

m i by the Collector, from the landlord. 
oa seme any agricultural or horticultural land is restored 
sl apply —— this section, the provisions of section 11 
14. Ap “sionals 
Collector a : Any person who is aggrieved by an order of the 
“ton (2) of er sub-section (2) of section 11 or under sub- 
Judge avin, Section 13, may prefer an appeal to the District 

8 jurisdiction over the area within thirty days 


—————————_————‘CS;éC*™ 


- }3— 
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62 
uch order; and the decision of th 
e D; 


from the date of s 
Judge having jurisdiction over the area, on su 
ch appeal 


be final. 

15. Miscellaneous : An application 

A unde: 
section 11, sub-section (1) of section 120 ee (2) of 
section 13 shall be in such form and contain Ba ine (1) of 
as may be prescribed, and shall be amrant particulars 
fee of the prescribed amount. by a process 

16. Saving as to certain lands : Nothi 

: Nothiong i i 

shall apply to any land held within the tee eeN Chapter 
estate or any other industrial organisation estaf atë 


istrict 
» sha} 


v 


paRT-IV 
CHAPTERTV 

preparation of Record-of-rights 
r ontain rovisions for preparation of 
This chan a view to assessment of compensation 
record- night? sts of all rent-receivers which are liable to be 
rega! ng inte nid ve already been acquired under 
aequi ae the Act. Section 17 empowers the provincial 
chapter 1 to mak order directing that the record-of- 
e er section 18 the Revenue- 


ticulars in the record-of- 
e the draft as well as 
Section 20 prescribes the 
by a person in his 
hat all lands are 
rmined by 
ns of this 
ed in the 


h records. 
which can be retained 
1 and 22 provide t 
subject to payme itable rent as dete: 
the Revenue-officer in accor provisio: 
Chapter and the rent so determ 
record-of-rights. Sections 23-28 direct the 
assess fair and equitable rents for different c 
By reason of section 29 the rents entered in the record-of- 
mana be deemed to have been correctly dete: 
E mi re equitable. Section 30 ousts the jurisdiction of 
aie Se to entertain any suit Or application for 
or the aon or determination of the status of any tenant 
A de nep any holding or tenancy, after an order has 
ri obrighits i section 17 directing the preparation of 
my, instead of nder section 31 the Provincial Government 
compensation a: proceeding under section 17, order that a 
on the basis of RERI oll be prepared under Chapter v 
e record-of-rights last prepared an 


published d finally 
und 
Tenancy Act, chy Bengal Tenancy Act, 1885, of the Sylhet 


17. Prep 
arati 
Corernment n of record-of-rights : (1) The provincial 
Provisions ay, with a view to acquisition under the 
f all rent-receivers 


of thi 
e his Act of the interests 0 
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within any district, part of a district or 
other interests in land therein as are 
under the provisions of this Act, anı 
assessment of compensation payable for all such ; to the 
including the interest which have already ie ch Mterests 
under Chapter II, make an order directing — ea acquired 
(a) thata record-of-rights be prepared 
district, part of a district or local ar 

(b) that the record-of-rights, last Prepared an 
published under Chapter X of the Bengal Ten; 


1885, in respect of such district, Part of a 
local area, be revised, 


local area 

; a and 
liable to p a Steh 
d with a View, direg 


in respect of 


S] 
ea, or uch 


d finally 


ancy Act, 
district or 


by a Revenue-officer in accordance with the 
this Chapter and with such rules as may be 
behalf by the Provincial Government. 


Provisions of 
made in this 


(2) If any order has been made under section 101 of the 
Bengal Tenancy Act, 1885, [or under section 117] of the Sylhet 
Tenancy Act, 1936,]! for the preparation of a record-of-rights 
in respect of any district, part of a district or local area, but 
the preparation of such record-of-rights has not been 
completed or such record-of-rights has not been finally 
published at the time when an order is made under sub- 
section (1) for the preparation or revision of a record-of-rights 
in respect of such district, part or area, then on the making of 
an order under the said sub-section, all further proceedings 
relating to the preparation of the record-of-rights under the 
said Act shall be stayed; and such record-of-rights shall be 
prepared in accordance with the provisions of this Chapter 
and with such rules as may be made in this behalf by the 
Provincial Government : 

Provided that any proceedings in respect of o 
preparation of such record-of-rights commenced un Ha 
Chapter X of the Bengal Tenancy Act, 1885, [or under Chap 


sorted bY 
1. The words, commas and figures within square brackets were in 


inanc®, 
the E, B. State Acquisition and Tenancy (Amendment) Ordinai 
(E. B. Ord. III of 1956), Section 6. 
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cy Act” 1936],2 and undertaken prior to 
3 he draft of such record-of-rights under 
n of t Toenga Tenancy Act, 1885, or under 
3A of the %; Tenancy Act, 1936, as the case may 
e preparation of such record- 
3 shall for the ay enone ne oo to have been 
ee gation under this Chapter. 
: in the official Gazette of an order under 
be conclusive evidence that the order has 


s u 
mmenced al 
(3) A notification 
gub-section (1) shall 


made. iii 
been duly sub-section (1) has empowered the Provincial 
Note : á 


der for preparation of record-of- 
pec to m art of a ae el area, and (2) for 
M of record-of-rights which was prepared and finally 
ei under the provisions of the Bengal Tenancy Act, 
T This was intended (a) with a view to acquisition of the 
interests of all rent-receivers and of such other interests in 
land as are liable to be acquired under the provisions of the 
Act, and (b) with a view to assessment of compensation 
payable for all such interests including the interests which 
have already been acquired under section 3 of the Act. 


Sub-section (2) provides that if any order has been made 
under section 101 of the Bengal Tenancy Act, 1885, or under 
section 117 of the Sylhet Tenancy Act, 1936, for preparation 
of record-of-rights in respect of any district, part of a district 
or local area, but the preparation of such record-of-rights has 
mt been completed or such record-of-rights has not been 
nally published when the order is made under sub-section 
1), then on the making of such an order, all further 
oe relating to the preparation of the record-of-rights 
‘ru Acts shall be stayed; and such record-of-rights 
Chapt © Prepared in accordance with the provisions of this 

Pler and with such rules as may be made in this behalf by 


2. 
The Words, co 
3 Inserteq b 
The word 
Substitut, 


mma and figures within square brackets were 
Y E. B. Ord. III of 1956, section 6. 

S, commas and figures within square brackets were 
ed for the words “and Act” by section 6, ibid. 
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the Provincial Goverment. It is further Provide 
proceedings have been undertaken under the that ig any 
the Bengal Tenancy Act, 1885 or the § TOVisions | 
1936, it will be deemed to have been un 
Chapter. 

The notification contemplated under Sub-sectj 

4 me a 5 ion r 
notification giving notice of the intention of Gove (3) isa 
take up the preparation of new record-of-rights pt to 
assessment of compensation payable for the A for the 
acquired under the Act.5 Such a notification Pir 
conclusive evidence that the order has been iai a be 
preparation or revision of record-of-rights. oF the 

18. Particulars to be recorded in the record-of-rights ; 
When an order is made under section 17, the Revenue-officer 
shall record in the record-of-rights, to be prepared or revised 
in pursuance of such order, such particulars as may be 
prescribed. 

19. Draft and final publication of the record-of-rights : (1) 
When a record-of-rights has been prepared or revised so as to 
contain or include therein the particulars referred to in 
section 18, the Revenue-officer shall publish a draft of the 
record-of-rights so prepared or revised in the prescribed 
manner and for the prescribed period and shall receive and 
consider any objections which may be made to any entry 
therein or to any omission therefrom during the period of 
such publication. 

(2) Any person aggrieved by an order passed by the 
Revenue-officer on any objection made under sub-section 0) 
may appeal to the prescribed Revenue Authority not below the 
rank of an Assistant Settlement Officer in such manner ên 
within such period as may be prescribed. 

(3) When all such objections and appeals have bi A 
considered and disposed of according to such rules 28 the 
Provincial Government may make in this behalf, 


een 


4. See rule 19. 
5. Province of Bangladesh v. Md. Hossain (1964) 


) 16 D. L È isc) 
667. 
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II finally frame the record and shall cause 
er sha ly published in the prescribed manner 
b nal be conclusive evidence that the 
pared or revised under this Chapter. 


Ci 
peer a to 
such Te ublication s 


duly pre 
oe record-of-rights has been finally published 
a 


), the Revenue-officer shall, within such 
: ue may fix in this behalf, make a 
f such final publication and the 
nd subscribe the same with his 


jme aS 
certificate 
date thereo 


nd offi 
p A : Section 19 deals with publication of the record-of- 
ote : 


ants, sub-section (1) provides that when a record-of-rights 
sat repared or revised, the Revenue-officer shall 
a at of it. He will also dispose of objections relating 
ea entry therein or any omission therefrom during the 
period of such publication. The rules for publication of the 
draft record-of-rights and disposal of objections have been 
provided in rules 31 and 32. 


Under sub-section (2) of this section an appeal will lie 
against an order of the Revenue-officer to the prescribed 
Revenue Authority not below the rank of Assistant 
Settlement Officer. Under section 53, further appeal will lie 
against his order to the Special Judge and therefrom to the 
High Court under section 115 of the Civil Procedure Code, 
1908.6 In the case of Abdul Mannan v. Mafizuddin,” the 
Special Judge held that the Assistant Settlement Officer in 
moning of an appeal under section 19(2) passed a wrong 
aea directed the party affected by it to seek relief in, a 
of the ie Court. This is perfectly a legal order.8 The decision 
Who eas Authority is not operative against a person 
evenu pok a party to the proceedng.® It was held that the 

° Authority has no power to declare a kabala void 


cial title. 


Abdul > 
Jig, EPN v. Mafizuddin (1958) 10 D. L. R. 527. 
lbid. 


Mafi 
o A, Voor erman v. Province of Bangladesh (1961) 13 D. L. 
- Province of Bangladesh (1966) 18 D. L. R. 


sonop 


R. 538. 
666. 
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because a Revenue-officer actin: 
Court. 1 


Sub-section (3) speaks of final Publication f 
of-rights. It says that when all objections ana the Tecorg, 
disposed of, the Revenue-officer shall finall 
record-of-rights. In doing so he is to follo 
The finally published record is conclusiy 
record has been duly prepared or revised under this 
But it is not conclusive evidence of the state pater, 
appearing in the record-of-rights. In other words it things 
conclusive evidence of correctness of the entries in the = Not 
of-rights. It is just a piece of evidence as any other nite 
without any presumption of correctness. The presum Rs 
attaching to the record-of-rights prepared under the Beigl 
Tenancy Act, 1885 in view of section 103B, sub-section (5) does 
not attach to records prepared under this Act.13 


Under sub-section (4) he is to make a certificate stating the 
facts of final publication of record-of-rights and the date 
thereof. He will also give his name with designation and date. 

It may be observed that this is the most important 
provision of the Act. The legislature believed that under 
section 19 of the record-of-rights will be prepared without any 
fault whatsoever in this part of Pakistan as was done under 
the British Administration at the beginning of this century. 
But this benevolent intention was frustrated. The working of 
the Act cannot be said to be satisfactory. The record-of-rights 
has become faulty and confusing; one man's land has ia 
recorded with another. This has led to disappointment a 
frustration within the country. The tenants have pie 
involved in disputes and litigations. Besides, it has an 
difficulties to examine the titles. Relying upon the se ires 
rights persons purchase lands; ultimately when it nd 
that they have acquired defective title they loose ba houl 
and money. In order to solve this vexed problem, we § 


Sunder section 19y)" 
Is Not 
a 


e evidence th 


11. Md. Kafiluddin v. the State (1962) 14 D.L.R. 425. 
12. See rule 35. 


9 
LR 
13. Khirod Chandra Das. v. Bhuti Ram Das (1967) 19 D 


Record-of-Rights 69 


It is necessary to acquire all lands within 


ahula Iom re-allot. to persons really interested in 
sia govince ane the only measure that can bring peace 
mis P ure, This HSA record-of-rights will be correct and 


agit” ne society- 
within te. The farmer: 
fra. menta! à 
nity for intensive an j š am 
sary value of the record-of-rights : A record-of- - 
Be uttable piece of evidence. An entry in such 
creates nor extinguishes any right.14 MRED 
oe is prepared on the basis of possession, it 
j jece of evidence with a presumption of 
ctness attached to itd A record-of-rights by itself does 
peat h any evidence on the question of title but it is proof 
een far as title is based on possession. !6 If, however, 
eee is prima facie baseless, no reliance can be placed 
upon it. 17 . 

Weight of evidence of the record-of-rights : The entry in 
the record-of-rights is presumptive evidence as to the 
condition of things which existed at the time the record was 
prepared. Such records are prepared with considerable 
difficulty and the proceedings of the revenue-officers are 
conducted with publicity. If the entries in such records are 
lightly disregarded, the very object of its preparation will be 
frustrated, 

How the presumption is rebutted : The presumption aris- 
ing out of the record-of-rights may be rebutted, and the entry 
may be proved by evidence to be incorrect. This evidence may 
mathe: evidence external to the settlement proceedings a 
= = of matters apparent on the face of the proceedings. 

y be anterior in point of time or subsequent in date to the 
i. 
if ee v. Madan (1935) 40 C. W. N. 22 at 26. 

16, E 


s will get economic holding on block. It 
i tion of holdings. The farmers will get 
yill remove d mechanised cultivation. 
: tu 
the OPPO 


records nel 
jeoord-of righ 
remains as a P 


gurean v. Radha (1935) 62 C. L. J. 10 at 16; Shaik Ahmed v. 


S 
titan Ahmed (1939) 71 C. L. J. 100. 


U7 ee 
Shaik Ahmed v, Sultan Ahmed (1939) 71 C. L. J. 100 at 102. 


p 


j : 
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record-of-rights.18 If the question ari 
entry in the record-of-rights was corre 
was made. evidence of facts of a date prior t : 
of the record must be admissible. althou is fiie a 
facts subsequent to the publication sa the iden, 
important light upon the solution of the eee oe 
20. Lands to be retained in the borses 
receivers, cultivating raiyats, cultivating tia Of tent. 
non-agricultural tenants : (1) On the aom atlais 
interests of rent-receivers in any area under CE 
rent-receiver, cultivating raiyat, cultivating und 
non-agricultural tenant shall be entitled to retain 
of any of his khas lands in such area except as possesslon 
sub-section (2). Provided in | 


ct at the ti 


and 
ition of the 
apter y, no 
ET-raiyat or 


(2) A rent-receiver, a cultivating raiyat. a cultivating 
under-raiyat, or a non-agricultural tenant shall be entitled to 
retain, as a tenant under the Provincial Government, 
possession of — 

(a) lands covered by his homestead or any other building 
belonging to him with necessary adjuncts thereto, 
other than such building or part of a building outside 
his homestead as is used primarily as office or 
cutchery for the collection of rents of any estate, taluk 
or tenure and may be decided to be acquired by the 
Provincial Government; 
land in his khas possession of the following classts 
[other than derelict tea gardens],20 namely :— 

(i) lands used for agricultural or horticultural purP 
including tanks. 

lands which are cultivable or which are capabl 
cultivation on reclamation, and 

(iii) vacant non-agricultural lands; 


(b) 


oses Í 


e of 


(ii) 


18. Ramnath v. Official Trustee (1923) 29 C. W. N. 517 at 5% | 

19. Birendra v. Kailas (1914) 22 C. L. J. 140 at 142. nand | 

20. These words were inserted by the E.B. State Acquisition No | 
Tenancy (Third Amendment) Ordinance, 1961 (E. P. } 
XV of 1961), s.4 
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aggregate quantity of all lands of the 


21 that the 
7 thi | clauses (a) and (b) in the whole of the 
po” erred to in CA i 
ees refer ined in possession by a rent-receiver, a 
so reta a cultivating under-raiyat or a non- 


t shall not exceed three hundred and 
d bighas or an area determined by 
f ten standard bighas for each member 


A -five S 
* lating at the rate 0 
oe i 


of his fami 
2a? Notwit 


ly. whichever is greater. 

N hstanding anything contained in any other 
being in force or in any instrument or in any 
e or order of any Court lands of the classes 
lauses (a) and (b) of sub-section (2) do not 


ed never to have included — 


law for the time 
wdgment OF decre 
referred to in the c 
include and shall be deem 

(i) any land or building in a hat or bazar, or, 

(ii) any fishery other than a tank constructed solely by 

process of excavation, or, 

(iii) any land consisting of forest, or, 

(iv) any land actually in use for a ferry. 

(3) Allotments of lands, of which a rent-receiver, a 
cultivating raiyat, a cultivating under-raiyat or a non- 
agricultural tenant is entitled to retain possession under 
clause (b) of sub-section (2), shall be made by the Revenue- 
officer according to the choice of such rent-receiver, 
cultivating raiyat, cultivating under-raiyat or non- 
agricultural tenant or, where no such choice is exercised 
within a prescribed period, according to the rules to be made 
in this behalf by the Provincial Government : 
pe 
He aus Proviso was substituted for the former proviso by the East 
Orie State Acquisition and Tenancy (Third Amendment) 

nce, 1961 (E. P, Ord. No. XV of 1961), section 4. 
sub-section (2a) was substituted for the explanation by the E. 


a State Acquisition and Tenancy (Second Amendment) 
Tdinance, 1960 (E. P. Ord. No. XII of 1960, section 6. 


a explanation read as follows :— di 
T the purpose of clause (a) lands covered by building do 


Not include hats or bazars”. 


22, 


—_ ae 


>» 


_ we 
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Provided23 that in exercising such choj 
ice, 


receiver, cultivating raiyat, cultivating u Suc 
nder-ragj, Te 
agricultural tenant shall retain the entire E raiyat op a 
each of the other members of his family if it a ld by 
en S 


bighas or less and to the exlent of at least ten stand, Ndarg 
if it exceeds that quantity and that in allottin, a 
family, the Revenue-officer shall record them in e lands to 
the persons who actually hold them : Ne names of 
Provided24 further that when 
cultivating raiyat, a cultivating und 
agricultural tenant or any member 
mortgaged any land to the Agricultural 
Corporation established under the Agri 
Finance Corporation Act, 1952, or to the House Building 
Finance Corporation established under the House Buildin, 
Finance Corporation Act, 1952, or to the Agricultural Bank a 
Pakistan established under the Agricultural Bank Act, 1957, 
he shall, when exercising choice under this section, be bound 
to include in his choice all lands, so mortgaged, of the classes 
and up to the limit he is entitled to retain under sub-section (2) 
and when such a rent-receiver, a cultivating raiyat, a 
cultivating under-raiyat or a non-agricultural tenant has 
already exercised his choice under this section, but no 
Compensation Assessment-roll in respect of his excess khas 
land has been fianlly published, he shall be required to revise 
his choice in accordance with the provisions of this proviso. 
(4) Notwithstanding anything contained in sub-section (2), 
a rent-receiver, a cultivating raiyat or a cultivating under- 
raiyat or a group of rent-receivers, cultivating raiyat 0° 
cultivating under-raiyats who has or have undertaken larg? 
scale farming on a co-operative basis or otherwise by the 2 
of power driven mechanical appliances, or large scale aay 


a rent-receiver 

€r-raiyat or a ate 
of his family has 
Development finance 
cultural Development 


z and 
23. The proviso was added by the E. B, State Acquisition 


Tenancy (Second Amendment) Ordinance, 1958 (E. p, Ord. W 
XLIV of 1958), section 8. 

24. This further proviso was Added by the East Ben dina) 
Acquisition and Tenancy (Second Amendment) Or 
1959 (E. P, Ord. No, XXXIX of 1959), Section 4. 


al State 
eS nance) 
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re certified in that behalf by the 
Authority, retain possession of and hold 
ds in excess of the limit specified in the 
be specified in the certificate granted 


if he is OF they @ 


ayı 
paning vente 


tity of lan 
uan i as may 


gub-SeC thority: 
uch Revenue AU n a cetificate shall be subject to revisions 


} 
provided M Authority at such intervals as may be 
py the saii aT by the Provincial Government. 
xed in a twithstanding anything contained in sub- 
(4a)2? No n or persons holding land for the purposes 


section Be Tign and manufacture of tea or coffee or the 
of the cu 


i for the 
ation of rubber or a company holding land A 
cultivar for the purpose of manufacture o! 
ion of sugarcane or P i 
oom t company may, if he or it is or they are certified 
a ll by the prescribed Revenue Authority, retain 
e on of and hold such quantity of land in excess of the 
al specified in the said sub-section as may be specified in 
the certificate granted by such Reyenue Authority : 
Provided that such a certificate shall be subject to 
revisions by the said Revenue Authority at such intervals as 
may be fixed in this behalf by the Provincial Government : 


Provided26 further that for the purpose of this sub- 
section, a derelict tea garden shall not be deemed to be land 
held for the purpose of the cultivation and manufacture of tea. 

(5) () Nothing in sub-sections (1), (2) and (3) of this section 
shall apply— 


s oy * * 


sal 


(b) to any land covered by buildings or structures and 
Necessary adjuncts thereto as are used for the purpose 
eee 


3. Sub-section (4A) was inserted, by the E. P. Ord. No. XXXIX of 
% 1959, Section 4, 

- The full-stop at the end of sub-section (4A) was substituted by 
soe and this further proviso was added by the East Bengal 
ieee Acquisition and Tenancy (Third Amendment) Ordinance, 

1 (E. P, Ord. No. XV of 1961) Section 4. 


Sub-clause (a) of clause(i) of sub-section (5) of section 20 was 
omitted, ibid, 


27, 


— a 


i, ae 
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of any large scale indus i 
y try with 
are used for growing raw materials tr: Si 
(c) to so much of the lands held und Telor 
wakf-alal-aulad or any other ‘Stik $ 
as 


lang, 
IS 
Or a 


butter, w 


dedicated and the income from which is Exclusive, 


applied to religious or charitable = Exclusivep, 
ose withy, 
in 


reservation of pecuni benefi 

(ii) Where, under any ae, eh sy individual, 
any other trust, the income from the te wat aula or 
such trust is partly dedicated oa rn red by 
charitable purposes and partly ae religious or 
pecuniary benefit of any iidiviäual oe for the 
portion of the lands, as may be selected ead 
with the rules to be made in this a iat 
Provincial Government, shall ie A z ne 
purview of sub-clause (c) of clause (i). ee 

oa the purposes of sub-section (2) of this 

moe tenes coal be Sel 
include a group of them who e Ba : 
family; and Sae 

(b) a family shall, when used in relation to a rent-re- 
ceiver, cultivating-raiyat, cultivating under-raiyat, 
or nonagricultural tenant, be deemed to consist of 
such rentreceiver, cultivating riyat, cultivating un 
der-raiyat or nonagricultural tenant and all persons 
living in the same mess with and dependent upon 
such rent-receiver, cultivating raiyat, cultivating un- 
der-raiyat or non-agricultural tenant, but does nat 
include any servant or hired labourer living in the 
same mess. 

Rs i: Provisions of sub-clause (c) of clause (y of 
ection (5) and clause (ii) of that sub-section shall ot 


28. Sub-section ( p 
6) was added by the East Bengal a 
Acquisition and Tenancy Eoi Amendment) ordinance 


191 
60 (E. P. Ordinance No. XII of 1960, Section 6. 
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r to have applied to any land on 


neve! 
sists of forests or 


held or which con 


be deemed 
appl ts or bazars ae 
“pertes or pa prescribes the quantity of land that can 
ote: section nt-receiver. cultivating raiyat, cultivating 
tained pya r agricultural tenant. According to the 
$ p (2) such a tenant is entitled to retain 
indl Government 375 standard bighas or an 
pa determined by calculating at the ee 20) Ten 
„pas for each member of his family, whichever is greater. 
W nanie area of the land under section 20 (2) of the Act 
a pae from 100 bighas to 375 bighas by the Bangladesh 
eee No. XV of 1961 and it was further provided that 
where the Government had acquired all the lands beyond 100 
bighas, the original tenant could get re-settlement of the lands 
which were acquired to enable him to retain 375 bighas. The 
Board of Revenue, however, issued memorandum No.1515(22) 
AR 453/60 whereby re-settlement of lands acquired by the 
Government was limited to persons who are citizens of 
Pakistan. The memo contains a policy decision of the 
Government. The claim for re-settlement must be on the basis 
of the memo by the Board of Revenue.29 
The allotment of land will be made by the Revenue-officer 
ape to the choice of the tenant.30 He must retain the 
Bibs ih by him.3! Where no choice is 
iterii y him within one month of the service of notice 
will allot nor of record-of-rights,32 the Revenue-officer 
section H ands up to the quantity admissible under this 
Seinen may revise his choice if no compensation 
lly roll in respect of his excess khas land has been 
Published,33 


D Sur 
end) 
y Sec, as Member, Board of Revenue (1965) 18 D. L. R. 164. 


* Proviso 
2 Rule a sub-section (3) of s. c. 20. 
* Proviso t 
So to sub-section (3) of section 20. 


o a 
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cy Act. 1 
Under the scheme of the Act in = 


cultivating raiyats, cultivating u dividual rent. 


t naie E i 

neri Duyal tenants are dealt with as aie a 
ound that the land is the separate property et Wnits, ype 
her claim cannot be defeated on the Perty of the Wife i 


happens to be a member of her Bisbal that She m 
Tetai the full quantum of land allowed ‘ia acl entitled i. 
section 20(2) (b) in her individual right ae io to 
husband in his own right, received th et 


retaining in his share the full adn PSREN af IE 


Provi 

ning : are i tum of 1 so 
proviso. 5 This section is not directed to Temi Er ttig 
family proprietorship.36 © OF to control 


In the case of Mofi 
Bangladesh,37 the E 
ority started proce 
under section 20(1) of the Act against the father e 
reee ae 
ee in doing so they included the lands 
n on the ground that those lands also 
belong to the father, the son being merely a benamdar of the 
father. The father and the son lived in two separate villages 
and lands were recorded in possession of both separately in 
the record-of-rights. The son as plaintiff brought a 
declaratory suit against the order of the Reveue Authority 
praying that it is illegal, void and without jurisdiction. It was 
contended on behalf of the Government that the suit was not 
maintainable in view of the provisions of section 19 (3) and 
section 30 of the Act. It was held that the plaintiff is not bound 
by the proceedings started against his father as he is not a 
party to the proceedings and in the absence of evidence that 
the plaintiff was aware of the preparation of record-of-rights 
the contention that the present suit is barred under section 
19(3) or 30 of the Act is not tenable. der- 
A rent-receiver, a cultivating raiyat, a cultivating Lie 
raiyat or a non-agricultural tenant may be allowed to Te 


U. Province of 


554. 
34. Province of Bangladesh v. Biroju Sundari (1966) 18 D. L- R- >? 
35. Ibid. 

36. Ibid. 


37. (1961) 13 D. L. R. 538. 


a 
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f the prescribed limit on the basis of a 

nted by Revenue Authority in the following 
cate i en he has undertaken large scale farming on a 
0) nen or otherwise by the use of power-driven 
cooperative pliances; or large scale dairy farming,38 or (2) 
echanical a holds land for the purpose of cultivation and 

soy f tea, coffee or rubber or (3) when a company 
manufata cultivation of sugarcane for manufacturing 
tolis A (4) when raw materials are grown by a large scale 
sugar, 40 sub-séction (2) of section 20 specifies the types of 
pien and classes of land that a rent-receiver, cultivating 
va cultivating under-raiyat or a non-agricultural tenant 
may retain. Clause (a) of that sub-section exempts homestead 
buildings from acquisition. It declares that such a tenant can 
retain lands covered by his homestead or any other building 
belonging to him with necessary adjuncts thereto, other than 
such building or part of a building outside his homestead as is 
used primarily as office or cutchery for the collection of rents 
of any estate, taluk or tenure. The right of a rent-receiver to 
retain the cutchery against a vesting notification under 
section 3 is not lost unless it is expressly acquired by the 
Provincial Government. Unless a decision to acquire a 
cutchery is made by the Government, the rent-receiver to 
whom it appertains has a right to retain it as a tenant under 
the Government.4!The decision must be that of the 
Provincial Government and not of the Deputy Commissioner 
or officers subordinate to them.42 Acquisition of a cutchery 
by the Government must be published, otherwise it comes 
within the category of retainable khas lands.4° It is not 


oe ena 
4 Sec. 20 (4), 
1 Sec, 20 (4A). 
ay, © 20 (5) (i) (b). 6 
» Secretary, Revenue Department v. Ibrahim Mandal (1964) is 
B-L. R. (S. C.)125; Md. Ibrahim v. S. D. O. Natore (1962) 1 
g” R 703: Gokul v. S.D.O. Narayanganj (1962) 15 D- L- E- 
ae 
43, ca brahim v. S. D. O. Natore (1962) 15 D. L. R. a 
lv. S. D. O. Narayanganj (1962) 15 D. L. R. 62. 


excess O 


yhen a P 


78 State Acquisition and Tenancy Act. 195 
i 0 


necessary to issue a fresh notification u 
acquiring a cutchery.44 

Clause (b) enumerates three classes 
retained by a tenant, viz., 

(1) lands used for agricultural or h 
including tanks; (2) lands which are ¢ 
capable of cultivation on reclamat; 
agricultural lands. 

A rent-receiver, cultivating rai 
raiyat or a non-agricultural ten: 
following classes of lands :— 

(a) any land or building in a hator bazar. 

(b) any fishery other than a tank constr 
process of excavation. 

(c) any land consisting of forest, 

(d) any land actually in use for a ferry, 

(e) any building or part of a building outside his 
homestead as is used primarily as office or cutchery 
for the collection of rents of any estate, taluk, or 
tenure—if decided to be acquired by the Provincial 
Government, 

() derelict tea gardens. 


We shall now proceed to deal with hats and bazars. Under 
section 2(12) a hat or a bazar means “any place where persons 
assemble daily or on particular days in a week primarily for 
the purposes of buying or selling agricultural or horticultural 
produce, livestock, poultry, hides, skins, meat, fish, egg, milk, 
milk-products or any other articles of food or drink or other 
necessaries of life, and includes all shops of such articles oF 
manufactured articles within such place.” The decisions af 
not uniform as to whether a hat or a bazar is acquirable under 
the provisions of the Act. In the case of Mohar Ali v. Province 
of Bangladesh,45 it was held that the Provincial Government 
has no right to acquire, by virtue of notification No.4845 L- hs 
dated 2nd April, 1956, the hats owned and possessed i 


nder Section 3(Q) i 
or 


of lands that may 

e 
orticultural 
ultivable or 
ion; (3) va 


Purposes 
Which A 
cant non. 


yat, cultivatin, 


§ un 
ant cannot r der. 


etain the 


‘ucted Solely by 


16 

44. Secretary, Revenue Department v. Ibrahim Mandal (1964) 
D. L.R. (S. C) 125, 
45. (1957) 9 D. L. R. 569 
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ot rent-receivers. In the case of Yusuf Ali 
| po are 7 


‘ne off Bangladesh.*6 the learned Judges 
=a Paksitan held that the Government 
the hat and bazar of a rent-receiver. 
nl an appeal was preferred to the Supreme 
P nst this TUNE It was held47 by that Court that bazars 
which are held once in the morning 
cour! tructures On, Š s 
ee cquired but hats which are held once a wee 
en S ennition of vacant non-agricultural land 
E se (iii) of clause (b) of section 20(2) and, 
a not be acquired by the Government under 
e Act. To nullify the effects of this ruling sub- 


dte to acquire 


therefore, 
ection 3(2) of th 


i ci ; 
eae a of 1960. It provides that “notwithstanding 
Ordin; A 


anything contained in any other ied the pad does a 
force or in any instrument or in any judgment or i 

order of any Court lands of the classes referred to in the 
dauses (a) and (b) of sub-section (2) do not include and shall be 
deemed never to have included any land or building in a hat or 
bazar". The implication of this Ordinance is that the hat or 
bazarss are subject to acquisition by the Government. 

In the year 1959 Bangladesh Hats and Bazars (Estab- 
lishment and Acquisition) Ordinance No. XIX was passed to 
Prevent the establishment of any new hat or bazar. Sub- 
“ction (1) of section 2 of that Ordinance provides that no 
Peson can establish any hat or bazar without obtaining a 
| rex from the Collector, Sub-section (2) of the same section 
a i own that any hat or bazar established in contravention 
en of sub-section (1) shall be forfeited to the 
Colector i Under sub-section (3) any order passed by the 
may ree sub-section (1) shall be final. Government 
Tdinance Te under sub-section (1) of section 3 of the 
Publication cy hat or bazar, established after the final 
Payment of ea the compensation assessment-roll, = 
Stb-section Ti econ: at the rate provided in clause (b) o 

of section 39 of the Act. Under sub-section (2) of 
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section 3 of the Ordinance a hat or a b 
a baz 


acquisition, vest in the Provinci ar 
i ncial G m Sha 
encumbrances. iii: free : et 
Tom 
all 


In the case of Kazi Ba i 
Pakistan,*8 a number of oe Ri 
immediately adjacent or in close ae a few Aho 
which had gradually extended itself. oe to an olg = 
served with a notice by the Joint Deput me es 
Dacca, which purported to inform him A ommissioner of 
land stood forfeited to the Government bec: at his interest in 
extension of the old hat and bazar. He pees omen 
opportunity to show cause against the nates given any 
representation whatsoever against the Drek gle 
property or to prove that he had not ebhe pals 
So he could not prove that he was not liable to oe a a 
of a forfeiture within the meaning of sub-section dena 
2 of the Ordinance. It was held by Murshed J. Te 
Chief Justice of East Pakistan) and Salauddin Ahmed J he 
the setting up of a few shops cannot, in any manner or eene, 
be said to be the establishment of a hat or bazar within the 
meaning of section 2 of the said Ordinance. According to the 
learned Judges the order is unfair and against the principles 
of natural justice. 

It was contended on behalf of the 
that the Ordinance does not provide for any © 
given to the petitioner to make any representa 
forfeiture of his property. In reply the learned C 
observed that “this does not absolve the Collector, © 
authority acting under the provisions of sub-section 
section 2 of the Ordinance from the duty of acting fairly in 
passing the order that has been made against the petition’ 
and it is only elementary fairness that the petitioner SH io 
have been furnished with an opportunity to show cause a 
why the order should not be passed.” ent 

It was next argued on behalf of the Provincial Gore 
that the impugned order is an administrative oF 4 minis 


alleged 


Provincial Government 
pportunity to be 
tion against the 
hief Justice 
r any 
(2) of 


48. (1961) 15 D. L. R. 5. 
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al or a quasi-judicial act. So the 
cerned is free to act arbitrarily and even against 

iples of natural justice. This contention did not 
the princ F earned Judges who observed that“whether the act 
appe?! 5 seribed a: administrative or quasi-judicial, the 
je oe er sub-section (2) of section 2 of the Ordinance 
dent upon the determination of a fact objectively, 
er anew hat can be established, and upon such 

1 order involving the forfeiture of a 


ta judici 


e it was also held that the power of 
s property cannot be exercised 
d without giving a hearing. In this regard the 
tice went on to remark that “it is a well- 
interpretation that when a legislature 
ing of such an order, there is inherent in 
the principle that the power so conferred 
trarily . . . There can be, 


he instant cas! 


In t a 
of a citizen 


acquisition 
arbitrarily an 
learned Chief Jus 
settled doctrine of 
authorises the pass 
the legislation itself 
must be exercised fairly and not arbi 
however, no doubt that, in a case where the exercise of any 


power conferred on him is dependent on a finding of a fact 
objectively, he cannot come to a finding against a person 
affected by the order without giving him a chance to make 
representation as to why the same may not be found against 
him, The principle, audi alteram partem (no man shall be 
condemned unheard), is the minimum requirement of law in 
such a case,” 


i pe out the defects in the Ordinance 
Foe attentions i THE Ordinance ap 
a very es and a hasty piece of legislation. It 
Providin, erg power of forfeiture of properties without 
ee: or any opportunity to be furnished to affected 
ifthe ne them to make representation against such 
clumsily a talso appears that section 2 of the Ordinance was 
at no rafted. Sub-section (1) of the said section provides 
otta o Person shall establish any hat or bazar except after 
form a a licence for that purpose from the Collector in such 
Ordinance a. be prescribed by rules made under this 

. Sub-section (2) reads thus: ‘Any hat or bazar 


the Court made 
pears to be an 
has conferred 


i <i 
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established in contravention of the Provision of 
(1) including the land on which such hat Sub-sectiy 

established, and all interest therein shall be fo a bazar A 
Provincial Government.’ Whereas sub-section ga to the 
clear that the authority to grant the licence is ea €s it 
sub-section (2) is completely silent as to the aiith: Collector, 
shall come to a finding that any person has estaba. Which 
or bazar in contravention of sub-section (1) and oo a hat 
pass the order of forfeiture. It is evident that the pai to 
the property as mentioned in the said Sube of 
dependent upon the establishment of a hator a hoe is 
obtaining a licence from the Collector. Who, ieee 
investigate into the question and come to a finding fi = 
hat or bazar has been established? The establishment Beales 
or a bazar is a question of fact to be determined in oN 
individual case, and it is only upon such a finding that the 
provision of sub-section (2) is attracted. Nowhere in section 2 
is it specified that the Collector is required to come to sucha 
finding which will involve the forfeiture of the property as 
mentioned in sub-section (2). Moreover, sub-section (3) of 
section 2 of the Ordinance makes the order of the Collector 
final in respect of the granting of licence under sub-section (1), 
but it is silent in respect of sub-section (2). 


“It is interesting to note that section 3 of the Ordinance, 
which confers powers on the Provincial Government to 
acquire hats and bazars and to determine the question of 
compensation, provides for an appeal to the Commissioner 
against the order of the Collector in respect of payment of 
compensation. But it is incongruous that when a property i$ 
acquired upon payment of compensation, there would be a 
provision for an appeal, but that there should be no such right 
conferred upon the person concerned when his title to a 
property is wiped out thereby entailing a consequence whit 
is of a far more drastic character.” 

Turning now to a fishery, it was held in the ¢ 
Tazammal v. Province of East Pakistan*® that a 3 


ase of 
everal 


49. (1959) 11 D. L. R. 145. 
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na navigable river) is not included within 
estate and land, and aS such it is not 
ne 3° py the State under the provisions of the Act. A 

uiral y not be regarded as a profit arising out of 
al he sae that fisheries are in their nature mere 
a po ee ene which the water stands is true only in 
profits ol the OF fisheries, for, there the right to fish arises 
regard tO ee soil, but a several fishery in a navigable 
gnt 3 | right.51 There the right to fish arises 
incorporea sapak 
right to the soil but from the fact of navigability 
not irom! es A several fishery cannot be regarded as an 
or ne for, it has no connection with the act or 
aan of the owner of the land over which the navigable 
river flows. i i 

The fact that no provision has been made in section 39 of 
the Act for payment of compensation for a several fishery 
also leads to the conclusion that the legislature never 
intended to acquire such a fishery.54 In this case the learned 
Judges observed that as an inland fishery of a rent-receiver 
comes under the definition of the “estate” and “land,” it can be 
acquired by the Government. 

To nullify the effect of this ruling it was enacted in sub- 
section (2a) of section 20 of the Act, introduced by the East 
Pakistan Ordinance No. XII of 1960, that a tenant cannot 
retain any fishery other than a tank constructed solely by the 
Process of excavation. The same Ordinance has also provided 
m extended definition of land in section 2 (16a) of the Act to 
include all fisheries, several or territorial. 
tect (2a) has also the effect of excluding forest and 
Gas the possession of a tenant and it vest in the 
recevers, ent free from all encumbrances. So far as the rent- 
the date oy concerned, their interests are to vest either from 

the notification or from the date mentioned in 
$0. Tazammai p 
Shaha, awa Province of East Pakistan (1959) 11 D. L. R. 145. 


52. Toi 
53. id. 


54, 


o 
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CY Act. 1 
such a notification. But so far as ie 
are concerned, their interests are 

€ acqui 
Government on the notification of ten 
compensation-roll by virtue of Siliaecat., 
the Act.55 No fresh notification nee 
acquisition of their interests.56 


We shall now proceed to discu: 
Ss 
aulad, debutter or any other tru: ae 


under the provisions of the Act. 
We have already considered 57tha 
is a rent-receiver within the meani 
receiving interests held under wah i e the ren. 
debutter are hit by the notification of the 2nd ao a 
issued under section 3(1) of the Act. By the Pan oe 
Supreme Court of Pakistan in the case of Jdibendra Mido, = 
Province of East Pakistan.58 it was noticed that “by t 
operation of the Act this class of rent-receivers is divested of 
their interests in the land which, whether they vested in the 
Almighty or a deity or for the purposes of the Act in the 
mutwalli or the shebait, are from the date of the notification 
transferred absolutely to the Provincial Government.” And 
under sub-section (5) of section 3, the outgoing mutwalli or 
shebait becomes entitled to compensation as provided in the 
Act. Where acquisition has been effected in the alternative 
manner detailed in Chapter V, namely, by preparation of a 
record-of-rights and compensation assessment-rolls, the 
rent-receiver becomes liable to be dispossessed of all Tanda 
his khas possession except 375 standard bighas of land rel 
standard bighas per member of the family, whichever a 
greater. In such cases, by reason of sub-section 5 a yes 
section 20, a rent-receiver in possession of wakf, wakfa 


1964) 
tan 


the raiyats and 


wakf, 
St property can be aat 
Er 


ta mutwalli OT a Shebait 


55. Province of East Pakistan v. Secretary M. A. S. Madraso Os 
16 D. L. R. 281; Shaha Md. Elias v. Province of East 
(1964) 17 D. L. R. 277. 

56. Province of East Pakistan v. Secretary M. A. S- Mad 
16 D. L. R. 281. 

57. See P.29 

58. (1957) 9 D. L. R. 21 S. C. 


rasa (1964) 
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ter lands as are exclusively applied to religious 
purposes without reservation of pecuniary 
individual cannot be dispossessed. And where 
enefit for an m the lands held under any wakf, wakf-alal- 
ome oe is partly dedicated for religious or 
a oses and partly reserved for the pecuniary 
aritable PU P ividual, under sub-clause (ii) of sub-section 
nefit of ANY only such portion of the lands, as may be 
in accordance with the rules to be made in this behalf 
e ial Government, comes within this exception. 
tion (3) of section 37 directs that where the net income 
ee ortion of the net income in respect of any estate, 
heed ridns or tenancy, wholly or partly held under wakf, 
wakf-alal-aulad, debutter or any other trust or legal 
obligation has been dedicated and applied exclusively to 
charitable or religious purposes without any reservation of 
pecuniary benefit for any individual, the compensation 
payable for the acquisition of the interests of any rent- 
receiver in respect of the net income or the portion of the net 
income so dedicated and applied shall, instead of being 
assessed under clause (1), be assessed in the prescribed 
manner as a perpetual annuity, equal to such net income or 
portion of the net income, as the case may be. These are the 
basic provisions of the Act with regard to acquisition of walkf, 
wakf-alal-aulad and debutter properties. 

In the case of Jibendra Kishore v. Province of East 
Pakistan,59 a number of writ petitions were moved before the 
Dacca High Court challenging the validity of the acquisition 
e wakfand debutter property under the provision of the Act. 

was held 60 that the State can acquire such property like 
ay Properties and only they have to qualify and sarge 
Reon eae in the manner provided in sub-section (5) o 
_ ainst this decision an appeal was filed before me 

Preme Court of Pakistan.61 By the judgement of that Cou! 


ad oF debut 
charitable 


selecte : 
py the Provine 


59, 
0 11856) 8 D.L. R. 457. 
81, pid p.516. 


01957) 9 D. L. R. (S. C.) 21. 


D ~<a 


<a 


86 State Acquisition and Tenancy Act, q 
- 1959 


eight appeals were “remitted to High Court f 
Or dete 
ns inyo, g 


the question as to what extent the dedicati 

them come within the definition of religious x ., VOlveq 
are accordingly protected by Article 18 of the wtttions a 
and for granting such relief as the Court in its P Constitutia. 
consider to be appropriate in the circumstance Siscretion M 
appeals in which an attack had been made ia ESE Were 
acquisition of rent-receivers, interests where T " Validiy of i 
under wakf, wakf-alal-aulad or debutter an 4 k land hed | 
stated that the cases in question included no a Should be 
and all of them are cases of wakf or wakf-alabe ner 
Supreme Court was of the view that certain provi ae 


East Bengal State Acquisition and Tenancy Poin of the 
“strike religious institutions at their very root re 
* e 


question is whether, that being the effect of the provision: 
they constitute an infringement of the Fundamental K 
guaranteed by Article 18 of the Constitution.” 

The late Constitution of 1956 was then in force, and the 
protection referred to was expressed in the following terms :— 


“Subject to law, public order or morality : i 
(QD sta. aa ose and i 


(b) every religious denomination and every sect thereof 
has the right to establish, maintain and manage its religious 
institutions.” 

In the High Court it was held that the words “subject to 
law” had the effect of rendering religious institutions in 
question subject to the provisions of the Act and this was 
overruled by the Supreme Court principally on the gr ou 
that the Fundamental Right having been guaranteed by the 
Constitution could not be taken away by the law ee 
construe Article 18 in the manner adopted by the High ee 
would be to attribute an intention to the makers of a 
Constitution “to empower the legislature to take away ie 
the Muslims the right to profess, practise and propagate teir 
religion and to establish, maintain and manage 


ery oe 

religious institutions” and equally in the case of ane a 

Muslim citizens of the State. It was held that ject to 
“sul 


conclusion was impossible and that the expression i | 
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upon the legislature “the power to 
hich such institutions may be 
managed” but no power “to make 
titutions of religious character 

ished OF managed or that an existing religious 
stablis be abolished.” It was observed that the “law 
shall ons break out in open practices 


i tended to confer 
a manner in W. 
ed, maintained and 
at hereafter 10 ins 


be & 
institutions when professi 
may ste hes of peace or when belief, whether in publicly 
jnviting brea: Jigion Or running a religious institution leads 
precticing # eee public order.” It was in the light of these 
a oen ns that the order remitting the case to the High 
ee a made in the terms already mentioned. 

‘The remand petitions were in the first instance heard by a 
pivision Bench of the Dacca High Court composed of two 
Judges who differed in their views. 62 The difference arose as 
to the meaning and effect of Article 18(b) i.e., whether it gave 
protection to a wakf-alal-aulad which is a Muslim religious 
trust for the benefit of the creator of the trust or his lineal 
descendants in the first instance, with an ultimate dedication 
to God, to be applied for charitable purposes. Mr. Justice 
Akbar agreed that the wakf-alal-aulad is a religious institu- 
tion, but the Judge thought that in order to qualify for 
protection under Article 18(b), it is also necessary that such 
a institution should be one in which a religious denomina- 
tion has an interest, using the expression denomination in 
a = of a “religious sect or body having a common faith 
jig ae and designated by a distinctive name.” In 
eras of the learned Judge, a wakf-alal-aulad being a 
oa substantially for the benefit of the wakf's family’ 
and could ley as a dedication for the benefit of individuals, 
The ERR € regarded as a dedication for public purposes. 

'udge recorded the following remarks :— 


'B : 
tigen dealing with these different wakfs, 1 would like to 
cy that the learned Advocates for the parties confined 


Tay 
~E ents to the question as to whether a dedication for 


8 
` Md, Maha; an 
96. ahdi Ali v. Province of East Pakistan (1957) 10 D. L. R. 
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benefit of the wakfs descendants and family 
institution within the meaning of Article 18,” 


As regards other wakfs, his Lordship's : 
expressed as follows :—“In my opinion, de dication M™ i 
maintenance of Mosques and dargahs are MS for 
institutions within the meaning of Article 
Constitution.” 

Although his Lordship found that Provisions f 
maintenance of Mosques and dargahs and for for 
performance of ceremonies for the feeding of the poor the 
other charities were contained in the walcfs covered by os 4 

sae, A of 
the petitions before him, the learned Judge found it 
impossible on the materials before him to decide whether all 
or any of them should get the protection of Article 18 (b) and 
observing that the petitioners “will be at liberty to agitate this 
question later if they so desire,” he confined the relief in these 
six cases to cancellation of the notifications issued in respect 
of khas land of these wakfs only, on the ground that the 
notifications issued were defective. In the two remaining 
petitions, he found that the mutwallis had already filed 
regular suits to avoid the acquisitions, and, for this reason, in 
order to avoid contradictory judgments, his Lordship declined 
to grant the petitioners relief by way of a writ of mandamus, 
leaving them to agitate further questions by separate suits if 
they so desired. 

The other learned Judge, Mr. Justice Imam Hussain 
Chowdhury interpreted the judgment of the Supreme Court aS 
holding that wakf, wakf-alal-aulad and debutter are protected 
under Article 18 of the Constitution. The learned Judg? 
examined the matter in the light of earlier decisions and the 
Provisions of the law of Islam as had been done by Mr. sate 
Akbar also, and the learned Judge came to the conclusion th? 
wakf, wakf-alal-aulad and debutter are religious institutioni 
and, as to the provision in Article 18 (b) regarding “religio 
denomination or sect,” his Lordship's view was as Lae a 

“The expression ‘religious denomination’ is @ ge pa 
name for class of like individuals such as Christian, ue 


isa Teligi ous 


re 
religioy 
18(b) of the 
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very individual Christian as well as the 
means © ” 
h nmunity, etc. 


Judge then proceeded to observe : “In clause (b) 
ed Ju 


i opagate an; 
ne, the right to Prove it be imagined that such 
pigon gva oa establishment, management and 

E Ta religious institution which forms part ofa 
oei ion, is denied to a citizen?” 
ong d out that “every wakf ultimately 


ractice 0! nip also pointe 
His Lords Peile charity” and relied upon the rule of 
goes to the p hich had been stated in the judgment of the 


EA namely, that provisions ina acy eet 

ld receive liberal interpretation in favour fo) e citizen 
are in respect of those provisions which are designed to 
Saul the freedom of conscience and worship, which in 
the larned Judge's opinion was equally applicable in 
interpreting clause (b) of Article 18 of the Constitution. He was 
prepared to grant writ of mandamus in the eight cases before 
the Court irrespective of the pending civil suits. 

A difference thus having arisen, the point of difference 
was referred as is required by clause 36 of the Letters Patent of 
the High Court, to a third Judge for his decision. The third 
Judge (Mr. Justice Ispahani) after hearing arguments, 
expressed the opinion that the Supreme Court “expressly or 
oa have decided that wakf, wakf-alal-aulad and 
i ies religious institutions and protected under Article 
ofthe rena aition from acquisition” and that the purpose 
dedications i order was “the determination of the extent the 
purposes Aee Kea in these petitions are dedications for 
tharitable » Page by the Muslim law as religious and 
effect of restri a the argument that Article 18(b) has the 
‘pertains to on ing protection to religious institutions 
the learned aoe Particular religious denomination or sect, 
denon; natio udge was of the view that ‘every religious 
individuals s and every sect thereof includes also 
ination nd thus individuals as well as religious 

“tablish, fist and every sect thereof have the right to 
intain and manage its religious institutions.” 


_ ~S 


ji 


90 State Acquisition and Tenancy Act. 1950 
Accordingly, being in agreement with 
Chowdhury on both points, the learned Ju; dee ta i JUsticg 
to the East Pakistan Government “to with ray k order 
notices issued in respect of the rent-receivin g r Tescing k 
petitioners.” rests of the 


Against the order passed on remand, the Provi 
š d OVving 
Pakistan and seven others appealed to the Su € of East 
Pakistan.§3 During the pendency of the a Court of 
Law was declared throughout Pakistan on a p Marshal] 
1958 and the Constitution of 1956 was AOR ae, 
judgment of the Supreme Court which was not Se Eia The 
delivered by Munir, C. J., with whom Shahabuddin Was 
Rahman, JJ., concurred and it formed the Majority a 
According to the majority view the applications giving ae 
appeals have all abated under clause (7) of Article 2 of the 
Laws (Continuance in Force) Order, 1958 which was 
promulgated by the President on the 10th October of that year, 
This clause divides writs into two categories, ie. (1) writs 
“provided for by this order” and (2) writs “not so provided 
for.” In the case of writs falling under the first category, the 
-order declares that such writs may be issued by the Supreme 
Court as well as by the High Courts, and that the writs of this 
class already issued and the orders for such writs already 
made are valid whether the orders were made by the Supren? 
Court or by the High Courts. As regards the writs falling under 
the second category, the clause says that if such writs were 
issued by the Supreme Court after the proclamation ae 
before the order, a mere matter of three days, the writs a 
orders for them would be valid and binding on all Courts ia 
authorities in Pakistan, but that if they were not issued f 
made by the Supreme Court, e.g., where they were rea 
made by a High Court, they'are not to take effect, and spet 
applications for such writs and proceedings taken in resp 
of such writs shall abate. of the 
We may profitably quote here the relevant pon a that 
Judgment : “What we held in our previous judgment W 


sc 


63. Province of East Pakistan v. Md. Mahdi Ali (1956) 11 P: L-™ 


Record of Rights 91 


properties acquired were alleged to be 
. so far as it empowered the Provincial 
w ire such properties must yield to the 
titution that all citizens shall have the 
maintain religious institutions. We did 
i he law on a certain supposition and 
a a oe, apply it to the facts to be found by it 
on n If on investigation the dedications were 

an then under the law the dedicated property 
shed acquired by reason of Article 18 and in that event 


High Court was to exercise its discretion in granting or 
the Hi ° 


“according to the view taken by the High Court, even if the 
property was wakf, it could be acquired by the Government 
and, therefore, the question whether the dedications did or 
did not amount to wakf was not determined by that Court. The 
Supreme Court differed from the High Court in this view and 
held that if the properties are wakf they belonged to religious 
institutions the establishment or maintenance of which was 
guaranteed by Article 18 (b) and that, therefore, they were not 
liable to acquisition by the Government. We merely explained 
the law that had to be applied if the High Court found the 
properties to be wakf, but we ourselves did not apply the law 
because we did not determine the facts nor was any such 
determination by the High Court before us... . 


eee 18 had to be applied after the dedications were 
salsa e valid walkfs, there being no earlier occasion for the 
tl then e of that Artele because the requisite facts had not 
mot ae determined. The function of the High Court was 
tee “i merely ministerial but essentially judicial 
to them a ascertainment of facts and the application of law 
High Court left to the High Court. If, therefore, before the 
© law i he applied to the facts the law as expounded by us, 
authority ay - was changed by a competent legislative 
igh Coie made applicable to pending applications, the 
to apply ae bound to ignore our statement of the law and 
Wudicate € law which was in force at the time it had to 
on the existence of the right that had been asserted 


_ a 
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in the original applications. if the Laws 
Force) Order had come into force whil 
investigating the facts or before it w; Q 
law to the facts found by it, it Tase Upon to aa 
order which would have governed the rights gained a = 
the parties and not the law as expounded by us and liabilities, 
“When in compliance with the oe i 
Court investigated the existence aa aia 
investigation applied Article 18 to the 
judicially in a pending case. Had ari 
abrogated before the proceedings termi i 
direction in the orek of sean eg Eut, the 
have become infructuous and abortive and eae fr 
would have been bound to apply the law as it odete ne 
decided to issue the writs. The order of High Court ae Ste 
judice before us on special leave to appeal ving Ge 
granted, we are bound to apply the law as it exists today Re 
since Article 18 is no longer available to impeach the 
notifications the Court cannot allow the writs to operate ... 
Their foundation is a Fundamental Right that no longer 
subsists and is not available for an attack on the 
constitutionality of the law under which the notifications 
were issued. On the contrary, the law in force now directs that 
all such application shall abate . . . . I would, therefore, accept 
the appeals and hold that the applications giving rise to them 
have all abated under clause 7 of Article 2 of the Laws 
(Continuance in Force) Order.” 


Mr. Justice S. A. Rahman concurring with the majority 
view held in his separate Judgment that “with the abrogation 
of the Constitution on the promulgation of the Presidents 
Proclamation, the Fundamental Rights disappeard from a 
field entailing the consequence that laws existing 0" 5 
Statute Book were given a fresh lease of life by the i 
(Continuance in Force) Order, 1958, in their in 
condition and those of their provisions which Ka 
inconsistent with the Fundamental Rights have been 5 an 
in their full vigour. The East Bengal State Acquisition eof 
Tenancy Act, 1950 has undergone a similar change. Beca"! 


Onti: 
e the Hi ance m 


Nd the Hiz 
wakfs and, Hig 


er 
m, it was ae 
z 


ticle 18 itself been 
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ding in this Court, the subject matter of the 
pe appeals en me sub-judice and, therefore, the appeals are 
wee has DECO. rinciple laid down in Dosso’s case 64 and 


gie 
ai pout of the P 


jected as having abated.” 


the decision of the Supreme Court in 
3 65 when read together with the 
yendi Ali Khan Tee case®6 leads to the conclusion 
gecision in ee Court has laid down that so long as the 
that the Sapre Ents regarding maintenance and 
pundamental religious institutions are in force the 
managemer ve East Bengal State Acquisition and Tenancy 
weer ennol be resorted to for acquiring properties set 
HE maintenance of the institutions of wakf and 
dtuttano? It follows from this that if acquisition of such 
properties takes place under the Act at a time when no 
Fundamental Right is in force the same cannot be challenged 
on the basis of Fundamental Rights having been brought in 
force subsequent to the acquisition, as such rights guaranteed 
by the Constitution of 1962 do not operate retrospectively.68 
After the decision of Mehdi Ali Khan's case,®9 the case of 
Province of East Pakistan v. Nawab Habibullah?9 came up 
before the Dacca High Court. In this case four appeals were 
disposed of. In each of these suits, the plaintiff-mutwalli 
prayed for declaration that the provisions in the Act for 
acquisition of wakf estates are illegal, ultra vires and void 
and the notification under section 3 of the Act was also illegal 
PA es Prayer was also made for permanently restraining 
Ei ovemment from taking possession of the wakf 
ae In each of these suits there were averments in the 
Plaint that the notification under section 3 was not published. 
Paine ean 


. (1 
E peso 1 D. L.R. (S. C.) 1. 
tee 11 D.L. R. (S. C.) 318 
7, (987) 9 D. L. R. (S. C) 21 
cies of East Pakistan v. Nawab Khawaja Habibullah (1965) 18 D. 
(Dhaka Jalil Ahmed v. Province of East Pakistan (1965) 15 P. L. R. 
8 big, 1049 at 1113 = 19 D. L. R. 106 S. B. 
* (1959) 
W. ed 11D. L R, 
M965) 18 D.L p a7 SS 
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The suits were decreed in t 

notification in question was teen Courts n 
Government was permanently restraj e€ invalig a 
possession of the wakf properties. The Gove ed from al 
appeal before the High Court which reiterate ne fled 
taken by the Supreme Court in the case ea the Sam à $ 
Province of East Pakistan and Mehdi ae a ishore y, 
mentioned above. The appeal was dismiss t Khan's Case 
that the notification under section ra oni k 


3 was -© Broung 
the Government was restrained from takin: Publisheq and 
wakf properties. S Possess 


ion of the 

Then the case of Jalil Ahmed an 
East i 
Sohne panies te ase 

y 3 Judges. The jud; 
delivered by Sattar, J. with whom Ali, J. CAcnael a 
J. delivered a dissentient judgment. In this case two eet! 
were raised : (a) Whether by the notifications datea me 
May, 1959, issued by the Government under sub-section (1) 
and (2) of section 3 of the East Bengal State Acquisition and 
Tenancy Act, the effect of the notifications of the 2nd April, 
1956 issued earlier under ihe same provisions was wiped out? 
(b) Whether the second exception refers to all wakf and 
debutter interests acquired as well as not acquired or relates 
only to wakf and debutter interests not acquired till then. 

After considering the earlier cases on the subject Saltar 
and Ali, JJ. came to the following conclusions :— 

(1) So far as those mutwallis and shebaits who were rent- 
receivers are concerned, their rent-receiving interests and 
non-retainable khas lands vested in the provincial 
Government by the notification dated 2nd April, 1956. 

(2) So far as the retainable khas lands of such mu 
and shebaits are concerned, any quantity in excess of the 
retainable limit vested in the Provincial Government on and 
from the first day of the agricultural year next followin! 
date on which notifications under sub-section (2) of section " 
were published. If in respect of any such land no compen 


d others v, Province of 


Ourt in 
ent was 


twallis 


g the 


71. (1967) 19 D. L. R. 106 S. B. 
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1] has been prepared the Government 
as having vested in it simply because 
nt-roll in respect of the area 
nd duly published. In the case of 
r Chapter yV the interests which are 
if assessment of compensation in regard 
made and published as provided in the 


sment-r0 


Act. the mutwallis and shebaits other than rent- 
(3) So far s oncerned, their acquirable interests have 
eer Chapter V, subject to the inten 

(4) There are undoubtedly authorities for me propostion 
hat there:is a difference between enforceability of a law 
consistent with the Constitution and the enforceability of 
such a law by means of an unconstitutional precedure laid 
damin the statute which was enacted before the coming into 
brce of the Constitution. After the acquirable interests vested 
in the Provincial Government and they became entitled to 
possess the same nothing remained to be done under the Act 
which can be said to be inconsistent with the Fundamental 
Rights guaranteed by the Constitution and there is no bar for 
the Provincial Government to possess these interests. 

It may now be observed that the Government should 
acquire the wakf and debutter properties. It is expected that 
he religous and charitable institutions will run smoothly at 
hoa aan able administrator under the Government. 
ation Bis cannot be two land tenure systems in one 
lie is th the enactment of the Act almost all the estates 
the khas ae Government should take steps to acquire 
Pathetic big, held under wakf-alal-aulad. We are aware of 

nds of unse and miseries from the beneficiaries at the 
‘teated for i mutwallis. Wakf-alal-aulad has Been 

they suffer ie ‘appiness and well-being of the beneficiaries. 
that the kh € very object is frustrated. It may be suggested 
Asti d as lands held under wakf-alal-aulad should be 
"ier, to the beneficiaries. That will give them adequate 


-4 
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21. Payment of rent for land ret. "o 


lands of which a rent-receiver 
cultivating under-raiyat or a no: 2 i 
possession under section 20, shan = ‘ue 
fair and equitable rent as may be det, a ent of 
provisions of this Act. ermined Und Sa 
22.72 All lands to be liable to fai 
determined under this Chapter : (1 eae ©quitab 
: : (1) Notwithstang; le reng 
contained in any other law for the ti din i 
any entry made in the record-of-ri 
finally published under Chapter X ie Prepared and 
1885, all lands in any district or part of a a ate Tenaney y, 
in respect of which a record-of-rights is pre tie OF local area 
under this Chapter shall be subject to the i ae me rene 
equitable rent determined in accordance with the e aiani 
of this Chapter and the rent so determined shall be aana 
the record-of-rights so prepared or revised : P RA 
Provided that it shall not be necessary to determine under 
this Chapter, the rent of any land, the rent of which has 
already been determined under section 5 and the rent so 
determined shall be deemed to be fair and equitable rent 
determined in accordance with the provision of this Chapter. 
(2) Where the fair and equitable rent determined or deemed 
to be determined for any land under the provisions of this 
Chapter has not taken effect earlier under any other 
provision of this Act it shall take effect from the first day of 
the Agricultural year next following the date of publication d 
the notification under sub-section (2) of section 43 declaring 
that a Compensation Assessment-roll in respect of the area 
which the land is situated has been finally published. ; 
Note : Section 22 declares that fair and equitable rent is 
be assessed upon all lands. This section was substituted a 
the former section by the East Pakistan Ordinance oe ai 
1958. Under sub-section (1) all lands in any district oF p 


ained in Poss 
a Cultiva; : 


tenant 


me bei 
being in force or j 


72. Section 22 was substituted for the former section 2 
Bengal State Acquisition and Tenancy (Second 
Ordinance, 1958 (E. P, Ord, XLIV of 1958) section 9- 
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area in respect of which a record-of-rights 
revised shall be subject to the payment of 
prepared OF t so determined shall b 
‘table rent and the rent so mine: all be 
equita ord-of-rights so prepared or revised. After 
in the ne no land will be held rent-free or at a low 
es opinion of the Special Committee “it will 
` las of proprietors if the rent-free proprietors, 
tenure-holders or rent-free raiyats are allowed to 
rent-free d rent-free even after the acquisition or to hold 
hold nee rate of rent"73 The rent of the khas lands of the 
er will be determined on the principle laid down 
in section 5 of the Act and the rent so determined will be 
deemed to be fair and equitable. 

sub-section (2) directs that where the fair and equitable 
rent has been determined for any land but it has not been 
given effect to under any other provisions of the Act, it shall 
take effect from the first day of the agricultural year next 
following the date of publication of the notification under 
sub-section (2) of section 43 declaring that a compensation 
assessment-roll has been finally published. 

23. Determination of fair and equitable rents of khas 
lands : In preparing or revising a record-of-rights under this 
Chapter, the Revenue-officer shall determine the rent of every 
parcel of land in the khas possession of a proprietor or 
tenure-holder, including a proprietor or tenure-holder whose 
Interests have been acquired under Chapter II, within the area 
‘owhich such record relates— 

(i if such land be agricultural land, [at a rate which the 
Revenue-officer may deem fair and equitable having 
regard to the rates of rent generally]? 4 paid by 
occupancy raiyats for lands of a similar description 
and with similar advantages in the same village or in 
the neighbouring village, and 


trict OF local 


23, 
4. aue 8 of the report. 
the yah within square brackets were substituted for the words “on 
engal s of the prevailing rate of rent" by section 10(1) of the East 
rinancs Acquisition and Tenancy (Second Amendment) 
®, 1958 (E. P, Ord. No. XLIV of 1958). 
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(ii) if such land be non-agricultural la 
the Revenue-officer may r 
having regard to — g 
(a) the rent generally paid to the Provin 
or to any other landlord for non-agri m 
with similar advantages or of a smeo ii lan 
the vicinity, as descriptio 
(b) the market value of the land immedi 
publication of the notification under sı 
(c) the rent which would be payable if thi 
at not more than one per centum of such market 
5 i s value. 
whether or not such proprietor or tenure-holder is ps 
to retain possession of such parcel of land under S 
Provided ‘° that in any estate, taluk or tenure when 
land revenue settlement was made within the last ihien 
years, the rate of rent adopted as fair and equitable in id 
settlement may be taken to be the [fair and equitable)76 rent 
within the meaning or this section. 


ata ra: 
deem fair atid en Wh; 
qui 


cial Goy 
ent 


s 
N in 
ately before the 
ection 17, ina he 
© rate were fixed 


Explanation.—For the purposes of this section “land” does 
not include any building or structure standing thereon. 

Note : Section 23 provides how fair and equitable rent is to 
be determined with regard to the khas lands of a proprietor or 
a tenure-holder in preparing or revising a record-of-rights. In 
case of agricultural land, the Revenue-officer will determine 
the rent at the rate which he may deem fair and equitable 
having regard to the rates of rent generally paid by occupancy 
raiyats for lands of a similar description and with similar 
advantages in the same village or in the neighbouring 
villages. In case of non-agricultural land, he will determin? 
the rent at the rate which he may deem fair and equitable 
having regard to (a) the rent generally paid by a tenant to the 


ion 6 of the 


Act, 1954 
o force 


75. This proviso was substituted for the original proviso by eai 
East Bengal State Acquisition and Tenancy (Amendment) A 

(E. B. Act. XII of 1954) which shall be deemed to have come int 

on the first day of January, 1952. 

The words within square brackets were substituted for the words 

rate of" by the East Bengal State Acquisition and Tenant, 

Amendment) Ordinance, 1958 (E. P, Ord.No XLIV of 1958) sect? 


16. uprevaliné 
y (Second 


n 102) 
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r to any other landlord for non- 
milar advantages or of a similar 
ae vicinity. (b) the market value of the land 
fore the publication of the notification under 
ting the preparation or revision of record-of- 
ent which would be payable if the rate were 
ne per centum of such market value. 
he proviso where a land revenue settlement was 
acu eats taluk or tenure within the last fifteen 
aaa aw of rent adopted as fair and equitable in such 
rahe may be taken to be the fair and equitable rent for 
Te pas lands of a proprietor or a tenure-holder. It is also 
rovided in the explanation that for the purpose of this 
will not include any building or structure 


rnment o 


-a] GOVE! K 
cial ds with si 


7 direc 


section “land” 
standing thereon. 

24. Determination of fair and equitable rents of raiyats 
and under-raiyats : (1) In preparing or revising a record-of- 
rights under this Chapter, the Revenue-officer shall, subject to 
the provision of sub-sections (2), (3) and (4), presume the rent, 
payable in respect of any land held by a raiyat or an under- 
raiyat in the area to which such record relates at the time of 
preparation or revision of such record, to be fair and 
equitable. 


K Where the rent so payable in respect of any such land by 
a raiyat is in the opinion of the Revenue-officer unfair or 
raain, he may reduce such rent [to what is considered by 
n a fair apa equitable, having regard to the rates of rent 

erally|’7paid by the occupancy-raiyats for lands of a 
aa a 


77. 

Towards and comma “to what is considered by him as fair and 

optabile, but not below" were substituted for the words “on the basis 

Tiger en 7 of the E. B. State Acquisition and Tenancy 

to have ment Act, 1954 (E. B. Act XII of 1954), which shall be deemed 
" ue force on the first day of January, 1952. : 

Substituted having regard to the rates of rent generally" were 

section 4 for the words “but not below the prevailing rate of rent by 
Mende Oh the E. B. State Acquisition and Tenancy (Second 

ment) Ordinance, 1958 (E. B. Ord. XLIV of 1958). 


O 
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similar description and with similar adv; 
village or in the neighbouring villages. 


(3)78 Where the rent payable for any la 
raiyat is, in the opinion of the Reuen by an Under. 
inequitable, he may reduce such rent to icer, Unfair a 
exceeding the fair and equitable rent an amount not 
occupancy-raiyat for lands of a similar Pevable by a 


descri n 
similar advantages in the same village or in enon oa With 
eighb; 


antages in the à 


villages, increased by fifty per centum. Ouring 
(4) If any raiyat or under-rai i 
iyat pays, in 
land referred to in sub-section (1), rent either i ed a of any 
r on the 


estimated value of a portion of the 

with the crop or in more than one of a to 

officer shall commute such rent to a fair and e oe 

money-rent at an amount not exceeding one-tenth of the Fa 

aa — oe gross produce of such land obtained by 

mu! ng t! i i 

in i aie ead Ey eps; a eee 
è a ge price of each kind of 

produce prevailing in the preceeding twenty years, excluding 

the years in which such prices were abnormal : 

Provided 79 that the Revenue-officer shall, at the time of 
commuting such rent to a fair and equitable money-rent, 
allow for the superior landlord of such raiyat or under-raiyat 
a margin of profit of not less than twenty-five per centum and 
not more than fifty per centum of the rents payable by the 
superior landlord of such raiyat or under-raiyat (when such 
superior landlord pays rents either in kind or on the suimated 
value of a portion of the crop of at rates varying with the crop 
or in more than one of these ways.]80 


78. Sub-section (3) was substituted for the original sub-section (3) bY 
section 7 of the East Bengal State Acquisition and Tenancy 
(Amendment) Act, 1954 (E. B. Act. XII of 1954), which shall be deem? 

7 to have come into force on the 1st day of January, 1952. atthe 

3 bs abt was added after substituting a colon for the full-stop 
Sub-section (4) of i ibi r 

80. These words were Heal tee af the proviso to sub-section we 
seston 24 by section 7 of the East Bengal State Acquisiee 

enancy (Amendment) Ordinance, 1956 (E. B. Ord. No.lll of 1959+ 
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24 provides how fair and equitable rent is to 
pote 1520408 regard to the land held by a raiyat or an 
pe deler ed 7 reparing Or revising a record-of-rights. Sub- 
snaer at ait the Revnue-officer to presume the existing 
ction 1) dir such a tenant to be fair and equitable. 
ati rovides that where the rent payable by a 
P inequitable; the Revenue-officer may 
hat he considers to be fair and equitable. 
nsider the rates of rent generally paid by 
lands of a similar description and with 
llage or in the neighbouring 


„b-section (2) 
n 

„atis unfair a 
out the rent to W! 
so he is to co! 
for 
upancy-raiyats ` 
Sis advantages in the same vi 
villages. bi 
sub-section (3) contemplates that where the rent payable 
fair and inequitable, he may reduce 


iyan under-raiyat is un À 
herent and fix it at 50 per cent more of the fair and equitable 


rent payable by an occupancy-raiyat for lands of a similar 
ġscription and with similar advantages in the village or in 
the neighbouring villages. Thus where an occupancy-raiyat 
pays Rs.4, an under-raiyat will pay Rs.6. 

Sub-section (4) directs the Revenue-oflicer to commute the 
rent in kind payable by a raiyat or an under-raiyat into a fair 
and equitable money-rent not exceeding one-tenth of the total 
value of the annual gross produce of the land held by such a 
nant, The annual gross value of the land will be determined 
Snuligtpiig the normal annual yield of that land by the 
mae pee of the produce prevailing in the preceding 20 

oes the years in which such prices were 
Yield ofland ule 29 gives us the clue how the normal annual 

"29, (1) fre be determined. It states as follows :— 

‘Wh tent ag 5 normal annual yield of any land, for which 
Payable dalih, referred to in sub-section (4) of section 24 of 
Ne (2) to 6 determined in the manner prescribed in sub- 


(2) 
bia er each thana, the Revenue-officer shall determine, 
ae the average outturn (in maund) of different 
Where the or different classes of lands. 
ase p- € Revenue-officer considers it necessary, he may 
Cutting experiments to be made for the purpose. of 


i, _ ae 
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determining the average outtu: 
class of land in the fen rn of any crop Per acre, g 
“(3) When the Revenue-officer has det R Š i 
outturn under sub-rule (2), he shall Saas. ee 
thereto to be published at some convenj 
village within the thana, with a general i Place in ea 
landlords and the tenants concerned th ice info ing th, 
objections to such figures within thirty da x : they may Me 
such publication. The fact of such Be erat Tom the date of 
date on which objections may be filed yy the last 
proclaimed in each such village by beat of d Shall also he 
such publication. Tum on the date of 
“(4) The Revenue-officer may, a: i 
objection, if any, filed under aber tle eae ns ae 
outturn so determined. ' © average 
“(5) For the purposes of sub-section (4) of section 24, th 
normal annual yield of ‘any crop in respect of any land of a 
class shall bear the same proportion to the average outtur of 
such crop per acre determined for such class of land in the 


hi € ave 
€ figures rea 
3 


thana under the foregoing sub-rules as the area of such land ; 


bears to the area of one acre. 


“(6) If the Revenue-officer thinks that the application of | 
such average outturn to any land will be unfair or inequitable, ; 


he may, after giving the parties an opportunity of being heart, 
determine the normal annual yeild of such land in such 
manner as he considers fit, and in doing so, he shall have 
regard to the circumstances of each case and record the 
reasons for and the basis of such determination.” 

In computing the rent in kind into a fair and equitable 
money rent, the Revenue-officer is to allow for the superio 
landlord of a raiyat or an under-raiyat a margin © 
not less than 25 per cent and not more than 50 perc 
rents payable by such a superior landlord. gi 

25. Determination of fair and equitable rents of ae 
agricultural tenants : In preparing or revising 4 recor’ hal 
rights under this Chapter, the Revenue-officer in 
determine the fair and equitable rent of all non-3g en £ 
lands held by non-agricultural tenants other | 
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ance with the provisions of section 23 
on-agricultural lands : 
s0 sed that when any such tenant holds any such land 
vide der any person other than a proprietor or a 
ediately ae Revenue-officer shall presume the existing 
eni ae such tenant for such land to be fair and 
rent payable y it exceeds by more than fifty per centum the 
equitable om are rent payable in respect of such land by such 
fir and ai jt so exceeds the Revenue-officer shall fix the 
on a Jand so held by such tenant at a rate not exceeding 
m as the fair and equitable rent payable for such land by 
ne person by more than fifty per centum. . ; 
25A.8) Enhancement and assessment of rent in certain 
cases : (1) When the rent of a taluk, tenure, holding or tenancy 
is less than the rent or revenue payable by the landlord of 
such taluk, tenure, holding or tenancy to his superior 
landlord or the Provincial Gcvernment, as the case may be, 
the rent of such taluk, tenure, holding or tenancy may be 
enhanced by the Revenue-officer to an amount not less than 
the rent or revenue payable by such landlord in respect of such 
taluk, tenure, holding or tenancy : 

Provided that when any such taluk, tenure, holding or 
tenancy comprises a portion of the land of the parent estate, 
taluk, tenure, holding or tenancy, the Revenue-officer shall, 
in determining the amount of enhancement of the rent under 
this section, take into consideration the rents payable to such 
eee for any lands and the rental value of any lands in 
reas “a Possession of such landlord included in the 
lin ng portion of the land of the parent estate, taluk, 

» holding or tenancy. 
eo any land held by a tenure-holder, a raiyat, an 
R R or a non-agricultural tenant is liable to be 
T i Tent, but no rent has been assessed in respect 
» the Revenue-officer shall determine the rent payable 


ara 
al. s 
an 25A was inserted by the East Bengal State Acquisition 
Ora, Nee (Second Amendment) Ordinance, 1958 (E. P. 
- No.XLIV of 1958; Section 12. 


jn accord: 
ply ton 


_ — 
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by such tenure-holder according to the 


f Principle of Sech 
of the Bengal Tenancy Act, 1885, and by such ction 7 
underraiyat or non-agricultural tenant ad raiyat or 


principle of section 26. cording to the 
26. Assessment of rent for rent-free land : D Wh 
land is held by a raiyat or an under-raiyat free of Tent ere 
for such land shall be determined lat a rate a he Tent 
Revenue-officer may deem fair and equitable having eae the 
the rates of rent generally]82 paid by the occupancy ate i 
for lands of a similar description and with alongs 
vantages in the same village or in the neighbouring villages, a: 
(2) Where any non-agricultural land is held by a tii 
free of rent, the rent for such land shall be determined in 
accordance with the provisions of section 23 so far as they 
apply to non-agricultural lands. 


Note : The object of section 26 is to convert the rent-free 
holdings of a raiyat or an under-raiyat into revenue-paying 
holdings. Originally it was declared that the rent of such 
lands will be determined on the basis of the prevailing rate of 
rent. But the East Pakistan Ordinance No.XLIV of 1958 directs 
the Revenue-officer to determine the rent on the basis of the 
rent paid by the occupancy raiyats for lands of a similar 
description and with similar advantages in the same village 
or in the neighbouring villages. 

Sub-section (2) provides that the rent of non-agricultural 
land shall be determined in accordance with the principle 
laid down in section 23 of the Act. We have already considered 
the scope of that section. r 

27. Creation of separate holdings or tenancies in certain 
cases : Where a rent-receiver other than a proprietor a 
tenure-holder holds only a portion of a holding or E a 
his khas possession, such portion shall be constituted es 
separate holding or tenancy and assessed to rent separate” 


he 
82. The words within square brackets were substituted won 
words “on the basis of the prevailing rate of rent’ PY Secon 
13 of the East Bengal State Acquisition and Tenancy sl. 
Amendment) Ordinance, 1958 (E. P. Ord. No.XLIV of 1 
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h assessment, the Revenue-officer shall 
making SU of the original holding or tenancy, the 
2 ye! value of the new holding or tenancy 
. of this Chapter for the determination of 
holding or tenancy of that class. 

* 83 


; are: 
tionate 
popore rovisions 


an table rent of a 
wir and equitabl ; a e $ z 
+ 


’ ent of rents of service tenancies : In preparing 


28, Assessm ord-of-rights under this Chapter, the 
or revising * shal fix, in respect of every land held within 
eens be record relates by a person who has 
any area = ka evidence produced before him to be entitled to 
we ae oat free of rent in consideration of some service to 
pe oem arent [at a rate which the Revenue-officer may 
ne and equitable having regard to the rates of rent 
gnerally]84 paid by occupancy raiyats for lands of a similar 
description and with similar advantages in the same village 
or in the neighbouring villages and shall record such person 
inthe record-of-rights as a raiyat : 

Provided that nothing in this section shall apply to any 
land held within the boundaries of a tea esate or any other 
industrial organisation. 


Note : Section 28 deals with assessment of rent on a 
service tenancy. Under the original section the Revenue- 
officer was authorised to assess the rent on such a tenancy on 
the basis of prevailing rate of rent. But subsequently this rule 
‘as changed by the East Pakistan Ordinance No.XLIV of 1958 
Under Which the rent is to be fixed at a rate which the Revenue- 
icer may deem fair and equitable having regard to the rates 


Se 
i hs Proviso to section 27 added by section 12 of E. B. State 
aie and Tenancy (Amendment) Act, 1952 (E. B. Act VI 
Anlat was omitted by section 8 of the East Bengal State 
è of 194 and Tenancy (Amendment) Act, 1954 (E. B. Act. XII 
4, 2 
means within square brackets were substituted for the 
ne termined on the basis of the prevailing rate of rent 
Amend East Bengal State Acquisition and Tenancy (Second 


Seton i Ordinance, 1958 (E. P. Ord. No.XLIV of 1958), 
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of rent generally paid by occupancy-raiyats for 
similar description and with similar advanta, ; r 1 nd of 
village or in the neighbouring villages. After Sin the. è 
rent the Revenue-officer is to record a service poo Ment a 
record-of-rights as a raiyat. But this right is ss i 
persons holding rent-free lands in considerati available to 
service within the boundaries of a tea estate e of Some 
industrial organisation. ANY other 

In the case of Narayan v. Ganesh,85 the qu 

estio; 

whether a transferee of a service tenure could acquire n Was 
when it was not transferable by law. It was held by sane title 
C. J., that section 28 does not authorise the transference ae 
service tenure. If a chakran tenancy could not be transfered 
it would not become transferable merely because of the 
provisions of section 28. This section only provides that if the 
holder of the chakran had so desired he could get himself 
recorded as a raiyat upon assessment of rent indicated by this 
section,86 

29. Effect of rents settled under this Chapter : (1) All rents 
determined under this Chapter and entered in the record-ol- 
rights finally published under section 19, shall, subject to the 
provisions of section 53, be deemed to have been correctly 
determined and to be fair and equitable for the purposes of 
this Act. 


(2) No suit shall be brought in any Civil Court In respect of 
the determination of any rent to the determination of which 
the provisions of this Chapter apply or in respect of omission 
to determine any such rent. t 

30. Bar to jurisdiction of Civil Court : (1) After an wa 
has been made under section 17 directing the preparation i 
revision of a record-of-rights in respect of any oa 
Court shall entertain any suit or applica 
alteration of rent or determination of the status 


pan 
or the incidents of any holding or tenancy in such area: 


85. (1965) 17 D. L. R. 308 = 16 P. L. R. (Dacca) 18- 
86. Ibid. 
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application relating to such area is pending 
such suit eit on the date of such order, it shall not be 
ay ga civil CO hand shall abate. 
forthe "suit in this sub-section includes an appeal. 
gplanation Il be brought in any Civil Court in respect of 

(2) No suit sha s the preparation or revision of records-of- 
order i chaplet or in respect of framing, pub- 
rights under on attestation of such record or any part of it. 
ications gee eal or proceeding in a Civil Court or High 
(3) No ao land, nor any order passed in such suit, 
cartii ceeding: shall operate as a bar in any way to the 
= ation or revision of records-of-rights or of 
ae ansation Assessment-rolls in accordance with the 
provisions of this Act. 

Note : Section 30 ousts the jurisdiction of the Court in 
certain matters. The object of this section is to avoid 
conflicting decisions of the Civil and Revenue Court upon the 
same matter. Two proceedings should not go on 
simultaneously for the determination of the same matter. 

Sub-section (1) provides that after an order has been made 
under section 17 directing the preparation or revision of a 
teord-of-rights in any area, no Civil Court shall entertain 
any sult or application in that area in the following matters 
= 

la) for the alteration of rent, or 

b) for the determination of the status of any tenant, or 
& a determination of the incidents of any holding 
mue Aca or application is pending relating to these 
Section 17 on 3 Civil Court on the date of the order under 

te. In this fo not be further proceeded with and shall 

ide ub-section a suit includes also an appeal. 
Court in sub-section (2) no suit can be brought in any Civil 
"Vision ae: of any order directing the preparation or 
lication record-of-rights or in respect of framing, 
t, * Signing or alteration of such record or any part of 


o 
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Sub-section (8) provides that no sult, appe: 
relating to any land in any Civil Court or Hi; T o Proceed 
order passed In such sult, appeal or proceeding Cour Nor ait 
a bar in any way to the preparation or evis “his Peraig 2 
rights or of compensation asscssment-rolls He of Teeord.op 
with the provisions of this Act. N Accor 


daneg 
It is no doubt true that this section bars the 


the Civil Court in respect of the Matters mentation of 
but not in respect of any suit declaring the ‘he therein 
and 


possession of any land which has been i 
in section 54 of the Act.87 A suit for a pa nar Fre 
tenant is entitled to certain tenancy right in repack, i 
particular land is a suit purely for the declaration of his ik 
to the land.88 Such a suit not being for a declaration of ay 
question relating to his status as a tenant is not barred by the 
provision of this section.89 The Revenue-officer, when 
preparing the record-of-rights or compensation assessment- 
rolls, cannot ignore the final orders or decrees of a Civil Court 
making such declaration.9° 

In the case of Abdul Mannan v. Mafizuddin,9! the special 
Judge held that the Assistant Settlement officer in disposing 
of an appeal under section 19(2) of the Act passed a wrong 
order and directed the party affected by it to seek relief ina 
competent Court. In the opinion of the High Court this is 
perfectly a legal order and the Court has got jurisdiction to 
entertain the suit.92 

In the case of Mofizur Rahman v. Province of Bas! 
Pakistan,93 the Revenue authority started proceedings Lead 
section 20(1) of the Act against the father for the acquis! te 
of his excess lands and included the lands in possession © 


. Abdul 

87. Safiuddin v. Moslem Ali (1960) 12 D. L. R. 266; AP 
Mannan v. Mafizuddin (1958) 10 D. L. R. 527. 

88. Safiuddin v. Moslem Ali (1960) 12 D. L. R. 266. 

89. Ibid 

90. Ibid 

91. (1958) 10 D. L, R. 527 me 

92. Abdul Mannan v. Mafiziddin (1958) 10 D. L. R. 527- 

93. (1961) 13 D. L. R. 538, 
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sround that those lands also belong to the father, 
on the Bf 


son merely a benamdar of the father. The father and 

son being two separate villages and lands were recorded 
{he son lived ee both separately in the record-of-rights. The 
in possession ot brought a declaratory suit against the 
son as a Revenue authority praying that the order of the 
decision 0 ats illegal, void and without jurisdiction. It was 
said author Y sehalf of the Government that the suit was not 
contended on in view of the provisions of section 19(3) and 
aes f the Act. But it was held that the plaintiff is not 
ene proceedings started against his father as he is 
apn Hie to the proceedings and in the absence of evidence 
arte plaintiff was aware of the preparation of record-of- 
rights, both the contentions fail. 

The jurisdiction of a Civil Court cannot be taken away by 
implication. So far as the ouster of jurisdiction is concerned 
the legislature must do so by express provision made in that 
behalf. The ouster of jurisdiction should not be lightly 


inferred.94 
Areference to some cases decided under section 111 of the 
Bengal Tenancy Act, 1885 may throw some light on the point. 
That section is analogous to section 30 of the present Act and 
Provides for stay of proceedings in Civil Court during 
Preparation of record-of-rights. In the case of Troylkhyanath 
v M. N. Macleod,95 it was held by Stevens and Pratt JJ. that a 
for possession on the allegation that the defendant was a 
ie and not a tenant cannot be stayed under section 
sul for i Bengal Tenancy Act because it cannot be said to be a 
of Rajan € determination of the status of tenant. In the case 
Hookera t” Sheo Prosad,96 it was held by Maclean C. J. and 
defendant — a suit for ejectment on the ground that 
tent or Sy br en was not one for the alteration o 
letermination of the status of any tenant 
the meaning of section 111 of the Bengal Tenancy Act 


94, Sa i 
95, addin v. Moslem Ali (1960) 12 D. L. R. 266. 
(1901 ( ) 
9, (1906) L L. R. 28 Cal, 28. 
aoe: LU 63 notes porti: 


_ S 


 — 
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and was consequently not barred under th 
Similarly in the case of Kshemananda v. Rash at Sectio; 
ejectment suit was brought against the defendant, ™aya,97 an 
he was an under-raiyat and that notice had “él 
section 49 of the Bengal Tenancy Act. The defend, der 
written statement claimed to be an occupancy- anth is 
contended that by section 111 of the Bengal ie ot an 
proceedings against him should be stayed until ii, Act, the 
after the final publication of the record-of-rights ie Months 
by Rankin C. J., and Costello J., that section 111 qu. 
apply. Section 111 does not mean that in any case tis Not 
. tenant choose to raise a question as to status, the ena ae 
~ prevented from taking action in the Civil Court lider | s 
ordinary law. the 


in, 
been given E iat 


It is now evident that the test is to find out whether, in the 
proceeding before the Civil Court under section 30 of the Act, 
the matter in issue involves the question of alteration of rent 
or the incidents of any tenancy or the status of any tenant 
and, once that test is satisfied, the suit or proceeding must be 
stayed. 

- 31. Preparation of Compensation Assessment-roll on the 
basis of the existing record-of-rights : (1) The Provincial 
Government may, instead of proceeding under section 17, by 
notification in the official Gazette, order that a 
Compensation Assessment-roll be prepared under Chapter V 
in respect of any particular district, part of a district or local 
area, on the basis of the record-of-rights last prepared and 
finally published under Chapter X of the Bengal Tenancy i 
1885 [or Chapter IX of the Sylhet Tenancy Act, 1936.1 h 
without any revision or after revising or recording only Fa 
particulars in such record as may be specified in da 
notification. 


97. (1927) 32 C. W. N. 132. section 


13 of the East Bengal State Acquisition an 


98. The expression within scuare brackets was inserted PF ancy | 
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an order is made under sub-section (1), 
hall revise Or record such particulars, if any, 

ficer 5 h such rules as may be made in this behalf 
aw Government and settle fair and equitable 
the principles laid down in sections 23, 24, 

ent 99 26, 27 and 28 and shall then correct such record- 
5, 25A | to incorporate therein the particulars, if any, 
wn recorded and the fair and equitable rents so 


a when 
ro 
| ecordan jal 
n he provincia 
y š according tow 


pights 
gg revise 
sttled. 
BA record-0! 
te deemed to ha’ 


under this Chapter. 
(4)100 When an order is made under sub-section (1) in 


respect of any area, sections 105, 105A and 106 of the Bengal 
Tenancy Act, 1885, or sections 121, 122 and 123 of the Sylhet 
Tenancy Act, 1936, as the case may be, shall cease to apply to 
| ch area, and applications, suits or proceedings under those 
sections, pending on the date of such order, shall not be 
futher proceeded with and shall abate. 

Note : Section 31 provides for preparation of com- 
| wnsation assessment-roll on the basis of existing record-of- 
tights. This provision was made on the basis of the report of 
te Special Committee. They suggested that instead of 
tvising the record-of-rights of the districts where it had been 
feared under Chapter X of the Bengla Tenancy Act during 
oa ten years again according to the provisions of this 

pter—the revised record-of-rights already prepare in those 


distr 
Sis Should be adopted as the basis for the compensation 


Be o O 
%9, 
apa iures, comma and letter within square brackets were 
Ana for the figures “25” by the East Bengal State 
958 (E, ion and Tenancy (Second Amendment) Ordinance, 
™ Suban i> Ord. No. XLIV of 1958), Section 15. 
State Faas (4) was added by section 13 of the East Bengal 
quisition and Tenancy (Amendment) Act, 1952 (E. B. 
` 1 of 1952), 


f-rights corrected under sub-section (2) shall 
ve been duly revised and finally published 


(Amendment) Act.1952 (E. B. Act. VI of 1952) 


po 


CHAPTER -V 


Assessment of compensation and acquisition o 


rent-receivers and of certain other inte f inter, 


Tests, 
[This Chapter deals with the alternative ‘ 
acquisition of property by preparation of record-o 
compensation assessment-rolls. It came into fore 
from Ist August 1963.! Section 33 deals with the 
assessment of compensation and A a of 
compensation assessement-roll. Under section ite ig 
cosharer in a tenure is required to be treated Separately Pa 2 
purpose of assessment and payment of compensation as 
N á i with 
certain exceptions. Section 38 provides for preparation of 
compensation assessment-roll of a rent-receiver having 
interests in more than one area. Section 35 and 36 furnish the 
method of calculating gross assets and net income of a 
rentreceiver. Under the latter section the recipient of 
malikana has been described as a recusant proprietor? 
Section 37 declares the rates of compensation payable to 
rentreceiver on the basis of net-income of his property. 
Section 39 declares the rates of compensation for khas land 
and land held under wakfs, wakf-alal-aulad, debutter or any 
other trust on which any hat or bazar is held or which 
consists of any forest or fishery or which is used for a feny. 
Section 40 directs the Revenue-officer to publish the draft of 
the compensation assessment-roll in a prescribed manner 
and within the prescribed limit. Section 41 gives the right of 
appeal against the order of the Revenue-officer to the sue 
Revenue authority. Section 42 provides for publication 
final assessment-roll after disposal of all objection” for 
appeals. Such rolls will be notified under section The 
general information in the manner prescribed therein. the 
section 44 sets out the consequences that ensue sec 
notification of the publication under sub-section (2) of 5° 


TMethog 

of 
f-rights and 
€ with effer 


m 


i , 276; 
1. Province of East Pakistan v. Imam Sharif (1966) 18 D- L R 

Haratulla v. Md. Majid Baksh (1967) 19 D. L. R. 630. p.L.R. 164. 
2. Khondkar Ali Afzal v. Province of East Pakistan (1968) aa 
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Assessment 
that the Revenue-officer should 
ces that have ensued on the 
He should also direct the 


rs down 


reclaim of suc 
ication 
= to pay rent to th 
5 ection 46 the record-of- 
under $ f cost to them.] 
: In this Chapter, a rent-receiver, 


ted free © 
etation 
tenure-holder includes a_rent-receiver, 
nure-holder, as the case may be, whose 
res cquired under Chapter II. 
tei . 
į reparation of a Compensation As- 


33. Order for the p: 
t-roll : As soon as may be after a record-of-rights in 


respect of any district, part of a district or local area has been 
prepared or revised and finally published under Chapter IV, 
the Revenue-officer shall prepare in the prescribed form and 
in the prescribed manner a compensation Assessmentroll in 
which the gross assets and the net income of all rent-receivers 
within such district, part or area and the compensation to be 
paid in accordance with the provisions of this Act to all 
persons whose interests are acquired under this Chapter or 
under Chapter II, together with such other particulars as may 
be prescribed, shall be specified : 

Provided 3 that it shall not be necessary to prepare, under 
this Chapter, a Compensation assessment-roll in respect of 
fo acquired under Chapter II, in respect of which a 
me Assessment-roll has been prepared under 

A. 
Piri 33 provides for preparation of compensa- 
Tights. On the pe after the publication of the record-of- 
Ject to Srn ae publication of such assessmentroll, sub- 
Within the bee cae the interest of all rent-receivers 
Interest in the 1 o which such roll relates, including their 
ands in their khas possession, will vest 


rights shall be printed and 


ts have been a 


sessmen 


% Thy. 
This Proviso 
end of secti 


nancy 


was added, after substituting a colon for the full-stop at the 
on 33 by section 14 of the East Bengal State Acquisition 
Y (Amendment) Act, 1952 (E. B. Act VI of 1952). 


_— a 


ae 


114 State Acquisition and Tenancy Act. 195 
A 0 


absolutely in the Provincial Government, 4T} 

assessment-roll should contain the followi Ai Compeng, 3 
a ; : ng particula, ion 

the gross assets and the net income of all rent Culars: 4 

compensation to be paid to all persons whose noes, o 
acquired, and (3) other particulars as may be interests a 
rules for calculating the gross assets and mete 
rentreceiver are provided in section 35. Accordi ae ofa 
34 every co-sharer in a tenure shall be treated b to Section 
the purpose of assessment and payment of camen for 
the exception that in the case of a Hindu ie fee ue 

; ided fami 

governed by the Mitakshara law, all rentreceivers ing} amily 
the family shall be treated jointly. Another exce ee 
added by the Amending Act of 1954 which provides tan As 
more than one proprietor, tenureholder or other mate 
jointly holdrent-receiving interests and the total net era 
of such interests does not exceed five hundred rupees, a 
persons may be treated jointly for the purpose of assessment 
of compensation under this Chapter. 

34. Separate treatment of proprietors, tenure-holders and 
other rent-receivers in assessment and payment of compensa- 
tion : In preparing such Compensation Assessmentroll every 
proprietor, tenure-holder or other rentreceiver collecting 
rents in respect of any estate, tenure, holding or tenancy or 
part of any estate, tenure, holding or tenancy comprised 
within the area to which such roll relates shall, irrespective 
of whether he collects such rents separately or jointly with 
others, be treated separately for the purpose of assessment 
and payment of compensation under this Chapter : 

Provided that in the case of a Hindu undivided family 
governed by the Mitakshara law, all rent-receivers included 
in such family shall be treated jointly for such purpose : 

Provide? further that when more than one proprieton 
tenure-holder or other rent-receiver jointly hol 
4. Jibendra Kishore v, Province of East Pakistan (1957) 9 D: L-R- G oin 
5. This further proviso was inserted, after substituting a colon for! 

stop at the end of the existing proviso, by section 9 of na ‘i of 1954) 

Acquisition and Tenancy (Amendment) Act, 1954 (E. p, to Jst 


which shall be dee i rce ol 
January, 1952, med to have come into fo 


, 
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d the total not ioncome of such 
d five hundred rupees, such 
r other rent-receivers may be 


f assessment of compensation 


vi interests an 
i shes not excee 
tenure-holders fe) 


i te purpose o 


eet this Chapter- 


alculation of gross assets and not income of rent- 
35. C 


wers a (1) For the purpose of preparation of the 
eit ation Assessment-roll under this Chapter— 
| ae the gros ts of a rent-receiver shall be taken to 
aj 


consist 0 
were payable to such rent-rece’ 


s asse 
f the aggregate of the rents and cesses which 


iver by his immediately 


subordinate tenants— 
e of the interests acquired under Chapter Il, 


| (i) in the cas 
g the 


for the agricultural year immediately precedin 
notified date, and 
(ii) in other cases, for the agricultural year immediately 
preceding that in which the record-of-rights is finally 
published under Chapter IV, 
and where such rent-receiver is the proprietor of an estate 
or the holder of a tenure, also of the aggregate of the fair and 
equitable rents determined under Chapter IV for such of his 
khas lands as he retains possession of under section 20. 
á bs tie all in the case of [a tenure-holder or] a raiyat 
actione 54 eae or a non-agricultural tenant referred to in 
for any naa or A], 27 and 28, the rent fixed or determined 
entered in. th er the Provisions of the said sections and 
Chapter 1y A ae rO TERS finally published under 
e the rent is , for the purposes of this clause, be deemed to 
able for such land for such year by such [tenure- 


a 


8. The ; 
State. lo square brackets were inserted by the E. B. 
E. . Ordi sition and Tenancy (Amendment) Ordinance, 1956 
7. The figu nance III of 1956), section 8. 
Substituted hares and letter within square brackets were 
quisition ‘or the figures "25" by the fast Bengal State 
8 (E. P Gan Tenancy (Second Amendment) Ordinance, 
» Ord. No.XLIV of 1958), section 16. 


—— ee 
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holder orl raiyat or under-raiyat or non-agricul 
to his immediately superior landlord; ultural tenant 

(b) the net income of a rent-receiver shall bec 
deducting from his gross assets the followi: OMputed by 

‘ ; ng 

(i) the sums which were or are calculated as 
such rent-receiver for such year as land 
rent and cesses to the Provincial Governm 
his immediate landlord, as the case may be ris Or to 
of the lands to which the gross assets relate: N respect 

AEE e DE a E ka 

3 sets for such year as 
ei ea the Bengal Agricultural Income-tax Act, 

(iii) the sum which was or is calculated as payable by such 
rent-receiver in respect of his income from non- 
agricultural lands included in such assets for such 
year as tax under the Income-tax Act. 1922; 

(iv) the average annual expenditure, if any, incurred by 
such rent-receiver on account of maintenance of any 
irrigation or protective works in such lands; and 

(u) collection charges not exceeding twenty per centum of 
the gross assets. 

(2) In calculating the sums referred to in sub-clauses (i, ( 
and (iii) of clause (b) of sub-section (1) or determining the 
expenditure and charges referred to in sub-clauses (iv) and (v) 
of the said clause, the Revenue-officer shall be guided by such 
rules as may be made in this behalf by the Provincial 
Government. 


Payable by 
Tevenue or 


Notwithstanding 
of a recusant 
the malikana 
ar referred t0 
b-section 


36. Net income of a recusant proprietor : 
anything contained in section 35, in the case 
proprietor of a temporarily settle private estate, 
payable to such proprietor in the agricultural ye 
in sub-clause (i) or sub-clause (ii) of clause (a) of sul 
eae 


ol 
B me Nore within square brackets were inserted by section So 
- B. State Acquisition and Tenancy men 


assessment of Compensation 
he case may be, shall be deemed to be the net 
the 
f ection 35, as ropretor computed under section 35. 
° cone of chp a : In order to understand the nature of 
in wat pom do better than to quote an extract from 
alikcan@ gctures delivered by S. C. Mitra on the Land 
pe TAT? al. It reads aS follows? :— 
w of Ben Jlowance for proprietary right to a person who 
“qt is an a or proprietor. The rules making the Decennial 
s the ane ermanent directed that the proprietors, who 
settlemen fuse to enter into engagements for the amount 


uired of them, should be allowed malikana, in 
f their proprietary rights, at the rate of 10 per 
cent on the revenue, if the lands were let in farm. The amount 
ofthe malikana was payable by the farmer to the proprietor, 
in addition to the amount payable to the government as 
revenue, in instalments, according to the instalments of 
Government-revenue. The Collectors were to realise the 
malikana in the same way as Government-revenue, and the 
Government guaranteed the amount to the proprietors. In the 
event of the land being held khas by the Government, the 
malikana was payable by the Collector at the rate of 10 per 
cent on the net collections, after defraying the malikana and 
other charges. In Bengal proper instances of payment of 
ree by the Government or any farmer are very rare, 
‘ a fae peasy of temporary settlement, specially of lands 
A a eae and assessed under Act IX of 1847. Grants 
“Regulation largely to be found in Bihar. 

Provinces coe of 1822, enacted for ceded and conquered 

uttack, rescinded all provisions in the 


consideration ol 


. xistin, i 
E Regulations regarding the allowance known as 


mali; 

ae k Regulation was extended to all other 
“gulations, pee by Regulation IX of 1825. Under these 
€ Board of R e rate of malikana was rquired to be fixed by 

abo venue but the rate was not to be under 5 nor 


Ve 10 N 
Per cent unless there was a special sanction by the 


a 


S. 
- C. Mitr: 
Lectures, 1895 The Land Law of Bengal, Tagore Law 
' (Calcutta, 1921), p.p.141-43. 


> Ordinance, 1956 (E. B. Ordinance No.III of 1956)- 


E 
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Government for a higher rate. The highest anus 
tendered by a farmer was the basis of calculat of Teveny 
no tender was made, the net realisation of the on, an, hey 
But the rules laid down in these Regulating ous Year 
prospective effect and did not affect malikana-h, ha only 
were entitled to malikana under Regulation Vy] ae Who 
“Malikana is a distinct proprietary right 793, 
interest in land. But it is not rent, nor has it tie is an 
which constitute the idea conveyed by the word “rene neat 
for malikana is a suit for money charged upon Gn A suit 
property and the period of limitation is 12 years ae 
time when the money sued for becomes due.” path 
It will not be out of place to quote Rule 154 of the Ben; 
Board's Miscellaneous Rule which runs as follows10 ;— e 
“154. “Malikana is of two kinds (vide Chapter XII, pages 
98-100 of Mr. J. D. McNeile's memorandum on the Revenue 
Administration of the lower Provinces of Bengal, 1873.)— 
“(1) Malikana, or proprietary allowance, granted for 
estates of which the settlement is not made with the 
proprietors. This is fixed for the term of the settlement—(q) 
when tender of settlement is made to the proprietor, and his 


offer is not accepted, in which case the malikana is calculated | 


on the amount of his offer, and (b) when tender of settlement 
is made to the proprietor, but settlement is refused absolutely 
without any offer being made, in which case the net 
collections of the year immediately preceding form teibas 
of calculation of the malikana. In both these cases also the 
amount of malikana is not dependent on collections: 
Malikana is fluctuating (c) when settlement is not offered h 
the proprietor, the malikana being then calculated on the Me 
collections of each year. f 
“(2) Malikana which was allowed to zaminders in a 
their right as proprietors, in consequence of the settlement : 
their estates, or lands out of their estates- This ÎS 

compensation permanently granted to proprietors: 


x kistan 
10. Quoted in Khandkar Ali Afzal v. Province of East Pa 


) (1966) 18 D. L. R. 184 at 186. 


fa) of 


— aa 
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ent of their estates with others, on their 
ane iven out of their estates rent free to 
for langs other grants, which were ' never 
royal aan - and (c) for such lands which were 
ny eo afi assessed to revenue by Government 
oy ne holders. It is of a pensionary nature, and 
collections. 
does not ee first class is payable for a term of years 
“Malikana o ring the currency of a settlement. In cases (a) 
only, that ae is fixed, while in case (a) it may vary from 
and () s% Malikana of second class is permanent.” 
Pe i fee malikana is acquirable : From our discussion of 
the nature of malikana it is now clear that malikana is a 
rent-receiving interest and it is acquirable under the 
provisions of the Act. In the case of Khondkar Alt Afzal h 
Province of East Pakistan.11 two questions were raised, viz, 
(1) whether malikana is acquirable; and (2) whether, on the 
publicati 


refusal: 


on of the general notifications of the 2nd April, 1956 
issued under section 3 of the Act, malikana vests in the 
Provincial Government. 

It ws contended on behalf of the petitioner that malikana 
is not a rent-receiving interest and it is not an interest of any 
of the other kinds which are acquirable under the Act. 
According to clause (23) of section 2 of the Act, rent-receiver 
means a proprietor or a tenure-holder. According to clause 
(20) of the same section, proprietor means “a person owing, 
pap in trust or for his own benefit, an estate or a part of 
ree Section 36 provides that notwithstanding 
Wein contained in section 35, in the case of a recusant 
payable to of a temporary settled private estate, the malikana 
in aa proprietor in the agricultural year referred to 
of section = (i) or sub-clause (ii) of clause (a) of sub-section (1) 
income of 5 » as the case may be, shall be deemed to be the net 
section is p proprietor computed under section 35. This 
legislature ear indicator of the fact that the intention of the 

was that malikana interest also would be 


u, 
(1966) 18 D. L. R. 184. 
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acquired. On a close examination of the diff 
of the Act, it was held}? that malikana is ie 
Chapter V of the Act. 
The recipient of a malikana has been 
recusant proprietor in the Act.13 In this vie 
the contention of the petitioner that it is n 
right, is not accepted by the Court. It is i 
is si interest in land. Therefore, there pa dee Pe and 
conclusion that this ri i i Tom 
n that this right is acquirable under Chapter y 8 
Dealing with the second question t 
vests in the Provincial Crn on ne ha tal iia 
general notification dated the 2nd April, 1956 Bened Si 
section 3 of the Act, the petitioner asserted cone 
compensation-roll in respect of the petitioner's right i 
been prepared. This assertion is not denied. In the case F 
Shah Md. Elias Shah v. Province of East Pakistan!4 a 
Division Bench of the Dhaka High Court held that, in order to 
acquire an interest which is acquirable under Chapter V, it is 
necessary to prepare compensation assessment-roll in respect 
of such a right. In this view of the matter it was held that the 
interest claimed by the petitioner, though acquirable, has not 
yet vested in the Provincial Government or has been acquired 
by it. The Government cannot refuse to continue payment of 
the malikana until the right is acquired under Chapter V of 
the Act. The interest is acquirable after the preparation of the 
compensation assessment-roll. 
It was argued on behalf of the Provincial Government that, 
even if it is held that malikana claimed by the petitioner hes 
not vested upon the Government, it is an encumbrance within 
the meaning of the Act and therefore, it disappeared 0" 
publication of the general notifications of the 2nd April 
1956. Encumbrance, in relation to any estate, tenure, holding. 
tenancy or land, means any mortgage, charge, lien, 5 
tenancy, easement or other right or interest created by t; 


Tent Proy; 
P Visi 
quirable bie 
t 

describeg i 
a 
kag the matter 
a Proprietar, 


12. s d 
Khondkar Ali Afzal v. Province of Bangladesh (1966) 18 D- L- P- st 


13. Khondkar Ali A, i 
14, (1960 17 Be erince of Bangladesh (1966) 18 D-1- R- 19 


nt of Compensation 


nure, holding, tenancy or land 
ereof on f his own interest therein. It cannot be 
of the proprietor in limitation of his own 
estate, tenure, holding, tenancy or land. In this 
interes rt has rel pt this argument. 

view Cor Incom ent of Sair Compensation 
(364. Net Notwithstanding anything contained in section 
s fa recipien 
ted to holders 


Assessme! 


uch estate, te! 


ai creation 


of land as compensation on 
ion of duties and taxes levied by them on 
mount of Sair Compensation 
ple annually to such recipient shall be deemed 


land i 
me of such recipient computed under section 


allowance paya 
to be the net inco 
nsation for rent-receiving interests : 
been computed under section 35 and 
to be payable in respect of the 
s shall be 


a Rates of compe 
After the net income has 
36, the amount of compensation 
acquisition of the interests of rent-receiver: 
determined as follows :— 

(1) In the case where the rent-receiver is a proprietor of an 
estate, a holder of a permanent tenure or tenancy or a raiyat 
or an under-raiyat, the compensation payable in respect of 
the acquisition of the interests of such rent-receiver shall be 
determined on the basis of his total net income from rent- 
fone interest in the Province in accordance with the 

ing table, namely :— 


Amount of the total net 


icome in the Province 

: Where the net income 
computed 

mesg oe not 

h $ 

: aae the net income 

5 Puted exceeds Taka 


but 
Taka 9 goe not exceed 


Rate of compensation payable 


Ten times such net income. 


Eight times such net income or 
the maximum amount under 
item (a) above increased by the 
excess of the net income over the 
maximum net income under 
item (a) above, whichever is 
greater. 


<i 
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(c) Where the net income] Seven time. a case where the rent-receiver is the holder of a 
exceeds Taka 2,000 but| the maxi S such net ite o! nure or of any other tenancy of a temporary 
does not exceed Takajļitem (b) sae amount OMe op empo" Š compensation payable to such rent-receiver in 
5,000. eeteae 0 Aha increaseq ae dural iis acquisition of the interest of such rent-receiver 
eae € net income ie, the espe" a aid out of the compensation payable under this 
fem TH) art income mar shall OF vo the immediately superior landlord of such rent- 
ts Ove, whichever > chapter the acquisition of the interest of such superior 
Wine eee cone] S is n rd the Revenue-officer shall apportion the 
E ka Bobo bad = times such net income g lani isl petween the holder of such temporary tenure or 
re mek ered Gin Seen amount under the es and his immediately superior landlord subject to 
10,000. a ove increased by the ie (g ae under this Act; and in making the apportionment the 
€ net income over the E ‘| revenue-officer shall take into consideration the unexpired 

mum net income under kaa period of the temporary tenure or tenancy; and 
‘ here the net income or any portion of the 


above, whichever is 


great 


(e) Where the net income 
exceeds Taka 10,000 but 
does not exceed Taka 
25,000. 


above, whichever is 


(f) Where the net income 
exceeds Taka 25,000 but 
does not exceed Taka 
50,000. 


excess of the net income 


above, whichever is g 


Three times such n 
the maximum amount 
item (f) above incr 
excess of the net inco 
maximum net ine! 
above, whichever is g 


(g) Where the net income 
exceeds Taka 50,000 but 
does not exceed Taka 
1,00,000. 


(h) Where the net income| Two times such net i 
exceeds Taka 1,00,000. the maximum amount 
item (g) above increase 

t income 0 


excess of the ne 


above, whichever is g 


maximum net income 
eater 


er, 


Five times such net income or 
the maximum amount under 
item (d) above increased by the 
excess of the net income over the 
maximum net income under (d) 
reater. 


Four times such net income or 
the maximum amount under 


item (e) above increased by the 
over the 


maximum net income under 
eater. 
et income o 
der 
eased by the 
me over the 


ome under 
T. 


un 


ver 


e | 


before 


> Sa 


(3) In the case wl 
net income in respec! 


wholly or part 
orany other trust or legal obliga 


applied exclusively to 
out any reservation 0! 
the compensation payable for th 
of any rent-receiver in respect of 
of the net income so dedicated 
being assessed under clause (1), be assessed in the pre! 
manner as a perpetual annui 
portion of the net income, as the case may be. 
i et : Section 37 declares the rates of compensation for 
re a tion of the rent-receiving interests. This section 
wan. the case of Jibendra Kishore v. Province of 
the è io on the ground that it constitutes an 
| leisi ria provision of the Constitutio: 
ae a es between one rent-receiver 
Tiin otal income and as such it off- Jae 
alistan, s of Articles 5 and 15 of the Constituti 
ı 1956. Article 5 provides that 


t of any estate, tenure, holding or tenancy 
kf. wakf-alal-aulad, debutter 
tion has been dedicated and 
charitable or religious purposes with- 
f pecuniary benefit for any individual, 
e acquisition of the interests 
the net income or the portion 
and applied shall, instead of 
scribed 


ty equal to such net income or 


ly held under wal 


was 
East 
infraction of 
because it 
and another on the 
ends against the 
on of 
“all citzens are equal 


law and are entitled to equal protection of law.” The 


televan 
t portion of Article 15 states as follows :— 


e 


5, 
1957) 9 D, L, R. (S. C) 21. 
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“15. (1) No person 
accordance with law. saree Sepadertes his Property 

(2) No property shall be compulso Savei 
possession of save for a public pu: 
authority of law which provides et aha and save Aken 
and either fixes the amount of com compensation tl £ 
principles on which and the mae en ap Specifies | 
is to be determined and given. awik compensati 

m 

= Nothing mn this Article shall affect the validi 

a) any existing law.” ets 

It was urged that since secti 
the matter of compensation Ee : $ ries i 
rent-receivers, the provision is ex facie fences 
therefore, void. The rent-receivers whose ace 7 
given compensation at a high rate than Ge alk a 
rentreceivers whose income is high irrespective of tical a 
the land acquired; and the compensation is given on the tib 
of net profits without taking into consideration of the market 
value of the properties. It was also argued that, neither any 
reasonable basis for this classification of rent-receivers for 
the purpose of compensation is stated in the Act, nor is such 
classification naturally referable to the object of the Act. The 
learned judges were not convinced with the arguments. It was 
held that the classification made under section 37 is justified 
on the general ground that “if the legislature once decides to 
abolish the system of private landlordism in agricultural 
land and the resources of the State are not sufficient t0 
compensate the outgoing landlords, some means for i 
rehabilitation of the expropriated landlords have to i 
devised, and if, in its anxiety to rehabilitate such aido 
the legislature takes into consideration the net incomes 4 
persons whom it is intended to set On their rea 
classification based on such considerations must 7 
considered to be a necessary result of bringing also 
expropriating provisions of the Act into action. a it 
the expression ‘equal protection of law’ me gisiation 
certainly does not mean equality of operation org 


rily Acquired 9, 


upon all citizens of the state." h 


Assessment of Compensation 


p-section (1) of section 37 the amount of 
By in payable to expropriated rent-receivers is made 
compensa n their net incomes, the rate of compensation 
to depe ie i decreasing as annual net income increases until 
poges al net income amounts to one lakh of rupees. 
w ine ecelvel is only entitled to twice the amount of his 
qhe ren! et income OY the maximum amount admissible 
ann immediately preceding grade increased by the 
Z net annual income over that grade, whichever is 


ater. 
e psia (2) speaks of the compensation payable to a 
rent-receiver who holds a temporary tenure or a tenancy of a 
He will be paid out of the compensation 


temporary duration. 
payable to his immediate superior landlord. The 


Revenueofficer is required to apportion the compensation 
between them taking into consideration the unexpired period 
of the temporary tenure Or tenancy. The manner of 
apportionment of compensation is provided in rule 50 which 
runs as follows :— 

."50. The apportionment of compensation under clause (2) 
of section 37 between the holder of a temporary tenure or 
tenancy and his immediately superior landlord shall be made 
in the manner prescribed below :— 

“(a) the total net income from such tenure or tenancy shall 
first be computed under section 35 on the basis of the assets 
payable to the holder thereof and the net income so computed 
eal, for the purpose of this rule be deemed to be the net 
neome of the immediately superor landlord; 


eee the amount of compensation payable in respect of 
wder i income shall then be calculated at the rate applicable 
incom section 37 to the total net income (including the net 
ited computed under the next preceding clause), of the 
ies superior landlord from all his rent-receiving 
w sts in the Province; 
ata out of the amount of compensation calculated under 
€ (b), the holder of the temporary tenure or tenure or 


ten, 
ma Shall get a sum equivalent to one-thirtieth of the 
nt of compensation so calculated multiplied bv the 
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number of complete years 
temporary tenure or se Pri sae Ti 
immediately superior landlord shall aoe thirty, 
Subsection (3) directs that i a balance, i 
portion of the net income in respect oe income g 
under wakf, wakf-alal-aulad, ie ee Property ay 
ba Ogio has been dete and spe, C e 
pecuniary been rapt Pe ioe ee any eee t 
pene i a or the acquisition of such int SErvation of 
prescribed manner as a Arests shally 
equal to such net income or portion of ae Paal annuity 


7 A 
manner of assessment has been provided t: The 
€ 51 which 


runes thus :— 


St or 


“51. (1) The annuity referre i 
shall be equal to the Z ieee i al 
the principles laid down in sub-rule (3) of Ste ae ree 
“Provided that — i 
“(Ü where i 
ao one em a die wakf, wakf-alal-aulad, debutter or 
3 i y be, any specified amount 
portion of the net income pl ibuti soe 
e plus the contribution payable under 
section 59 of the Bengal Wakf Act. 1934, from the property 
held under such deed has been reserved for expenditure on 
religious or charitable purposes, the annuity shall not exceed 
such amount or portion of the net income, and 
(i) the annuity shall in no case, exceed the annul net 
inname from such property as determined under section 35. 
o_o annual net income from such property a 
which an under section 35 is greater than the amount for 
SERN is admissible under sub-rule (1), the 
E on shall be payable for the balance of the m 
admi cone and shall be assessed under the ordinary re 
issible under clause (1) of section 37.” 
Tee ps of Jibendra Kishore v. Province of a 
yes n 16 Munir, C. J. of the Supreme Court of pakist 
rved that in view of the provisions of section 3703), i 


16. (1957) 9 D. L. R. (S. C.) 21 


_—_ <a 
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Assess 
acquisition of wakf or debutter property is 
1 Government becomes the owner of 
ty, the mutwalli or the shebait 
ihe cor! entitled to an annuity equal to the net income or a 

income of the property. This, however, is 
pi” o ied mportant qualification that the net income or 
sil T the net income of the estate must not only have 
dedicated but exclusively applied to charitable or 
oses and without any reservation of pecuniary 
saneit for any individual. From this two consequences 
glow, First, the pecuniary benefit which may have been 
a ved by the creator of the wakf for his descendants, and 
2 himself as under the Hanafi Law, is completely wiped out; 
ang second, a mere preach of trust by the mutwalli or the 
shebait in not applying as directed by the dedicator the 
income of the property to religious or charitable purposes 
causes the income SO misappropriated to cease to be available 
frsuch purposes. Thus walcf-alal-aulad are directly hit by 
this provision as well as other religious OF charitable 
institutions if their manager has not been applying the 
income of the property to the objects to which it was intended 
lythe dedicator to be applied.” 

38. Preparation of Compensation Assessment-roll in 
ses of arent-receiver having interests in more than one 
fir a“ $ rent-receiver holds rent-receiving interests in more 
Snar the amount of compensation payable for the 
pensais such interests shall be calculated and the 
tall be pre n Assessment-rolls in respect of such interests 
Tade in eer in accordance with such rules as may be 

39. Rat ehalf by the Provincial Government. 

Pensation e of compensation for Khas lands : (1) Com- 
be payable to a rent-receiver, a cultivating 


the 
ct of nine 
atl the provincia 


hi vs of the proper 


peet 


t 
| 


"alyat, ` 

nant, cultivating under-raiyat or a non-agricultural 
Wession respect of the acquisition of lands in his khas 
tay on Which he is not entitled to retain under section 20, 


e de i 
“8 termined in accordance with the following table :— 


—_ ae 
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Class of lands 


(a) For lands used for agricultural 
or horticultural purposes 
including tanks. 


(b) For lands on which hats or 
bazars are held. 


cultivation on reclamation— 


(i lands bearing any profit. 


(iü lands not bearing any profit. 

(d)!7For lands consisting of 
fisheries or forests or lands 
used for a ferry. 
(dl) For lands which consist of 
jungles or water courses or 
marshy tracts not being 
fisheries and sandy chars or 
other uncultivable lands other 
than lands, such as roads, 
pathways, common burial or 
cremation ground, rivers, 
khals and water courses, 
which the public may use by 


natural or customary right or 
right of easement. 


B 

; the E- 

17. Items (d) and (d1) were substituted for the former item (@) by 0 (EP 
State Acquisition and Tenancy (Second Amendment) O° 


Ord.No.XIl of 1960), s.7 


Five times the net 
Profit from such lang. annua 
s. 


Five times the ne 
Profit from su 


bazars. ats of 
(c) For lands which are cultivable 
or which are capable of 


Five times the net 
profit from such land: 
times the annual raiyati, rent 
for an 
cultivated 
neighbourhood which the 
Revenue-officer may select as 
appropriate for the purpose, 
whichever is 
Taka ten per acre. 
Five times the net annual 
profit from such lands. 


ayable, 


ta 
ch h huaj] 


annya] 
S or ten 


equal area of 


land in the 


teater. 


Five times the net annual 
profit from such lands. 


_ “a 


a 
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i Rate of compensation 
s 
class or lana ayable. 
i ive ti l letting 
altel ens the senaat eg 
at om aero value of the lands to be 
(el 


jands- determined in the prescribed 
manner. 
Five times the annual letting 
value of the land to be 
determined in the prescribed 
manner. 
The actual cost of construc- 
tion less depreciation both to 
be determined in the 
rescribed manner. 


ildings- 
yo yee 


7Tands with bu 
tis ee 


(1a)!8 Notwithstanding anything contained in sub- 
section (1), the compensation payable for the acquisition of 
any khas land held under wakf, wakf-alal-aulad, debutter or 
any other trust on which any hat or bazar is held or which 
consists of any forest or fishery or which is used for a ferry 
and which is exclusively dedicated, and the income from 
which is exclusively applied to religious or charitable 
purposes without reservation of pecuniary benefit for any 
individual, shall, instead of being determined in accordance 
with the table in that sub-section, be assessed as a perpetual 
annuity equal to such annual average of the income so applied 
as may be determined in the prescribed manner but not 
exceeding the net annual profit from such land as may be 
determined in accordance with the provisions of this section : 

; ie that where, under any wakf, wakf-alal-aulad, 
partly pigs other trust, the income from any such land is 
à icated for religious or charitable purposes and 


sy Teserved for the pecuniary benefit of any individual, 
tectrdanee Portion of the land, as may be selected in 


with the rules to be made in this behalf by the 
kona 


8. s 
nt'section (1a) was inserted by the E. B. State Acquisition 


aa enancy (Second Amendment ) Ordinance, 1960 (E. P. 
“No. XIT of 1960), s.7. 


ae 
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Provincial Government, shal i 
this sub-section. "SORE IBID. tig 

(2) Any dispute regarding classification of 

purposes of [sub-sections (1) and (1a)]19 shall be lands for 
prescribed Revenue Authority whose decision re to the 
final. STEON shall be 

(3) For the purpose of items (a) and 

net annual profit from land shall ie aoe (1) the 
following manner :— mined in the 

(a) the gross value of the annual produ 
be calculated first by malpia em Shall 
produce of the land, determined in the Pts 
manner, by the average price of each kind of voit 
during the 10 years immediately preceding the year in 
which the assessment-roll is prepared; 

(b) the net annual profit shall be computed by deducting 
from the gross value of the annual produce of the 
land, the following :— 

(i) the sum determined in the prescribed m 
cost of cultivation which shall not exceed fifty per 


centum of the gross value of the annual produce of the 


PUurview i 


anner as the 


land; 

(ii) the sum which is calculated as payable by the 
rentreceiver or cultivating raiyat or cultivating 
under-raiyat or non-agricultural tenant annually 
land revenue or rent and cesses in respect to the land: 

(iii) the sum which was or is calculated le by such 
rent-receiver or cultivating raiyat or cultivating 
under-raiyat in respect of the income from 
as taxes under the Bengal Agricultural 
Act, 1944, and 

(iv) the sum which was or is calc 
a rent-receiver or non-agric 


such 
ulated as payable pet 


ultural tenant } 


it 
res and letter were se pe 
re “sub-section yr by i 
(Second + 


960). $-7- 


19. These words, brackets, figu 
the word, brackets and figu! 
State Acquisition and Tenancy 
Ordinance. 1960 (E. P. Ord. No.XII of 1 


- SE 
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f the income from the lands as taxes under the 
fncome ta Act, 1922. 

f items [(b), (d) and (d1)° of sub- 
annual profit shall mean the net annual 
by the Revenue-officer in accordance 
de in this behalf by the Provincial 


A 


oses oO: 


the land, held by a cultivating raiyat or a 
raiyat or a non-agricultural tenant, for 
sation is payable under sub-section (1), is 


, the compensation payable under the 


n to such cultivating raiyat or cultivating 


agricultural tenant shall be apportioned 


und 

between such raiyat or under-raiyat or tenant and his 

mortgagee; and the Revenue-officer shall apportion such 
rdance with rules made in this behalf 


compensation in acco! 
under this Act; and in making the apportionment the 


Revenue-officer shall, in the case where the mortgage is an 
usufructuary mortgage, take into consideration the unexpired 


period of such mortgage. 


Note : Section 39 declares the rates of compensation for 


acquisition of khas lands. Sub-section U) lays down that a 
rent-receiver, a cultivating raiyat, an under-raiyat or a non- 
agricultural tenant will get compensation at the rate 
mentioned therein for the acquisition of his khas lands of 
which he Is not entitled to retain under section 20. The class 
ae land for which compensation is provided is 
Enst pas in clauses (a) to (1), Sub-section (1a), inserted by the 
a Ordinance No.XII of 1960, provides that 
held siren payable for the acquisition of any khas land 
on which a wakf, wakf-alal-aulad, debutter or any other trust 
or fishe; a hat or bazar is held or which consists of any forest 
Stiga or which is used for a ferry and which is exclusively 

. and the income from which is exclusively applied 


Se 
0. Th 

ai brackets, letters. figure and ¢ 

and (an substituted for the word. brack 

by E, P. Ord. No.XII of 1960). Section 7- 


omma ~(b). (d) and 
ets and letters “(b) 


hd 
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to religious or charitable purposes with 
A 3 OUt reservat 

pecuniary benefit for any individual, will be asses, ation of 
form of a perpetual annuity. The annuity will be e Sed in 
annual average of the income so applied as may poal t 
in the prescribed manner but not exceeding the ets re 
profit from such land as may be determined in ae annua 
with the provisions of this section. cordance 

Sub-section (2) provides that in case of any di 
regarding the classification of lands, the matter diene 

a 
referred to the Revenue authority whose decision hi 5 
final. Shall be 

Sub-section (3) gives the clue for determining the net 
annual profit of lands used for agricultural or horticultural 
purposes and lands which are cultivable or which are capable 
of cultivation on reclamation. The compensation will be 
assessed on the basis of the net annual profit. 

Under sub-section (4) the Revenue-officer has been 
authorised to determine the net annual profit of lands on 
which hats or bazars are held, or which consists of fisheries 
or forests or which are used for ferry or which consist of 
jungles or water course or marshy tracts or other uncultivable 
lands. 

The net annual profit of certain classes of lands 
mentioned in section 39(1) will be determined according to 
rules 53 and 54. Rule 53 states as follows :— i 

“53, (1) In determining the normal annual produce of i 
under clause (a) of sub-section 3 of section eae 
Revenueofficer shall have regard to the principles lai 
in sub-rules (2) to (5) of rule 29. 

(2) The cost of cultivation of any crop under s bject to 
of clause (b) of sub-section (3) of section 39, shall, ie cos! 
the maximum laid down in that sub-clause, pe of such 
generally incurred in the locality for the cultivator, py the 
crop by hired labour, which shall be ascertaine 
Revenue-officer by local enquiry. 

(3) For determining the deductions t 
subclauses (ij, (iii) and (iv) of clause (b) of sub-S€° 


© Such 


ub-clause (0 


der 
ade un 
o be m: on 3) of 
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yenue-officer shall, as far as may be, follow 


g, the Re 49." 
section e laid down in rule 
pe POPE provides thus :— 7 
l f determining, under sub-section 


urpose O: 
agg, (1) For m net annual profit from any hat, bazar or 


4) of section <i items (b) and (d) of sub-section (l) of that 
l the Revenue-officer shall issue a notice calling upon 
in whose name compensation Assessment-roll 
d, to file, within a month of the service of the 
vill be prepare rted by documentary evidence, if 
tatement, supported by Ty ' 
ant a the gross and net profits derived by him from 
bh bazar or land during the last five years or, where the 
ae bazar exists for less than five years, during the entire 
period elapsed since the establishment thereof. After 
examining such statement, if filed within that period, and 
making such enquiries as he thinks fit and also after giving 
such person an opportunity of being heard, the Revenueofficer 
shall ascertain the amount of the annual average gross profits 
derived by such person from such hat, bazar or land during 
the periods as aforesaid and then determine the annual 
average net profit after deducting from the annual average 
goss profit the revenue or rent, cesses, rates and taxes 
including income tax and agricultural income-tax payable by 
such person in respect of, and collection charges and all other 
“penditure necessary for deriving profits from, such hat, 
bazar or land, 
en bo average net profit as determined under 
Sich hat ili be deemed to be the net annual profit from 
» Pazar or land for the purpose of assessment of 


om 
| pensation under sub-section (1) of section 39.” 


<n (5) speaks of apportionment of compensation 
or wae the mortgagor and the mortgagee when the 
Mortgage T compensation is payable is subject to a 
; Venueoffic € apportionment will be made by the 
ane hia and the manner of apportionment is provided 
“56, Wh ch runs as follows :— 

Utivatin, ‘re the land, held by a cultivating raiyat or a 
8 under-raiyat or a non-agricultural tenant, for 


—_ <a 
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which compensation is pa 
section 39, is subject to a Ba Riam S b-section 
under the said sub-section to uep a Pensation a of 
cultivating under-raiyat or nbh-agtioultusn t nae 
apportioned between such person and al tenant sl ae 
following manner :— 
(a) one-half of the compensati 
to the cultivating ee iene aways be 
non-agricultural tenant; and PE Waders 
(b) the mortgage money with the interest legally 
up-to-date in the case of a mortgage carryi Y Payable 
or the profits for the unexpired period of ee ne 
in the case of a usufructuary mortgage to be dee 
by the Revenue-officer in such manner as he Bes i 
pein eS ni mortgagee out of the remaining 
pensation, and the remainder of 
the compensation, if any, shall be payable to such 
raiyat, under-raiyat or tenant, in addition to the 
amount mentioned in clause (a).” 
40. Preliminary publication of Compensation As- 
sessment-roll : (1) After the amount of compensation to be 
payable in respect of the acquisition of the interests of rent- 
receivers and of the acquisition of the khas lands of rent- 
receivers, cultivating raiyats, cultivating under-raiyats and 
non-agricultural tenants, which are to be acquired under as 
Chapter or have been acquired under Chapter 11, has bets 
determined in accordance with the provisions of sections 3h 
38 and 39, the Revenue-officer shall prepare the pel 
pensation Assessment-roll under section 33; and when an 
roll has been prepared, the Revenue-officer shall cause adra 
of it to be published in the prescribed manner and for 
prescribed period which shall not be less than thirty o 
shall receive and consider any objection which may = 6 
to any entry therein or to any omission therefrom ee 


hi 
1S mortgagee mr 
le 


Payable 
raiyat op 


an 


the 
A e 
period of publication and shall dispose of suc os ay 
according to such rules as the Provincial Govern™ 
make in this behalf : 


| 
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a q2?! that no objection shall be made under this 
provide 
tion 
ai py any per 

compensation 


jssessment-roll, or 
to the amount of any rent entered in such roll which 
dii) tO 


has been determined under section 5 or under Chapter 
Ivor under sub-section (2) of section 46A. 

arate draft Compensation Assessment-rolls may be 
Bee blished under sub-section (1) for different 


d and pu 
shen or groups of villages in the district, part of a district 
ee area or for one or more persons having interests in 


different areas in respect of which a record-of-rights has been 
prepared or revised and finally published under Chapter TV. 
Note : Section 40 contemplates for preliminary pub- 
lication of compensation assessment-roll. This section 
should be read along with sections 41 and 42. Sub-section (1) 
of section 40 provides that the Revenue-officer shall prepare 
the compensation assessment-roll after the amount of 
compensation has been determined in accordance with the 
provisions of sections 37, 38 and 39. When such roll has been 
prepared he shall cause a draft of it to be published in the 
prescribed manner and for the prescribed period22 which 
shall not be less than 30 days. He is to receive and consider 
any objection relating to any entry therein or to any omission 
therefrom during the period of publication and to dispose of 
Be objections in the same manner as prescribed in rule 


ste case of Brojendra v. Province of East Pakistan,2* the 
tioner complained that he represented before the 


Bk Slt nati ose en, By 
2 H 

y fa proviso was inserted, after substituting a colon for the 

10 n at the end of sub-section (1) of section 40, by section 

Act, he E. B, State Acquisition and Tenancy (Amendment) 

, 1954 (E. B. Act XII of 1954), which shall be deemed to 


erson who does not claim any title to any 
entered in the draft Compensation 


2 
ag, S rule 57(1) 
ag, p 57(2) 


(l 3 
(1958) 9 P.L. R. (Dhaka) 766. =11 D.L.R.128. 
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authorities that his hat and jalkars were acqui 

the Government. The Manager of the Acqui illegali y 
possession of all the papers relating to his = Estate a 
were acquired. So he could not produce the rane es Whig 
authority concerned for determination of Es before 
compensation. He requested the authorities toi amount of 
papers which were in their custody at the time s into 
of compensation. But they neither looked into SeSe 
nor did the Government produce them before the hss Papers 
at the time of assessment of compensation. ‘Uthorities 


It was contended on behalf of the petitioner tha 
as the papers were taken away by the Government 
proprietor, it was for the Govrnment to place those Papers 
before the authorities concerned so that they could determine 
the amount of compensation on the basis of those records, 

It was pointed out on behalf of the Government that the 
petitioner did not even submit returns under section 39 of the 
Act though he was called upon to do so by the Government not 
did the petitioner at any stage ask for the inspection of the 
papers in possession of the Government or ask for copies of 
any paper on payment of the prescribed fees. 

It was held by Amin Ahmed C. J., that in the absence of 
evidence either oral or documentary the petitioner is not 
entitled to any relief and cannot claim that the Government 
should have produced the records simply because al the time 
of the proceedings before the authorities below he made a 
prayer for the same. The onus of proving the objection taken 
by the petitioner is clearly on him.25 be 

Under the proviso to this sub-section no objection can ny 
made by any person who does not claim any titie $ i 
compensation entered in the draft compensation-roll. es A 
the amount of any rent entered in such roll. But W nder 
compensation is claimed by one party against another e 
proviso (i) of this sub-section, he can file an objection ara 
section 41 before the Revenue authority and can also p"? 


t inasmuch 
from the x 


p. L. R 128. 
25. Brojendra v. Province of East Pakistan (1958) 11 D- 
26. Ibid. 
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order to the superior Revenue authority 
tion 51 to the Special Judge and therefrom 
f reference.2? A civil suit will be 


nst his 


io the the le 
challent speaks of th 
ent-roll after all objections and appeals 
er of. After disposal of objections and 
r the Revenue-officer shall make such alterations in 
appeals ensation assessment-roll as may be necessary 
the draft comp ny order passed on objections and appeals 
we effect to n the final compensation assessment-roll in 
and shall eo and for the same period as prescribed in rule 
Lea ST oc agaanenient-roll is published finally such 
sa ves shall be conclusive evidence that the com- 
ee assessment-roll has been duly made under as 
Vof the Act, and every entry in the compensation-roll excep 
as otherwise provided in the Act shall be final and conclusive 
evidence of the matter referred to in the entry and the nature 
afinterest of the rent-receiver.30 
41, Appeal to superior Revenue Authority : An appeal, if 
presented within two months from the date of the order 
appealed against, shall lie from every order passed by a 
Revenue-officer under sub-section (1) of section 40 to the 
prescribed superior Revenue Authority; and such superior 
Revenue Authority shall consider and dispose of such appeals 
In accordance with rules made in this behalf by the 
Frovinclal Government. 


42. Final publication of the Compensation Assessment- 
‘ll: When all such objections and appeals have been disposed 
of, the Revenue-officer shall make such alterations in the 
es Compensation Assessment-roll as may be necessary to 
Hs efect to any orders passed on objections made under sub- 

“tion (1) of section 40 or on appeals preferred under section 


hag 
2, na See also rule 58. 
2g. 

ay, Rule 59. 


ae 
"dendra v. Province of East Pakistan (1958) 11 D. L. R. 128- 


ji assi 
sation ass 
pene peen dispose 


- “a 
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41 and shall cause the said roll as so alte enterests of all the proprietors in their 
published in the prescribed manner; and the Ted to be tia p all ee f all the tenure-holders in their respective 

Publicatig nay À estates: ° t-receivers in the holdings or 


be conclusive evidence that the Compensation N shay peeve f all other ren 
Ass, Pe d O t out by such rent-receivers within 


roll has been duly made under this Cha SM: aqures rely 
in the Compensation Assessment-roll —— eve; y entry, = es respectlv ey e relates or in such parts of such 
shall, except as hereinafter provided, be final ay Publish pe area ncies, as the case may be, 
evidence of the matter referred to in such ent; and Conclusi, | „tates. tenures h area including the interests of all such 
nature of the interests of the rent-receivers, ee also Of the js are within oy older and other rent-receivers in all 
the land and the apportionment of the mper true area ,, proprietors: Lae e och estates, tenures and holdings or 
the persons claiming interest therein. ton among | ands comprise of such estates, tenures and holdings or 
43. Certificate and presumption as to final publi soe n n such area which are in the khas possession 
Compensation Assessment-roll : (1) When a Com Sng | wran proprietors. tenure-holders and other rent-receivers 
Assessment-roll has been finally published under aa ae interests of all such rent-receivers in all sub-soil 
the Revenue-officer shall, within such time a = | ang any rights to minerals in such estates, tenures and 
Commissioner may. by general or special order-require, holdings or tenancies within such area other than the 
make a certificate stating the fact of such final publication interests which have already been acquired under Chapter II 
shall, with effect from the 


and the date thereof and shall date and subscribe the same lor sub-section (3) of section 46E]31 
first day of the agricultural year next following the date of 


with his name and official title. 

(2) After the final publication under section 42 of the publication of such notification in the official Gazette, be 
Compensation Assessment-roll in respect of any village or deemed to have been acquired by the Provincial Government 
group of villages or local area, the Provincial Government and vest absolutely in the Provincial Government free from 
shall also by notification declare that a Compensation allencumbrances but subject to the rights of such proprietors, 
Assessment-roll has been finally published for such village or tenure-holders and other rent-receivers specified in clause (2); 
group of villages or local area, as the case may be, specifying ich (2) each proprietor, tenure-holder and other rent-receiver, 
in such notification the date of such final publication: and in ose interests in any estate, tenure or holding or tenancy or 

any part of any estate, tenure or holding or tenancy, as the 


holdings. OT tena: 


such notification shall be conclusive proof of SUÈ | age a esa te 
publication and of the date thereof. Pi a the area to which such roll relates, are 
44, Acquisition and vesting of the interest of proprietor the agricultural ee sep with a fom mer d i 
tenure-holders and other rent-receivers and of certain | such notification i owing Une ate of publication 
quence in the Official Gazette, be entitled to retain 


lands in the Provincial Government and the cons¢ Possession of and hold subject to the provisions of this Act 
; e pri > 


thereof : Notwithstanding anything contained in any ? a a te 
ae II of this act FF lands Seb directly under the Provincial Government all 


law for the time being in force or i 
in Chapter (d whic! i i 
any contract, but subject to the provisions of clauses (a). He ej Chapter ty ane = is entitled to retain possession under 
and (d) of sub-section (4) of section 3 [and sub-section the | Tovincial Goven e liable to pay rent for such lands to the 
section 46E],31 on the publication of a notification pr | cia ae 
ki 


ra Gazette under sub-section (2) of section 45: Canal I. The waras a 
art : Compensation Assessment-roll has per sented by the an Briokefs and letter within square brackets bist 
ished, the followin 1] ensue, 9 dinang . B. State Acquisition and Tenancy (Amendment 
gieonseguences Sha ©, 1956 (E. B. Ordinance III of 1956), section 9. 


i _ <i 
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(3) the Interests of all cultivating rat 
under-ralyats and non-agricultural thans Cultiy, 
by such ralyats, under-raiyats and non-a pi all Ja; lg 
within the area to which such roll rene paturay te el 
lands of which such ratyats, under-ra, exee: 
agricultural tenants are entitled to retain Sre oF 
Chapter IV, including the interests In the ae ler 
so held In excess and all rights to iilneral ta of all lands 
than the Interests which have already been ac rein othe 
any other provision of this Act]®2 shall, with che ane 
first day of the agricultural year next followin hee the 
publication of such notification in the aeia è ee a 
deemed to have been acquired by the Provincial ne is 
and vest absolutely in the Provincial Government fea 
all encumbrances; em 

(4) all cultivating ratyats, cultivating under-ratyats and 
other tenants holding lands, within the area to which such 
roll relates, Immediately before the first day of the 
agricultural year next following the date of such publication 
of such notification, shall, with effect from the first day of the 
sald agricultural year, [if they have not already become 


tenants directly under the Provincial Government under any, | 


other provision of this Act,]'22 become tenants directly under 
the Provinclal Government and shall have the right to 
continue to hold, subject to, the provisions of this Act, as 
tenants under the Provincial Government, such of those Jands 
as have not vested in the Provincial Government under en 
(3) {or under any other provision of this Act] and shall be 
liable to pay rent to the Provincial Government In respect 0 
the lands so continued to be held , 

E. B 
1956 


32, The words within square brackets were In 
State Acquisition and Tenancy (Amendmen 

e [E. B. Ordinance IJI of 1956), section 9. 

33, The words and comma within square brackets W nd 
by È, B, State Acquisition and Tenancy (Ame 

4, Oidinance, 1956 (E, B, Ord. JII of 1956), section oe cil 

“ tod wore within square brackets were Inse ed by $ 

old, 


serted by the 
t) Ordinance, 


5 
SS Ofthe | 
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of revenue and all cesses together with 
g) al ayable thereon other than the arrears, cesses 
pe red to in clause (b) of sub-section (4) of 
and Í ing lawfully due on the first day of the 

on 3, roman E following the date of such publication 


sec r next 
jcultural yea ny estate within the area to 


agri tion in respect of a 
of such notifica Jates shall, after the first day of the said 


‘oll re 
oe continue to be recoverable from the 


1 arrears 


which SU 
cultural yea ble, and shall 
ing proprietor by whom they were payable, and s . 
outgo: udice to any other mode of recovery, be 


niout the deduction of the amount of such arrears 
ee and interst from the compensation money payable 
eich proprietor under this Act, when so ordered by the 
Collector; 

(6) all amounts, recoverable by the Provincial Govern- 
ment from a rent-receiver under the Bengal Embankment Act, 
1882 [or the East Bengal Embankment and Drainage Act, 
1952],25 which remain outstanding on the first day of the 
agricultural year next following the date of such publication 
of such notification and are not already covered by clause (d) 
of sub-section (4) of section 3, whether on account of arrear 
dues or dues under future instalments under the Bengal 
Embankment Act, 1882 [or the East Bengal Embankment and 
Drainage Act, 1952]35 shall, without prejudice to any other 
ar recovery, be recoverable by deduction of the amount 
isa ch arrear and future instalments from the compensation 
i i a aah to such rent-receiver in respect of the interests 
iiidh which such outstanding amounts relate, when so 

z the Collector; 
Saa we arrears of agricultural income-tax recoverable 

PN tra Government from a person under the Bengal 

Income-tax Act, 1944, which remain outstanding 
See 
35. The 

cones comma and figures within square brackets were 
46 Ordinance Y anit East Pakistan Repealing and Amending 

' Clause (6a) (0 (E. P, Ord. XXVIII of 1960), First Schedule. 

and Tenane t inserted by the East Bengal State Acquisition 
d. No, ao a Amendment) Ordinance, 1959 (E. P. 
of 1959), Section 5. 


ae 
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on the first day of the agricultural year next f 

of such publication of such notification i pe 
covered by clause (dd) of sub-section (4) of ta Not alreag 
without prejudice to any other mode of potion 3, shat, 
coverable by the deduction of the amounts ep > be te. 
from the compensation money payable to such Ts 
section 58 in respect of the interests or lands peison Under 
outstanding amounts relate, when so ordered b Senit Such 

(7) all arrears of rent and all cesses, tometer Si Collector; 
if any, due thereon, in respect of any period mes ‘nterest, 
first day of the agricultural year next following ita to the 
such publication of such notification, which have fone a 
in respect of any tenure, holding or land to which oa = 
relates, and which have not been barred by limitation or ‘ee 
not already vested in the Provincial Government under sae 
(c) of sub-section (4) of section 3, shall, on and from the first 
day of the said agricultural year, vest in and be recoverable by 
the Provincial Government and shall, without prejudice to 
any other mode of recovery, be recoverable from the person by 
whom they were payable by the deduction of the amount of 
such arrears, cesses and interest from the compensation 
money, if any, payable to such persons under section 58, when 
so ordered by the Collector; 

(8) with effect from the first day of the agricutural year 
next following the date of such publication of such 
notification, the ad interim payments under section 6, in 
respect of the rent-receiving interests or lands for which 
compensation has been assessed in the Compensation 
Assessment-roll to which such notification relates, se 
cease; and the total amount of ad interim payments hi 
under sub-section (1) or (2) [or (4a)37 of the said pecho nt 
respect of any such interests or lands, less an ee 
calculated at the rate of three per centum per annum “ands 
amount of compensation assessed for such interests oa 


e after the 
37. The word, brackets, figure and letter “or (4a)” were peo engal 

words, brackets and figures “sub-section (1) or (2)" bY inane, 1961 
State Acquisition and Tenancy (Second amend-ment) OF 


(E. P. Ord. No.XIV of 1961), section 4. 


_ 
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the date from which such ad interim 
such ro) uch interests or lands became payable under... 
im gents for SU" the last day of the agricultural year in 


jon ti 
ay cta ification is so published, shall be deducted 
hich ann t of such compensation. 

ul 


n 44 provides for the acquisition of all 
interests including those of rent-receivers which 
ft out after acquisition under section 3 of the Act. 
ection is neither a proviso nor an exception to 
The latter È We have already considered that under that 
Ee the Provincial Government has acquired, by 
ne e the interests of certain rent-receivers and their 
are before the revision of record-of-rights and 
preparation of compensation assessment-roll. Under section 
44 Government acquires all acquirable interests (other than 
those already acquired) after the revision of record-of-rights 
and preparation of compensation assessment-roll. This 
section sets out the following consequences that are to ensue 
after the publication of a notification in the Official Gazette 
under sub-section (2) of section 43, declaring that a 
compensation assessment-roll has been finally published :— 


(1) All the interests of rent-receivers in their estates, 
tenures, holdings or tenancies shall, with effect from the first 
day of the agricultural year next following the date of 
Publication of such notification, be deemed to have been 
rae by the Provincial Government and shall vest 
> a in that Government free from all encumbrances 
a i lo the rights of such rent-receivers as specified in 
old ag on (2). Under that sub-section they are entitled to 
hich fe tenant directly under the Government, all lands of 
Subject i are entitled to retain possession under section 20 
o Payment of rent to the Provincial Government. 
non-a, al lands held by cultivating raiyats, under-raiyats and 

Sicultural tenants in excess of the prescribed limit 


Se 


ki The i 
wer brackets and figures “sub-section (1) or (2)” were omitted 
Haj anger NO-XIV of 1961. 
uddin v. Province of East Pakistan (1962) 14 D. L. R. 420. 


e : Sectio: 


c uirable i 
ave been le 


44.39 
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ancy Act, 1950 
shall, with effect from the 1st day of the 
following the date of publication, be deemed to 1 
acquired by the Provincial Government 
absolutely in that Government free from 
The words “in excess” mean whatev : 
may be noted in this connection ‘ar gl 
receivers are concerned, their interests are to vest elti 
the date of notification of acquisition in 1956 or from th 
mentioned in such notification under sub-section ig 
section 3 of the Act. But so far as raiyats and other ter ne 
concerned, their interests are acquired and veste 
Government on the notification of the final Publication of 
the compensation assessment-roll by virtue of sub-section (3 
of section 44.41 The scheme of the Act, therefore, Is that 
whatever is not retainable vests in the Government by 
operation of law and that too free from all encumbrances. 4 
No fresh notification for the acquisition of non-retainable 
lands is necessary, because that will follow as a consequence 
of the publication of the notification under sub-section (2) of 
section 43, declaring that a compensation assessment-rl 
has been finally published.43 

(3) All cultivating raiyats, under-ratyats and other 
tenants shall, with effect from the first day of the agricultural 
year next following the date of publication of sid 
notification, become tenants directly under the sage 
Government in respect of lands they are allowed to “a 
under section 20 and they shall be Hable to pay rent to A 
Government for those lands. The under-raiyat 18 thereby 
graded as a raiyat.44 


Agricultur, 


Meg 
Ne rent. 


er fro 


nants are 
d IN the 


— got 
40. Privince of East Pakistan v. Secretary M. A. S. Madrasa (1964)! j 
R. (S. C.) 281. ) 
41. Province of East Pakistan v. Secretary M.A. S. Madrasa (1gs 
D.L.R.(S.C.) 281; Shah Ma. Elias v. Province of East Pal i 
17 D.L.R.727. drasa (196) 
42. Province of East Pakistan v. Secretary M.A.S. Ma 
D.L.R(S.C.) 281. P 
43. Ibid. a75; Prva S 
44. Rafiqul Islam v. Kazi Taibar Rahman (1966) 18 pan a pLRT 


Fazar Ali (1965) 18 D.L.R.480; Arfan Ali v. Ead Ali (1 
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„ars of revenue and other dues outstanding to the 
a) All satan all arrears of rent and cesses will be 
j of the compensation money. This is an 
without prejudice to any other mode of 


additional p this does not preclude other modes of 


covery: That Is to say. 
re 
recovery: 


(5) The ad interim payments as provided under section 6 
9) 


ase from the first day of the agricultural year next 
shall cee the date of publication of notification and the total 
ih such payments already made shall be deducted 
from the amount of compensation. 

To sum up, a close reading of the provisions made in 
sections 42, 43 and 44 of the Act point to the inevitable 
conclusions, firstly that every interest which is Hable to be 
acquired under the Act has to be paid for: and, secondly that 
except In the cases of acquisition under Chapter II of the Act, 
the Interests which are acquirable vest in the Provincial 
Government only if a sment of compensation in regard to 
the same has been made and published as provided in the 
Act.45 In other woral without assessment of compensation of 
the Property, the acquirable lands cannot vest in the Provin- 
thl Government under section 44. 

45, Procla: 
be after the 
Gazette nde 
Shall cause 


mation by the Revenue-officer : As soon as may 
Publication of a notification in the Offictal 
r sub-section (2) of section 43, the Revenue-officer 
area to wh Ne be Published, in the prescribed manner, in the 

Which the ¢ omMpensation Assessment-roll in respect of 


whieh sue! 
M the auch Notification is published relates, a proclamation 


local vernacular— 


la) exp), 
Planing: the consequences which as provided in 


Seci 4 a 
; How ae have ensued on such publication of such 
Olifleation, and 


dire 
t seting al] Persons in such area, who will become 
“ants y 


7 nder the Provincial Government with effect 
San, 
45, Pea N 


Shan y eee 

M 

DLR. o Elias v. Province of East Pakistan (1964) 17 

PLR (Dhak basher Ali v. Md. Makbul Hasain (1965) 15 
haka) 487, 


> <i 
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from the first day of the agricultural : 
following the date of such Publicati ear ny 
notification, to pay rent to the Provincial ¢, a 
and not to any body else. Overnmen, 
46. Printing and distribution of Tecord-of-rights 
the Compensation Assessment-roll or (1) After 
Assessment-rolls in respect of all estates, tenures A aliin 
of rent-receivers in holdings or tenancies comprised interes 
district, part of a district or local area, in Tespect of 
record-of-rights has been prepared or revised mie 
published under Chapter IV, has or have been Published ay 
record-of-rights shall be modified by climinating Gems 
the entire chain of interests of rent-receivers and shoving 
therein only the tenants who will come directly under the 
Provincial Government as a result of the acquisition of such 
interests; and one or more numbers to be borne on the 
revenue-roll of the district shall be assigned by the Collector 


in respect of the areas to which such record-of-rights relates 
in accordance with such rules as the Provincial Government 
may make in this behalf; and the record-of-rights so modifed 
shall be reprinted. 

(2) Copies of the record-of-rights so reprinted shall be 
distributed free of cost to the tenants of the areas to which | 


such record-of-rights relates in such manner as may be 
prescribed. 


D —— 


CHAPTER -VA! 
jal provisions for preparation of Compensation 
special P ssment-rolls in respect of properties 
se! 
= acquired under Chapter IL. 
preparation of Compensation Assessment-roll in 
46h. : (1) The Provincial Government may, instead of 
special a ee section 17 or section 31, by notification in 
pe Gazette, order that a Compensation Assessment- 
po be prepared in respect of the properties of any rent- 
notie under section 3 on the basis of the returns, 
el ; 
janis and documents furnished or taken possession of under 
sections 3A and 4. 

(2) When an order is made under sub-section (1), the 
Revenue-officer shall verify such return, papers and docu- 
ments in the prescribed manner and make such corrections 
therein as may be necessary, and settle fair and equitable 
rents of all tenants ***2 immediately subordinate to such rent- 
receiver according to the principles laid down in sections 24, 
25, 25A]3 26 and 28. 

(3) The Revenue-officer shall, after taking action under 
“section (2), prepare in the prescribed form and in the pres- 
cribed manner a Compensation Assessment-roll in which the 
P assets and the net income of such rent-receiver and the 

Mpensation to be paid to him in accordance with the 


re 
i ia of this Act, together with such other particulars as 
Y be prescribed, shall be specified. 


sub: 


1 


+ Ch 
Was nae Containing sections 46A, 46B, 46C, 46D and 46E 
endme: ed by the E. B. State Acquisition and Tenancy 
2. The ‘words act, 1952 (E. B. Act VI of 1952), section 15. 
State Acqui: except tenure holders” were omitted by the E. B. 
lE. B. Oni sition and Tenancy (Amendment) Ordinance, 1956 
a figur nance Ill of 1956), section 10. 
Substituted, moma and letter within square brackets were 
CQUisitio, -> the figures “25 by the East Bengal State 
1958 (g Er and Tenancy (Second Amendment). Ordinance, 
"8: Ord. No.XLIV of 1958, section 17. 


wo 
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46B. Bar to jurisdiction of Civil Court : 
been made under section 46A, no Civil Cor 
any suit or application for the alteration 
rent of any land for which fair and equi 
to be settled under sub-section (2) of th 
such suit or application is pending befo 
date of such order, it shall not be furth 
shall abate. 

46C.* Application of the provisions of 

the preparation of Compensation Asse 
Chapter VA : In the matter of preparati isoji 
Compensation Assessment anne this e a seit 

(a) the provisions of sections 34, 38 and 40 to 43 shall 
apply so far as they are applicable; 

(b) the provisions of section 37 and 39 sh 
whole; and 

(c) the provisions of section 35 shall apply subject to the 
following amendment, namely :— 
for clause (a) of sub-section(1) of section 35, the 
following clause shall be deemed to have been substi- 
tuted, namely :— 

“(a) the gross assets of a rent-receiver shall be taken to 
consist of the aggregate of the rents and cesses which 
were payable to such rent-receiver by his immediately 
sub-ordinate tenants for the agricultural year 
immediately preceding the notified date, and where 
such rent-receiver is the proprietor of an estate or the 
holder of a tenure, also of the aggregate of the fair and 
equitable rents determined under section 5 for such 
of his khas lands in that estate or tenure as It 
chooses to retain possession of under section 20: i 

Provided that in the case of [a tenure-holder]? ora ay 

or an under-raiyal or a non-agricultural tenant, the oA 
determined for any land, under sub-section (2) of section i 


er 
rt shall eh 
or determinat, È 
table rent is re on of 
at section; ang ip 
Te a Civil Court o any 
ET proceeded oa i 
Sections 34 to 

ssment-roll, ne 


all apply in 


4. See foot-note 1 on p.145 ante, d Tenant: 
5. These words wore inserted by the E. B.State Acquisition AMS aijon tt 
(Amendment) Ordinance, 1956 (E, B. Ordinance III of 1958), 
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the principles of section 24, [25 25A]Sand 28, 

ccording E oses of this clause, be deemed to be the rent 
gall. for the mee Jand for such year by such raiyat, under- 
payable for SY cultural tenant to his immediately superior 
raiyat or NO! 5 


d” Fy 
art 4 Net income of a recusant proprietor under Chapter 


2 i anything contained in clause (c) of 
ere KA of A recusant proprietor of a 
section settled private estate, the malikana payable to 
sp defot in the agricultural year immediately 
ai E tified date shall be deemed to be the net 


ceding the no ù 
ma of such proprietor computed under the said clause. 


46E.7 Consequences of final publication of Compensation 
Assessment-roll under Chapter VA : Notwithstanding any- 
thing contained in Chapter II, on the publication of a notifica- 
tion under sub-section (2) of section 43, declaring that a 
Compensation Assessment-roll prepared under this Chapter, 
has been finally published, — 

(1) all tenants who became tenants directly under the 
Provincial Government under clause (e) of sub-section (4) of 
section 3 shall, with effect from the first day of the 
agricultural year next following the date of publication of 
such notification, pay to the Provincial Government rent for 
the lands held by them at the rates determined under this 
Chapter; 
sat ae effect from the first day of the agricultural year 
notification S the date of such publication of such 
section a the ad interim payments under section 6 or 
for which in respect of the rent-receiving interests or lands 
Compensati compensation has been assessed in the 
relates, sh on Assessment-roll to which such notification 

' Shall cease; and the total amount of ad interim 


6. 
sua gutes, comma and letter within square brackets were 
cqulsitton tof the figures "25" by the East Bengal State 
7 58 (E, Ban Tenancy (Second Amendment) Ordinance, 
+ See footing) nt, NO-XLIV of 1958), section 18. 
note 1 on p.145 ante. 


p ~s 


a 
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payments made under sub-section (1) or 
6 in respect of any such interests or la 
calculated at the rate of three per cent 
amount of compensation assessed for s n t 

in such roll from the date from which such ts or lands 
payments for such interests or lands became pa ad interim 
***9 section 6 till the last day of the agricultural S Under 
such notification is so published, shall be Astana in Which 
amount of such compensation; from the 


(2) for(4, 

AIS of 
nds, less an me 
4M Per annum sag 
uch interes he 


(3)10 with effect from the first day of the A 
next following the date of such public 
notification, the interest of a rent-receiver in 
khas possession of which he is not entitled to retai 
possession under section 20 and for which compensation ia 
been assessed in such Compensation Assessment-rol] shall, 
if not already acquired under sub-section (2) of section 3, te 
deemed to have been acquired by the Provincial Government 


and vest absolutely in the Provincial Government free from 
all encumbrances. 


ricultural yea, 
ation of such 
all lands in his 


Note : This Chapter makes special provisions for 
preparation of compensation assessment-roll in respect of 
properties acquired under section 3, by a notification in the 
official Gazette instead of proceeding under section 17 or 
section 31 of the Act.11 Sub-section (1) of section 464 
empowers the Provincial Government to prepare such a roll 
on the basis of the returns, papers and documents furnished 


8. The word, brackets, figure and letter “or (4a)” were Lae 
after the words, brackets and figures “sub-section () wane) 
by the East Bengal State Acquisition and Te 
(Amendment) Ordinance, 1961 (E. P. Ord. No.XIV 
section 5. 

9. The words, brackets and figures “sub-section 
omitted, ibid. i for th 

10. Clause 3 was added, after substituting a semi-co E. A 
full-stop at the end of sub-section (2) of section ven Act 
East Bengal Sate Acquisition and Tenancy (Amen! 

1954 (E. B. Act. XII of 1954), section 12. du 

11. Arfan Ali v. Ead Ali (1962) 14 D. L. R. 791; 94 


(1) or @)" We 


ath ” 


3 i 
Province of East Pakistan (1956) 13 D.L.R.496- $ 115 D.L.R.37 
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ion of under section 3A and 4 of the Act. Sub- 
assess e section provides that in setting fair and 
section 2) of = i all tenants immediately subordinate to 
itable ren" terests, the principles laid down in section 
receiving sA d 28 appearing in Chapter IV of the Act are to 
z4, 25, 25A A cton 46B takes away the jurisdiction of the 
be followed. ` sa matter of alteration or determination of 
civil Court el for which fair and equitable rent is required 
rent of a under sub-section (1). Section 46C provides that 
to be i 34 to 43 will apply in the preparation of 
e pensalo assessment-roll. Section 46D lays down rules 
ior the determination of the net income of a recusant 
proprietor of a temporary settled estate. Under this section 
the malikana payable to such proprietor in the agricultural 
year immediately preceding the notified date shall be deemed 
to be the net income of such proprietor. Section 46E sets out 
three consequence that are to ensue after the final publication 
of compensation assessment-roll under this Chapter : 


rent- 


(1) All tenants who have become tenants directly under the 
Provincial Government under clause (e) of sub-section (4) of 
section 3 shall pay rent at a revised rate to that Government 
with effect from the first day of the agricultural year next 


following the date of publication of the compensation 
assessment-rol], 12 


aa The ad interim payments under section 6 or 6A shall 
il and the total amount of ad interim payments made 
sub-section (1) or (2) or (4a) of section 6 shall be deducted 


fro 
m the amount of compensation. 


Pl = of a rent-receiver in all lands in his khas 

Under sici, which he is not entitled to retain possession 

Section (2) ie 20 Shall, if not already acquired under sub- 
Yovincial ection 3, be deemed to have been acquired by the 
ovemment z vernment and shall vest absolutely in that 
Tee from all encumbrances. 

12 Š 


d cr, i 
N96: etary ey A. S. Madrasa v. Province of East Pakistan 


CHAPTER -VI 
Authorities for the Preparation o 


fC 
Assessment-roll, OMPCNSation 


ats Revenue and Judicial authorities ; ‘Ties 
following authorities for the purposes of this n Shall y 


i art of t “the 


Nis Act 
(a) the Commissioner of State Purchase: 


(b) the Director of Land Records and Surveys: 

(c) Settlement Officers and Assistant Benne 

(d) Other Revenue-officers: Sment Offers 

(ce) Special Judges. 

48. Appointments and powers : 
State Purchase shall be appoin 
Government. 


(1) The Commissioner of 
ted by the Provincial 


(2) The Commissioner of State Purchase shall, in Tespect 
of the whole of [East Pakistan]! exercise the Powers conferred 
and perform the duties imposed on him by this Act and by 
such rules as may be made under this Act. He shall also 
exercise general powers of superintendence and ‘control over 
the Director of Land Records and Surveys and through him 
over all other officers subordinate to him. 

(3) The Director of Land Records and Surveys shall 
exercise such powers and perform such duties of a Revenue: 
officer under this Act or any rules made thereunder as may be 
conferred or imposed on him. 

(4) The Provincial Government may appoint one or more 
persons who has or have exercised the powers of a Dem 
Judge or a Subordinate Judge to be a Special Judge or Speck 
Judges for the purposes of hearing appeals which pier 
preferred to him or them under the provisions of this is 7 any 
of inquiring into disputes as to the title to ee eal 
compensation under a Compensation Assessment-T0 


r for the 
The words within square brackets were substitutes ng j 
words "East Bengal" by the East Pakistan RaP 960). First 
Amending Ordinance, 1960 (E. P. Ord. XXVIII 0! 
Schedule. 


1. 
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under section 42 or as to the apportionment of any 
jon referred to him under section 60, 
This Chapter specifies the authorities who are 
ible for the preparation of compensation assessment- 
respons} rding to section 47 the Revenue and Judicial 
ll. As will consist of (1) the Commissioner of State 
quthoritic (2) the Director of Land Records and Surveys, (3) 
canal Officers and Assistant Settlement Officers, (4) 
one venueaiicnis and (5) Special Judges. Under sub- 
a (1) of section 48 the Commissioner of State Purchase 
pore ye appointed by the Provincial Government. Sub- 
Sie (2) and (3) lay down the functions of the 
Commissioner and the Director of Land Records and Surveys. 
Sub-section (4) empowers the Provincial Government to 
appoiont Special Judges for hearing appeals under the 
provisions of the Act and for determination of disputes 
regarding compensation. The District Judge or the Sub- 
ordinate Judge appointed as a Special Judge is not a persona 
designata but a Court subordinate to the High Court and, as 
such his order is revisable under section 115 of the Civil 
Procedure Code.? We have already noted3 that a claimant of 
compensation can file an objection before the Revenue 
authority, can prefer an appeal to the superior authority and 


then to the Special Judge and therefrom to the High Court by 
way of reference. 


published 
compensat 
ote : 


2 
3 u M 
ee pp, 


anna v. Mafizuddin (1958) 10 D.L.R. 527. 
66 and 156 


CHAPTER -VII 
Revision of the Compensation Assessment-roy 
decision of disputes with regard to c ompe and the 
[This Chapter deals with the ae 
compenseation assessment-roll and decision ae 
regard to compensation. Section 49 auth, 
Commissioner or any officer empowered by him os the 
compensation assessment-roll and the Eok the 
any time during the preparation of such roll. He “Tights at 
such revision on an application made within prion direct 
from the date of final publication of such roll. He ze ine 
his own motion, direct such revision at any ioe ra ud 
payment of compensation. But he cannot do anything ee 
affects any order passed by the superior Revenue authority or 
by the Special Judge. Section 50 empowers a Revenue-officer 
to correct any entry in the record-of-rights prepared or 
revised and finally published under Chapter IV, if he is 
satisfied that such entry has been made owing to a bona fide 
mistake. Under section 54 he is allowed to make necessary 
correction in the compensation assessment-roll. Sections 51 
and 53 make provision for appeal to the Special Judge who 
may refer under section 52 to the High Court any question of 
law arising out of his order. Section 55 has extended the 
provisions of the Civil Procedure Code, 1908 to all appeals 
presented to the Special Judge. Under section 56 no party toa 
suit, apeal or proceeding in a Civil Court or High Court In 
respect of any land shall be entitled to ralse before i 
Revenueofficer, Revenue authority, Special Judge or ie 
Commissioner or any other officer any issue In Caen 
such land, which is substantially in issue in such sull, APP 
or proceeding.] 
49.!Revision of Compensation Assess 
Commissioner, or any officer not inferor in r: 


E th 
isputes wit 


ment-roll : ‘The 


ank to that ofa 


ere substituted for 


1. Section 49 and the proviso to it w and xi 
e Acquisition and p956) 


section 49 by the East Bengal Stat 2 y 
(Amendment) Ordinance, 1956 (E. B. Ordinance E. B- Act 
section 12. The original section 49 as amended DY 
of 1955 and the proviso thereto read as follows * 


Revision Assessment-Roll 155 


ommissioner? of a district empowered in this 
Commissioner, or a Settlement Officer so 
penal d, may. on application, direct the revision of any 
empower i Assessment-roll or any portion of such roll 
ato” -of-rights or any portion of record-of-rights on 
o— hich such roll has been prepared, at any time 
it tion of such roll and may direct such 
cation made within three months from 
cation of such roll and may also, of his 
n, direct such revision at any time before payment 
; but so as not to affect any order passed by 
nue Authority under section 41 or by the 
ction 51 or under sub-section (4) of 


pasis © 


own motio. 
of compensation. 
the superior Reve: 
special Judge and sec 
section 52 or under section 53; 

Provided that no such direction shall be issued unless not 


less than fifteen days' notice has been given to the parties 
concerned to appear and be heard in the matter. 

50. Correction by Revenue-officers of bona fide mistakes : 
A Revenue-officer may, on application or of his own motion 
at any time before payment of compensation in accordance 
with a Compensation Assessment-roll under section 58, 


‘ya. Revision of the Compensation Assessment-roll by the 
Commissioner : The Commissioner, or any officer not inferior in 
rank to that of a Collector of a district, or a Settlement Officer, 
empowered in this behalf by the Commissioner may, on 
application or of his own motion, direct the revision of any 
Compensation Assessment-roll or any portion of such roll at 
any time during the preparation of such roll or within three 
months from the date of final publication of such roll but so as 
hot to affect any order passed by the superior Revenue 
Authority under section 41 or by the Special Judge under 
Section 51 or under section 53 or under sub-section (4) of 
Section 52: 

provided that no such direction shall be issued unless not less 
aa 15 days' notice has been given to the parties concerned to 

ear and be heard in the matter.” i 

Mora Se Joint Deputy Commissioner were substituted for the 
(A Collector” by the E. B, State Acquisition and Tenancy 
seaendment) Ordinance, 1967 (E. P. Ord. No.VIII of 1967). 
Section 4, è 


w 
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+19 
correct any entry in the record-of-rights j 
and finally published under Chapter Tv ine Pated OF rey 
to which such compensation Assessment- t Of an = 
entry in such compensation Assessment-roy, a relates, or = 
that such entry has been made Owing to a bon ithe ig align 
correction of such entry is necessary as q x “ Stake 
to or transfer of the interest of q eieo fs eSson 
raiyat, cultivating under-raiya' Ser 


tor non-agri 
* * 


*3 


Provided that no such cor 
appeal affecting such entry has 
51 or section 53 or until reasonable no 
the parties concerned to appear and be a ee dn p 

51. Appeal to the Special Judge : (1) Any person, a; a 
by an order of the superior Revenue Authority underage 
41 or of the Commissioner or other officer under Section r: 
may present an appeal against such order within sixty days 
from the date of the final publication under section 42 of the 
Compensation Assessment-roll to wh 


ich such appeal relates 
or of the order appealed against, whichever is later, to the 


Special Judge appointed under sub-section (4) of section 48, 
(2) When a Revenue-officer refers under section 60 to any 
Special Judge any dispute which has arisen as to the title of 
any person to receive any compensation payable under the 
Compensation Assessment-roll or as to the apportionment of 
any such compensation or any part thereof, such Special 
Judge shall inquire into such dispute and decide the same; and 


such decision shall, subject to the provisions of section 52, be 
final. 


52. Statement of case by Special Judge to the High = 
(1) Any party aggrieved by an order of the Special Judge el 
within sixty days from the date of such order by ae is 
in the prescribed form accompanied, when the applica i, by 
made by any party other than the Provincial Governm 


d vati 
cultural tenant $ 


rection shall be made if 
been Presented under Salen 


3. The words “whose name appears in such roll a 


entitled to compensation” were omitted by merg 
State Acquisition and Tenancy (Second Amendm 
1958 (E. P. Ord.No.XLIV of 1958), section 19. 
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ees, require the Special Judge to refer to the 
fifty question of law arising out of such order; and 
jal Judge shall, within ninety days of the receipt of 
ecial jon, draw up a statement of the case and refer it 
suc urt : 
tothe High sist if in the exercise of the powers under sub- 
cae Special Judge refuses to state a case which he 
section (2) required by any party other than the Provincial 
has been nt to state, such party may, within thirty days from 
Governeen which he receives notice of the refusal to state the 
the ca draw the application; and if he does so, the fee paid 
S be refunded. 

(2) If on any application being made under sub-section (1) 
the Special Judge refuses to state the case on the ground that 
no question of law arises, the party who made such 
application may, within sixty days from the date on which 
such party is served with notice of the refusal, apply to the 
High Court; and the High Court may, if it is not satisfied of the 
correctness of the decision of the Special Judge, require the 
| Special Judge to state the case and to refer it; and on receipt of 


any such requisition the Special Judge shall state the case and 
refer it accordingly. 


(3) If the High Court is not satisfied that the statements in 
aà case referred under this section are sufficient to enable it to 
determine the question raised thereby, the High Court may 
ma he case back to the Special Judge to make such 
‘ditions thereto or alterations therein as the High Court 

| May direct in that b; ehalf. 
| we The High Court upon the hearing of any such case shall 
| jud; € the questions of law raised thereby and shall deliver its 
T thereon containing the grounds on which such 
wider th ìs founded, and shall send a copy of such judgement 
to the “a Seal of the Court and the signature of the Registrar 
Neces Pecial Judge who shall pass such orders as are 
Sary to dispose of the case conformably to such 
| Judgement, 
TA en a reference is made to the High Court, the cost 
n the discretion of the Court. 
ok 


> se 
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Note : The provision in sub-section a) ° 
reference to the High Court has to be Made y n 52 4, 
not mandatory but is directory. If a refere within 90 P 
within that time, it will not be a nullity,4 i tie 


of Sectio 


Ce is not 


The provisions for reference to the High Cou 
Act are almost the same as those under the > 
that is, the proceedings of assessment before 
officer, those before the Appellate Assist ( 
thereafter the proceedings before 
Tribunal and then a reference by 
under section G6 of the Income Tax Act.5 

53. Appeal to the Special Judge : Any person aggrieve 
an order of the Revenue Authority under sub-section a 
section 19 passed on appeal filed in respect oi 
determination of rent or recording of possession of any Ha 
or by an entry made in a record-of-rights under sub-section o 
of section 31 relating to the determination of rent or 
recording of possession of any land [or by an order settling 
fair and equitable rent of any land under sub-section (2) of 
section 46A].6 may present an appeal against such order or 
entry, within three months from the date of the final 
publication under section 42 of the Compensation 
Assessment-roll to which such appeal relates, to the Special 
Judge appointed under sub-section (4) of scetion 48. The 
decision of the Special Judge on such an appeal shal, 
notwithstanding anything contained In section 52, be final. 

Note : The word ‘final’ in section 53 means thal no appeal 
lies against the decision of the Special Judge. But It docs ja 
take away the revisional powers of the High Court me 
section 115 of the Civil Procedure Code.” His ame 
revisable by the High Court under that section.8 The Spe 


28. 
4. Brojendra v, Province of East Pakistan (1958) 11 lagers 
5. Brojendra v. Province ef East Pakistan (1958) 11 De s the Bast 
6. The expression within square brackets was inserted fi 198? 
Bengal State Acquisition and Tenancy (Amendment í 
(E.B. Act VI of 1952), Section 16. pacea) 86! 
Abdul Manna v. Mafizuddin (1958) 10 D.L.R.527 = 8 PLR 
8. Ibid. 
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ointed under section 48(4) of the Act. Here 
apP not a persona designata, but a judicial officer 
ad the powers of a District Judge or a 
o has Oe ate, and he is to follow the procedure 
rdinale ler section 55 and 75 of the Act. He is to 
ned um decide the rights of the parties. So he is a 
EAn tlon 115 of the Code of Civil Procedure. In the 
der section 
court un the Special Judge held that the Assistant 
jastant cee: in disposing of an appeal under section 
settlement S a wrong order and directed the party affected by 
Ioe eck relief in a competent Court. It was held? that 
T perfectly a legal order. 

54. Correction of the Compensation Assessment-roll : The 
pvenue-officer shall make such alterations in the record-of- 
rights or the Compensation Assessment-roll as may be 
necessary to give effect to any direction issued by the 
Commissioner or other officer under section 49 or an order 
made by a Special Judge under section 51 or section 53 or 
under sub-section (4) of section 52 or to any final order or 
decree of a Civil Court or High Court passed in any suit, appeal 
or proceeding declaring title to and, or possession of any land. 

55. Application of the Civil Procedure Code to appeals 
before and enquires by a Special Judge : The provisions of the 
Code of Civil Procedure 1908, shall, as far as may be, apply to 


tment 


rescril 


| Mlappeals presented to a Special Judge under sub-section (1) 


gestion 51 or under section 53 and to all inquiries held by 
In under sub-section (2) of section 51. 

em to raising of certain issues : No party to a suit, 
of any Bic ailing in a Civil Court or High Court is respect 
contained i shall, notwithstanding anything elsewhere 
trenum this Act, be entitled to raise before a 
oMMIssio, SEn, Revenue Authority, Special Judge or the 
49, 51, 53 ner or any other officer under sections 19, 40, 41, 
Subst ARBO any issue in respect of such land, which is 

Y in issue in such suit, appeal or proceeding. 


a 


ul Mi 
“S “nnan v. Mafizuddin (1958) 10 D.L-R527. 
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CHAPTER -VII 
Payment of Compensation 

[This Chapter deals with the payment of com 
a rent-receiver for the acquisition of his interest Pensatton y 
puts a limit of the amount of compensation. A ee Section 57 
not entitled to receive in excess of the amount receiver ig 
his total not income from all his rent-receivin, culated on 
Section 58 prescribes the manner of a interests, 
compensation. Under this section the see of 
compensation shall be paid in cash or in bonds or on of 
cash or partly in bonds. The bonds shall be panne ee in 
more than forty annual instalments. A reference has kan 
made in section 59 in respect of money or bonds of fie 
incompetent persons. The bonds or securities shall remain 
deposited with the Government till they are made over to any 
person or persons becoming absolutely entitled or they are 
mature. If there is no person to receive the bonds or securities 
after maturity, the Collector is to invest them in the purchase 
of Government or other approved securities. Under section 60 
if any dispute arises as to the title of any person to receive any 
compensation, the Revenue-officer may refer such dispute to 
the Special Judge to enquiry into such disputes for decision] 

57. Limits of, and amount payable as compensation: 
Notwithstanding anything contained elsewhere In this Act 4 
in any Compensation Assessment-roll as finally xan 
under section 54, no rent-receiver shall be entitled to meet 
on account of compensation for the acquisition of his ee 
receiving interests any amount in excess of the awl 
calculated on his total net income from all his eats ndi 
interests in all estates, tenures, holdings and tenanan oa 
by him within the Province at the rate applicable to PS 
income under section 37. terests it 

(2) When a rent-receiver holds rent-receiving in mi 
different areas, the Revenue-officer shall. benmi to hia 
payment under section 58 of the compensation es modified 
under a compensation Assessment-roll as ao "y 
under section 54 for the acquisition of his Te 
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such area. ascertain in the prescribed manner 

i ie s been paid to such rent-receiver on account 
ee a for the acquisition of his rent-receiving 
f oF oe other area or areas in excess of the amount 
in mieg sub-section (1) and, if any such excess 
e found to have been made, deduct the amount of 
from the amount of the compensation payable to 


h roll for the acquisition of such interests : 


vided that no such deduction shall be made until a 
neie notice has been given to the rent-receiver to 
reas 


appear and be heard in the matter : 

Provided further that an appeal, if presented within thirty 
days from the date of the order making such deduction shall 
lie against such order to the prescribed superior Revenue 
Authority whose order thereon shall be final. 

(3) When any amount is deducted under sub-section (2) 
fom the amount of any compensation payable to a rent- 
receiver under a Compensation Assessment-roll for the 
acquisition of his rent-receiving interests. the balance, if any, 
remaining after such deduction shall, for the purpose of 
section 58, be deemed to be the compensation payable to such 
rent-receiver in respect of such interests in the terms of the 
said roll. 

Note : Under section 57 a rent-receiver is entitled to get 
compensation for the properties acquired under the Act at the 
ae Provided in section 37. The rate of compensation 

Teases as the annual net income increases. 

Ge suistot (1) no rent-receiver is entitled to receive 
wt i on in excess of the amount calculated on his total 
manner TT from all his interests within the province. The 
Tule 65 w ascertaining the excess payment is contained in 
on States as follows :— 

terest Where a rent-receiver holds rent-receiving 
ompensatic more than one area for which separate 
sl on Assessment-rolls are prepared, no deduction 
the fist under sub-section (2) of section 57 in the case of 
Asessme ment of compensation under a Compensation 

Nt-roll in respect of such interests, but the Reynue- 


such excess 
under suc 


a 
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officer shall, immediately on such payment, forwar 
such roll, with the details of the deductions mad da Copy of 
section (1) of section 58 and the amount of = Under sup. 
actually paid under that section, to the Revenue e*ation 
other areas where such rent-receiver holds rene teers of 
interests, or, if no Revenue-officer has been ap ont-recelving 
time for any such area, to the Director of Land Par at the 
Surveys for transmission to the Revenue-officer ae cords ang 
when appointed. £ Such area 
(2) Before making any subsequent Payment 

compensation to such rent-receiver for his Tent-recej a 
interests in any area under a different Compeinesnt 
Assessment-roll the Revenue-officer shall ascertain Ti 
reference to the information furnished to him under sibak 
(1) and also sub-rule (3), if any, by the Revenue-officers of 
other areas, if any excess payment has been made in such 
other areas according to sub-section (1) of section 57 and, if so, 
shall deduct the amount of such excess from the amount of 
compensation payable to such rent-receiver under such roll in 
respect of such interests : 

“Provided that before making any such deduction, the 
Revenue-officer shall issue a notice to the rent-receiver 
allowing him at least 15 days time to show cause, if any, 
against such deduction. 

“(3) As soon as any subsequent payment of compensation 
is made to such rent-receiver under a Compensation 
Assessment-roll in respect of his rent-receiving interests, the 
Revenue-officer making such payment shall forward a copy ° 
the roll, with the details of the deductions made under sub- 
section (2) of section 57 and sub-section (1) of section 58 
the amount of compensation actually paid under section 5 
to the Revenue-officers of other area where such rentree 
holds rent-receiving interests in respect of which ye 
intimation of payment of compensation has not been rece 
under sub-rule (1) or this sub-rule, or, if no Revenue? the 
has been appointed at the time for any such are y 
Director of Land Records and Surveys for trnasmission 
Revenue-officer of such area when appointed. 
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the Revenue-officer decides to make any 
der sub-rule (2), he shall record an abstract of the 
ack decision.” 
reasons ‘on (2) of section 57 provides that when a rent- 
ent-receiving interests in different areas the 
receiver aS before making payment of compensation, is 
ne ot ether any amount has been paid to him in 
pas vount admissible under sub-section (1). If any 
i xcess, he will, after giving him a hearing 
mpensation. If the 


for S' 


payment 
deduct ii ] 
rentreceiver is aggri 


he may prefer an ap 


order to the Director o. 
order will be final. Under sub-section (3) the balance that 


ains after deducting the excess amount shall be deemed to 


remi 
be the compensation payable to the rent-receiver. 


58. Manner of payment of compensation : (1) When the 
time within which appeals under section 51 or under section 
53 may be made in respect of any entry in or omission from a 
Compensation Assessment-roll has expired and, where any 
such appeal has been made under section 51, the time within 
which a reference may be made to the High Court under 
section 52 with regard to any order made by the Special Judge 
in relation to such appeal has also expired and all references 
e onder section 52 in relation to all such appeals have 
rhe ony of and all orders under sub-section (4) of that 
wise ti Sing out of such references have been passed and, 
has bee = ce has been made under section 53, such appeal 
make amene of, the Revenue-officer shall proceed to 
Tihk-reneivers to the proprietors, tenure-holders or other 
"Nder-raiyats and to the cultivating raiyats, cultivating 

ompensation ean other persons, who are shown in such 
ion 54 t Ssessment-roll as finally modified under 
© be entitled to compensation, of the 


“ompeng, 
alter gon payable to them in the terms of the said roll 


ecu 
à ting from the amount of any compensation so 
` Rule 67, 


>_< 
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payable any amount which has been or 

to be so deducted under [clause (b), D. a i an the 
(4) of section 3 or [clause (5), (6) (6a) or (7)3 an o “Sect 
also any amount to be deducted from Sich, Section 44 me 
under clause (8) of section 44 [or clause (2) of s ED Pensation 
section 76B]> and any amount recovrable AGE or 
compensation under Chapter X : Say 


Om such 
Provided that if a rent-receiver aj 

his debts under Chapter X of this Act, only half of 
amount of compensation payable to iim 
Compensation Assessment-roll, less any anie > 
deducted under [clause (b), (c), (d) or (dd). of sub-section ( a 
section 3 or [clause (5), (6), (6a), (7) or (8)]6 of section Ee 
clause (2) of section 46E]4 [or section 76B],5 shall be ald 
him and the payment of the other half shall be withheld ea 
such application is disposed of and all debts recoverable from 
compensation money under that Chapter are recovered in 


accordance with the provisions of sub-section (7) of section 
71: 


Pplied for Scaling down 


the totay 


2. The words, brackets, letters and commas within square 
brackets were substituted for the words, brackets, letters and 
comma “clause (b), (c) of (d)" by the East Bengal State 
Acquisition and Tenancy (Second Amendment) Ordinance 
1959 (E. P. Ord. No. XXXIX of 1959), section 6. 

3. The words, brackets, figures, letter and commas within aa 
brackets were substituted for the words, brackets, figures ee 
comma “clause (5), (6) or (7)” by the East Bengal Sa 
Acquisition and Tenancy (Second Amendment) Ordinan 
1959 (E. P. Ord. No.XXXIX of 1959), section 6. d by the 

4. These words, figures, brackets, and letter were isen Ache 
East Bengal State Acquisition and Tenancy (Amendme 
1952 (E.B. Act.VI of 1952), section 17. 


East 

5. These words, figures and letter were inserted by nance: 
Bengal State Acquisition and Tenancy (Amendment) 

1956 (E. B. Ordinance No.III of 1956), section 13. pjn squat 

6. The words, brackets, figures, letter and commas "i es and 

brackets were substituted for the words, brackets, S state 


commas “clause (5), (6), (7) or (8)", by the Loot inane 
Acquisition and Tenancy (Second Amendmen 6(b). 
1959 (E.P. Ordinance No.XXXIX of 1959). section 
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ther that no compensation payable to any 
Compensation Assessment-roll for any land 
person uns shall be paid till the Provincial Government 
ith polane S sii of such land and building. 
ount of compensation so payable shall be paid 
bonds or partly in cash and partly in bonds. The 
all be non-negotiable and payable in not more than 
bonds sh al instalments to the person named therein or his 
hiy a in-interest and shall carry interest at three per 
oe annum with effect from the date of issue. 
oof any person, entitled to receive such compensation in 
respect of any estate, tenure or holding or part thereof or any 
land, had no power to alienate such estate, tenure, holding, 
part of land, or if there be any dispute as to the title to receive 
the compensation or as to the apportionment of it, the 
Revenue-officer shall keep the amount of compensation, or 
the bonds in which it is to be paid, in deposit with the 
Collector of the district : 

Provided that nothing herein contained shall affect the 
liability of any person who may receive the whole or any part 
of any compensation awarded under this Act to pay the same 
to the Person lawfully entitled thereto. 

(4) Notwithstanding anything contained in sub-sections 
Q)and (3), an annuity referred to in clause (3) of section 37 [or 
aratia (la) of section 39]'7 shall be paid to the 
Sra of Wakfs in the case of a wakf or wakf-alal- 
Previacial = a trustee to be appointed in this behalf by the 

Nates — in any other case. 
of se ection 58 prescribes the manner in which payment 
it. The ee, will be made to a person who is entitled to get 

unt of compensation shall be paid in cash or in 


bonds or r 
e tie in cash and partly in bonds. The bonds shall 


eee. en payable in not more than forty annual 


Tomy 
section os figures, letter and brackets “or sub-section (1a) of 
87° by Were inserted after the word and figures “section 
Amendme, East Bengal State Acquisition and Tenancy (Second 
Section gent) Ordinance, 1960 (E. P. Ord. No. XII of 1960). 


ided fur 


rov! 
P er a 
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instalments and shall carry interest at t 
centum per annum with effect from the da 

Sub-section (3) provides that if any pei 
to receive compensation in respect of Earle Who is Entiti 
holding or any land, had no power to dh Sarate, te re, a 
tenure, holding or any land, or if there isan nate such estar : 
title to receive the compensation or a Y dispute as ini 
of it, the Revenue-officer oe apporti a 

shall keep the Onment 

compensation or the bonds in deposit with t amount of 
district. It is also provided th in o Collector of 
ASTI at nothing shall He 
liability of any person who may receive the whol affect the 
of any compensation to pay the same to the z on o Pat 
entitled to receive it. According to this proven "avy 
owner can make over the whole or any nie a 
compensation to the person who is legally entitled to ri 5 
the same. As for example, if a Hindu widow having a tinte 
interest transfers the compensation to the next reversioner, 
she will not be held liable for such payment. i 

Under sub-section (4) the annuity referred to in clause (3} 
of section 37 or sub-section (la) of- section 39 will be paid to 
the Administrator of Wakfs in the case of wakf or wakf-ala- 
aulad and to a trustee in any other case. Therefore, the 
proceeds of the wakf, whatever form they have now taken, 
upon the acquisition of wakf properties, must be made over to 
the Administrator of Wakf, East Pakistan, who has taken the 
place of the Commission of wakfs.8 

59. Money or bonds deposited in respect of estates, tenures, 
holdings or lands belonging to persons incompetent K 
alienate : (1) If the amount of any compensation paid in eos 
or in cash is deposited with the Collector of the district u7 a 
sub-section (3) of section 58 and it appears to the peor 
that the estate, tenure or holding or part thereof or any a 
in respect of which such amount has been Guapa 
compensation was held by any person who had ne aan is 
alienate the same, the Collector shall, where the ois the 
deposited in cash, order such amount to be invest 


he rate à 
te of issue Tee Der 


18 


8. Gholam Hos 966) 
` hol Hossai z ince çast Pakistan a 
D.L.R.52 at 5E an v. Province of Eas 
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Government or other approved securities as 
pure ase of thinks fit and shall direct the payment of the 
the Hector ch bonds or interest or other proceeds arising 

eon stment to the person or persons who would for 
aien ne been entitled to the interest in such estate, 
sna or part thereof or other land, as the case may 
no h interest had not vested in the Provincial 
t under section 3 or section 44, and such bonds or 
securities shall remain so deposited until— 

(a) they are made over to any person or persons becoming 

absolutely entitled thereto; or 

(b) they are mature. 

(2) If, when such bonds or securities are mature, there is no 
person or persons absolutely entitled thereto, the Collector 
shall direct the investment of the proceeds of such bonds of 
securities in the purchase of such Government or other 
approved securities as the Collector thinks fit; and the 
provisions of sub-section (1) shall apply to such investment 
and to the interest and other proceeds arising from such 
investment as they apply to the investment made under sub- 
section (1) of the amount of compensation deposited in cash 
with the Collector under sub-section (3) of section 58 and the 
interest and other proceeds arising out of such investment. 
m oR all cases of moneys, bonds and other securities 
PeR i which this section applies, the Collector of the 
iain shall order the costs of the following matters 

uding therein all reasonable charges and expenses 


i 
one thereto, to be paid by the Provincial Government, 


tenure, 
pe, if suc 
Governmen 


i “a cost of such investments as aforesaid: 
€ cost of the orders for the payment of the interest 
or other proceeds of securities upon which such 
Moneys are for the time being invested or of such 
bonds or other securities, and of all proceedings 
ee thereto except such as may be occasioned by 
(4) mt between adverse claimants. 
“ection (4 n any annuity is paid as compensation under sub- 
) of section 58 to the Commissioner of Wakfs. the 


E a 


wo 
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Commissioner of walks shall Pay the s; 

other person or persons who would fal a 
been entitled to the possession of tiie 

respect of which such compensation ha, 
when any amount is paid as compensation 
section to a trustee appointed in this beh 
Government, such trustee shall Pay the s 
other person or persons who would for the t 4 
been entitled to the Possession of the trust being have 
of whcih such compensation has been ed $ Spect 
for the payment of every such annuity under thi rei 
shall be paid by the Provincial Government : 1S subsection 


the M; 

‘ Utwen, 

the time tein Uor 

aig Proper È 
cen awarde a in 

under th, ' and 


ie 
alf by the pra Ù 


oving 
ame to the gpa ti 


Provided that the Commissio: 
: mer of Wakfs or the 
may withhold the payment of the whole or any =e 
such annuity until he is satisfied that amount of AA à i 
in the preceeding year under sub-section (4) of this Sedhan tig 


been spent for the purpose for which such amount was paid. 


Note : Section 59 refers to compensation payable to 
persons incompetent to alienate their estates, tenures, 
holdings or lands. Sub-section (1) provides that when the 
amount of compensation is deposited with the Collector, he 
shall invest them in the purchase of Government or other 
approved securities and allow the interest or other proceeds 
arising from such investment to the person who is entitled to 
receive it. The bonds and securities shall remain so deposited 
with the Collector until they are made over to the person 
entitled or until they are mature. If there is no person t0 
receive the bonds or securities after maturity, the Collecinr 
under sub-section (2), is to invest them in the purchase © 
Government or other approved securities; and the interest o 
other proceeds arising from them will be paid to the perso 
entitled to it. Under sub-section (3) the Government 5 o 7 
the cost of investment and payment of interest of securities: 


id to the 
We have seen above? that the annuity will be paid be. 
Administrator of Wakfs and to the trustee as the cas 


e may °” 
Under sub-section (4) the Administrator of Wakfs wilt poy 


9. Sec. 58(4). 
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and the trustee will pay to the shebait. 
bear the cost for the payment of such 
strator of Wakfs or the trustee may 

payment of the whole or any portion of the 
withho! til he is satisfied that the amount of annuity paid 
yo year has been spent for the purpose for which 


e to the mutwalli 
sa gvernment is to 


mhe“ fhe Admini 


e as to title or apportionment : If any dispute 

; he title of any person to receive any 
vompensation payable under a Compensation Assessment- 
roll or as to the apportionment of any such compensation or 
any part thereof, the Revenue-officer may refer such dispute to 
the Special Judge appointed under sub-section (4) of section 48 
to enquire into such disputes for decision. 

60A.10 Certain sections not applicable to future 
acquisition : The provisions of clause (c) of sub-section (4) of 
section 3, clause (7) of section 44 and sections 61 to 68 shall 
not apply in the case of acquisition of rent-receiving interests 
on or after the date of coming into force of the East Bengal 
State Acquisition and Tenancy (Amendment) Ordinance, 
1956. 

Note : Section 60A was added by the East Bengal Ordinance 
No.lIl of 1956. The insertion of this section has the effect of 
restoration of ordinary legal position between a rent-receiver 
akom arrears of rent were due, and the rent payer. 11 In the 
aibres s altachment under decree for arrears of rent, the 
faa. Cm cannot possess any special interest in the 

: he Government undertakes no duty to pay the 


C 
iar any part of his dues, but leaves him to his ordinary 
medies at law,13 


Ea 


10, 
— 60A was added by the E. B. State, Acquisition and 
1ga Y (Amendment) Ord, 1956 (E. B. Ordinance No.IIl of 
Li, 4 Poh section 14, 


l 
9, rader v. Province of East Pakistan (1957) 10 D.L.R (S.C) 


Ibid, 
Ibid. 


12, 
13, 


CHAPTER-Ix 

Provisions relating to arrears of reven 

61. Definition of arrears : For the 
sub-section (4) of section 3 or clause 
expression “arrears” shall include the 
which suits were pending on the date or 
be, referred to in the said clauses or 
pones whether having the effect ofa rent-decree or 

ecree, were obtained before the said date or day and money. 
been satisfied and are not barred by limitation and a 
include the costs allowed by such decrees. Shall als 

62. Payment and realisation of arrears : (1) All arrears f 
rent and all cesses and interest, which have vested in 2 
Provincial Government under clause (c) of sub-section (4) of 
Section 3 or under clause (7) of section 44, shall be payable to 
the Provincial Government and not to anybody else; and no 
payment made in contravention of this sub-section shall be 
valid. 

(2) Subject to the provisions of sections 63, 64 and 65, all 
such arrears of rent and cesses and interest and all arrears of 
revenue and all cesses and interest referred to in clause (b) of 
sub-section (4) of section 3 or in clause (5) of section 44 [may, 
without prejudice to any other mode of recovery.|! be 
recoverable by the Revenue-officer under the provisions of the 
Bengal Public Demands Recovery Act, 1913. 

63. Provision regarding pending suits and proceedings: i 
lany suit by a rent-receiver or rent-receivers|? for e 
recovery of any arrears which have vested in the Provincia 
Government under clause (c) of sub-section (4) of section 3 
under clause (7) of section 44 or any proceeding in executi 
a decree for the recovery of any such arrears is pending pe 


ue, rent and ceg, 
Si 
Purpose of cl: X 
au; 
(7) of Section a (ot 
arrears in r he 


espe, 
day, as the casema í 
ìn respect of whi, 


“shall” 

1. These words and commas were substituted for the word bed 

by the E. B. State Acquisition and Tenancy (amendmen 
1952 (E.B. Act. VI of 1952), section 18. 

2. These words were substituted for the words “a 


proceedings” by section 19, ibid. 


ny sult ‘ 


b 
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rt on the date or day, as the case may be, referred 
civil Cou! jauses. such suit or proceeding, [where such 
any e said cla the sole landlord or such rent-receivers 
3 ven ire body of co-sharer landlords,]3 shall not 
onstituted de ed with and shall be deemed to have been 
be further ae any such decree may be executed as if it were a 
withdrawn, Aog under the Bengal Public Demands Recovery 
act, 1913. ation of arrears in respect of lands held by 
64.4 pea overall? : (1) A certificate or decree for the - 
a mal arrears of rent to the recovery of which the 
recovery T this Chapter apply shall not, in the case where 
gee or judgement-debtor is a tenant under the 
D incial Government and where the arrears covered by 
such certificate or decree relate to any [holding or land]? held 
by such tenant, be executed by arresting ihe certificate or 
judgement-debtor and detaining him in the Civil prison or by 
the attachment and sale of any movable or immovable 
property other than the [holding or land]5 to which such 
arrears relate. 

(2)6 If the holding or land to which such arrears relate 
has, before the execution of such certificate or decree, been 
sold in execution of any other decree or certificate, such 
arrears shall, notwithstanding anything contained in any 
other law for the time being in force, be a charge on such 
holding or land. 


65. Sale of lands held by tenants under Government for 
ao * Where any certificate or decree is executed under this 
Apter by the attachment and sale of any land which is held 


tenan 


8. 
These words and commas and the comma preceding them were 


fae by section 19 of the E. B. State Acquisition and 
4 The ont (Amendment) Act, 1952 (E. B. Act VI of 1952). 

Same s nal section 64 was numbered as sub-section (1) of the 

enan ction by section 20 of the E. B. State Acquisition and 
5. Be (Amendment) Act, 1952 (E. B. Act. VI of 1952). 
6 20, ma S were substituted for the word “land” by section 
* Sub. 


-S 
ction (2) was added by section 20, ibid. 


a 
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Js # < 2950 
by the certificate or judgement-deb 
Provincial Government. such Sale s 
V applies.]/ be subject to the 


tor as a ter 5 
hall as STAR ung 
provisions of Section os ler 
66. Power to grant instalments and stay 30, 
shall be competent for the Certificate Officer in oe rtion 
certificate or decree under this Chapter to orde te 
of the amount of such certificate or decree to be “e Pame 
certificate or judgement-debtor by instalments o 
period not exceeding three years from the date of s bg a 
and to stay the execution of the certificate or diere Ord 
period : OF Suck 


saN F 


a 


Provided that in default of payment of any instalment, m 
certificate or decree may be executed for the whole Of the 
outstanding balance thereof. 

67. Payment to outgoing rent-receivers = (1) The Proving 
Government shall pay to an outgoing rent-receiver to whee 
any arrears of rent and cesses and interest which have vested 
in the Provincial Govemment under clause (c) of sub-section 
(4) of section 3 or under clause (7) of section 44 were due 
immediately before the date or day, as the case may be, 
referred to in the said clauses a sum equivalent to fifty per 
centum of [such arrears excluding interest].8 as computed in 
the manner prescribed, by way of compensation within 2 
period not exceeding four years from the said date or day in 
such manner and in such instalments as may be prescribed : 

Provided? that before making such payment, the 
Provincial Government may, after giving the outgoing rent 
receiver an opportunity of being heard, deduct from such sum 


ent- 
any debts and dues payable to Government by such" 
receiver. 


ceding 
7. These words, figure and comma, and the comma Pre 


them were inserted by section 21, ibid. rrears and 
8. These words were substituted for the words “such a ition 3" 
interest” by section 22 of the E. B. State een 
‘ Tenancy (Amendment) Act, 1952 (E. B. Act VI of 1952). fe full- 


"i g 
This proviso was added, after substituting a colon fo 
Stop at the end of section 67, by section 22, ibid. 
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ad of proceeding under sub-section (1). the 
a? inste? ment may pay. at such time and in such 
cial GOVE = rescribed. to an outgoing rent-receiver. in 
er as may oe on payable under that sub-section. a 
of the oat “seventy per centum of the total amount 
en equivalent a by the Provincial Govmment out of such 
scqually er provision of the proviso to sub-section (1) 
ore also to such payment. i 
z g The amount payable under sub-section (2) shan be 
ae by the Collector in the prescribed manner with the 
\unsiff having jurisdiction and the Munsiff shall thereupon 
z blish the particulars of the person to whom the amount is 
Saal by the Collector to be due and invite claims from the co- 
sharers ‘and superior landlords of such person, if any, against 
ah amount and shall then make an award and disburse the 
amount amongst the persons who are found by him to have a 
valid claim. 

68. Computation of the period of limitation : 
Notwithstanding anything contained in any other law for the 
ume being in force, in computing the period of limitation for 
the recovery under this Chapter of any arrears which have 
‘ested in the Provincial Government under clause (c) of sub- 
section (4) of section 3 or under clause (7) of section 44, a 
Period of [ten years]! on and from the date or day, as the case 
may be, on which such arrears have so vested under the said 
Clauses and, where a suit or proceeding referred to in section 
in for the recovery of any such arrears was pending 

aby: Civil Court, also the period for which such suit or 
p & was so pending, shall be excluded. 


10, Section 67 
and therea 
€ E. B, 


was renumbered as sub-section (1) of that section 
fter new sub-sections (2) and (3) were inserted by 
Ordin; State Acquisition and Tenancy (Second amendment) 
Ul. Thes ‘nce, 1961 (E, P, Ordinance No. XIV of 1961), section 6. 
monha as were substituted for the words “twenty four 
Tenancy y section 7 of the E. B, State Acquisition and 


‘ne (Second Amendment) Ordinance, 1961 (E. P. 
nance No,.xXIV of 1961). 


p aN 


CHAPTER -IXA.! 
Special provisions relating to arr 

68A. Application of this Chapter: ten “raen 
Chapter shall apply in the cases of PS, " 
receiving interests on or after the date o on of 
the East Bengal States Acquisit 
(Amendment) Ordinance, 1956. 

68B. Transitory provisions in respect of Pendin 
before the Certificate Officer : (1) All requisitions for rece 
of arrears of rent and applications for execution of det 
arrears of rent made by a rent-receiver under the Penim, 
of Chapter IXA for which this Chapter is being substituted a 
pending before any Certificates Officer on the date of coming 
into force of the East Bengal State Acquisition and Tenancy 
(Second Amendment) Ordinance, 1957, shall, on such coming 
into force, stand transferred to the Civil Court which has 
jurisdiction to entertain a suit for the recovery of the arrears 
of rent to which such requisition or application relates. 


(2) On such transfer, the requisition or the application 
shall be deemed to be a plaint or application for execution ofa 
decree, as the case may be, within the meaning of the Code df 
Civil Procedure, 1908, and the suit or application shall 
proceed in accordance with the provisions of law for the timè 
being in force applicable for the recovery of such arrears ¢ 
for the execution of such decree : 

Provided that the Civil Court to which such requisition © 
application stands transferred shall, before proceeding with 
the suit or execution case, realise the difference between t 
court-fees already paid before the Certificate Officer 0 we 
requisition or application and the court-fees payable on $ 
plaint or application in the Civil Court. 


f coming into f 
ion and tena” 


E 
1. Chapter IXA [containing section 68A, 68B, oat Oa Beng! 


was substituted for the former Chapter IXA by t) Ordinan 
State Acquisition and Tenancy (Second Amendmen 
1958 (E. P, Ord. No. XLIV of 1958), section 20. 


s 
E 
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of rent and cesses due to a rent-receiver and 
esc. Ae h arrears : All arrears of rent and cesses 
seres for interest thereon. which remained due to any 
> with 1 espect of any interest on the date of 
receiver in a interest under the provisions of this Act 
zion of SUC t been barred by limitation, and all sums 
which have set of any decree for such arrears whether 
toil or of a rent-decree or money-decree and 
priog Cei ed before or after the date of acquisition. the 
whether aaee h is not barred by limitation, shall continue 
or ARE by such rent-receiver amicably or through 
coma from the persons liable to pay them. 

68D.2 Option to have arrears collected through Provincial 
Government on certain conditions : (1) Any such rent-receiver 
may apply to the Collector that he desires to have such arrears 
and interest, which are not barred by limitation, to be 
recovered by the Provincial Government in consideration of 
half the amount actually collected being paid to the 
Provincial Government. 

(2) The Collector may refuse such application for reasons 
w be recorded in writing. 

(3) If the Collector grants the application, it shall be 
competent for the Provincial Government to recover such 
arrears and interest as if they were public demands or in any 
manner as if the Provincial Government were the rent- 
čceiver, 

_ (8) The Collector shall, from time to time, in accordance 
~â such rules as may be prescribed, send to the rent-receiver 
kae the amounts of arrears and interest 
Tecelver ifer actually collected and shall pay to the rent- 

E the s the amount so collected and retain the other 

rovincial Government. Such accounts shall be 


treated 
as $ 
manner. conclusive and shall not be questioned in any 


T 


* Section 
East el Was substituted for the former section 68D by the 
Ordinance es Acquisition and Tenancy (Fourth Amendment) 


59 (E. P. Ord. No. LX of 1959). section 2. 


co 


a a 
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(5) The Provincial Government sha 
fails to recover the whole or any portion 
interest. 

68E.3 Computation of the period 
Notwithstanding anything contained in any 
time being in force, in computing the pana law 
the recovery of any such arrears or for the z nità 
decree in respect of such arrears, a period : 
months] on and from the date of acquisition 
of the rent-receiving interests to which such 
shall be excluded. 


ll not h, 
e liah 
of such ares = 
d 


of limi 


cution oh 
Of Iforty-eigng 
Under this Aet 
arrears relate 


3. See foot-note 1 on p.172, ante. r the 

4. The words within auets brackets were substitutes Ea 
words “Twenty-four months” by the East Be 1959 
Acquisition and Tenancy (Third Amendment) Ord tation shal 
(E. P. Ord. No. LII of 1959), section 2. This subsi yj, 1958 
be deemed to have taken effect on the 14th day ° 


CHAPTER -X 
ovisions relating to indebted rent-receivers. 

Pr ect of Chapter X is to give relief to the indebted 
: 1 The Act has been enacted to provide inter alia 
rent-recel uisition, by the State of the interest of rent- 
for the Te a consequence of such acquisition, the rent- 
receivers- ay have to face many difficulties in the matter of 
ee - tisfaction of their debts to third parties. The 


ent or sa 
a seems to have kept in view that possible 


(The obj 
vers. 


legislature . A k 
contingency and have accordingly made suitable provisions 


in this Chapter so that the hardship caused by such 
acquisition may be minimised as far as possible consistent 
with the claim of the creditor and the means of the debtor 
whose rent-receiving interests are acquired.2 

This Chapter contains three sections. Section 69 bars the 
execution of certain decrees and orders for the recovery of 
certain debts of an indebted rent-receiver for certain time. 
Section 70 provides the manner of scaling down of debts and 
recovery thereof. Section 71 empowers the Provincial 
Government to authorise any Revenue-officer to take action 
for the purpose of scaling down of debts of a rent-receiver.] 


69. Bar to execution of certain decrees and orders for the 
poe of certain debt of rent-receivers : (1) After the 
al AR of this Act, no Civil Court shall entertain any 
Sean any decree or order against any property of any 
sealed — for the recovery of any debt which is liable to be 
rentrecetve, under section 70, until all the interests of such 

ave been er which are liable to be acquired under this Act 
So acquired and compensation in respect of the 


Cquisi : 
is sition of all such interests have been paid or deposited 
eT section 58 ; 


See 


Manman 
4 Aasha v. Tripura State Bank (1957) 11 D.L.R. 204 at 208. 
Insurance Co. v. Nurul Islam (1958) 10 D-L.R. 510. 


a 
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Provide® that if any rent-receiver fails ti 
scaling down of his debts within the period m. o a 
section (1) of section 70, the provision of a 
shall cease to apply to his debts on th 3 
period. 

(2) Notwithstanding anything contained in a 
for the time being in force, in calculating ie Other lay 
limitation applicable to a suit or an applicat, Period of 
execution of a decree or order, the time durin; On for the 
institution of such suit or the execution of such ie the 
is barred under sub-section (1) shall be excluded. Serie 


(3) The amount of any debt recoverable under any decree 
order the execution of which is barred under sub-section D 
shall be deemed to be reduced, if any such debt has been scaled 
down under section 70, by the amount by which such debt has 
been so scaled down. 

Note : Section 69 is to be read along with section 70 of the 
Act. The object of the two sections is to provide relief to the 
indebted rent-receivers.4 Section 69 provides for stay of all 
proceedings in respect of debts of a rent-receiver which are 
liable to be scaled down under section 70. Section 70 declares 
not only the debts which are liable to be scaled down but also 
the mode of scaling down of debts.5 Section 69 lays down 
three requisites.6 Firstly, the section would have application 
in suits brought after the commencement of the Act; secondly. 
it would apply in the case of a rent-receiver, and for debts 
which are liable to be scaled down under section 70 of the a 
and thirdly, no Civil Court would entertain a suit or oie 
decree or order if it was brought to the notice of that oe be 
the debtor was a rent-receiver, and his debts were liable 
scaled down. 


fort 
mes 
o SUb-seoy: 
© SAPIY of the gat 


3. This proviso was added, after substitutin, 
stop at the end of sub-section (1) of sectio 
State Acquisition and Tenancy (Amendment) 0 
(E. B. Ordinance No. III of 1956), section 16. 204 at 208. 
Manmatha v. Tripura State Bank (1959) 11 D. R. 
Birendra v. Naresh (1954) 7 D.L.R. 339. 204 at 208- 
Manmatha v. Tripura State Bank (1959) 11 DLR. 


or on 
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n (1) of section 69 provides that after the 
sub-section of this Act, no Civil Court shall entertain any 
eommmensceme™ any decree or order for the recovery of any debt 
suit oF execu to be scaled down under section 70. So the 
sae ether an execution case should be stayed or 
yestion aS = i upon the fact as to whether the debt is liable 
not must ee under that section.7 Section 70 is not 
to be — E exhaustive statement of debts subject to such a 
ee anil discussing the scope of section 69, Amin 
. and Chakraborty, J. observed in the case of 
Tripura State Bank® that this section not only 
bars the entertainment of the suit after the commencement of 
the Act, but also provides that the Court shall not execute any 
decree which might have been passed before the com- 
mencement of the Act. 

The expressions “after the commencement of this Act” 
and “until” occurring in sub-section (1) prescribe the 
maximum period during which a rent-receiver can have the 
benefit of this section and status quo has to be maintained. 10 
The beneficial period starts from the date of the com- 
mencement of this Act and terminates when all the interests 
of a rent-receiver have been acquired and compensation in 
respect thereof has been paid or deposited and not from the 
date of the acquisition of rent-receiving interest of the 
debtor.11 Similar view was also expressed by their Lordships 
ofthe Supreme Court of Pakistan in the case of United Bank 
f India v. Mohan Bashi!2 in these terms : "It is evident from 
ie of section 69 and section 70 that the period during 
entert Proceedings of the specified kinds shall not be 
ea ained is the period which commences with the 

Sition of the rent-receiving interest of the debtor in 


jiability- 
Ahmed, C. J 
Manmatha v. 


i (a Industrial Bank v. Mohan Bashi (1959) 11 D.L.R. (S.C.) 936. 
0. Bren) Lt DLR. 204 at 208. 
1. Manat V Naresh (1954) 7 D.L.R. 339. 
v. Qual Ahmed v. Abdus Sattar (1963) 16 D.L.R. 92; Habibur Rahman 
j ankar Bank (1964) 16 D.L.R. 567; Birendra v. Naresh (1954) 7 
~ (1959) 339; Radhika v. Shyama (1954) 6 D.L.R.531. 
) 11 D.LR. (S.C.) 369. 


7. 

a. (asthan Insurance Co. v. Nurul Islam (1958) 10 D.L.R. 510. 
9 

1 
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question and ends with 
compensation.” 

It is true that when the rent-receiving inte 
the rent-receiver may apply for protection Ta 
the Act. But the protection given under this 
intercepted when the compensation rolls in 
interests of the rent-receiver have been fully 
the rent-receiver has not applied for scaling down hi 
respect of his estate within three month HS debts in 

ete s nths from the date of th 
pagg an of the compensation roll under section 42 of the 

For the purpose of applicability of this section, the C 
are not concerned with whether the property has ae 
acquired or not. It will simply consider whether a 
acquirable or not. If it is acquirable under Chapter II or “a 
Chapter V of the Act, this section comes into play and any suit 
or execution of decree is to be stayed till such time as 
mentioned in the section. 14 

For finding out whether the suit is of the nature as 
described in section 69 of the Act, the Court should start with 
an initial jurisdiction but as soon as it finds that the suit is of 
such a nature, it has no further jurisdiction to entertain the 
same and must return the plaint. 15 To keep the suit on the file 
of the Court and to pass orders staying further proceedings in 
the suit will amount to entertaining or receiving the sult 
which is prohibited by this section. 16 

What is contemplated by “which are liable to be acqu 
in section 69 is not only the rent-receiving interests but als 
the interests of the rent-receiver including his khas land. 
There is a difference between rent-receiving interests 2" 
interests of the rent-receiver like the difference between 


the payment to hi 
m of 


est is ag 
qui 
Er Section red, 
Section ma 
respect of the 
Publisheq and 


ired” 


P 367: 
13. Habibur Rahman v. Sankar Bank (1964) 16 D.L-R- 


14. Mafazal v. Abdus Sattar (1963) 16 D.L.R. 92- 
15. Atul v. Tripura Modern Bank (1957) 9 D.LR: $ 204. 
1 Manmatha V. Tripura State Bank (1959) 11 D- L- 5 496. 
6. Atul v. Tripura Modern Bank (1957) 9 D.L.R- 495 2 


17. Mafazal v. Abdus Sattar (1963) 16 D.L.R- 92. 
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_water. A man may create a mortgage or 
ving interests or his other property on 
session or on both. Because he is a 
n either case will be the debt of the 
be unsecured debt such as simple 
awn of movable property, still it will be a debt 
d realisation of such debt by sale of his 
er this section, if his debt is liable to be 
der section 70. If a rent-receiver has got any 
aled down under section 70, none of his 
t-receiving interest or interest of the 
rent-receiver, can be proceeded with till all his acquirable 
property has been acquired and compensation for it is paid. 
Section 69 most emphatically prohibits the Civil Court 
from entertaining any suit or from executing any decree 
against the property of any rent-receiver and therefore 
whether a party raises any objection under section 69 or not, 
itis the duty of the Court to refuse to execute a decree against a 
rent-receiver as soon as this fact is brought to the notice of the 
Court.20 The failure of the judgement-debtor to raise the 
objection under this section in his petition which he filed 
earlier cannot operate as a bar to the Court's giving effect to 
these provisions when its attention is drawn subsequently. 
ae. pe of the statute being to benefit the public, and the 
‘ideation pee based on public policy, there cannot be any 
the leon. waver ior consent or estoppel on the part of 
obsery, nt-debtor.22 When the public policy requires the 
ance of the provision it cannot be waived by any 


individual23 
statute. 24 123 as there cannot be any estoppel against a 


ne 
ie lbid, 
e Ma; 
20, eae v. Abdus Sattar (1963) 16 D.L.R. 92. 
hrenidig v. Sudhindra (1959) 11 D. L.R. 151; Jnanendra v. 
Pal (1956) (1956) 8 D.L.R. 170; United Bank v. Krishna Pada 
22 Unanendt. 7 P.L.R. (Dhaka) 106. 
22. Dhiren > Dhirendra (1956) 8 D.L.R. 170. 
: Ibiq, “° v- Sudhindra (1959) 8 D.L.R.151. 


and tap-wate 

jg rent-recel 

i oS: 

is in khas P : 
whi he er, his debt, i 
18 Jt may 


receiver an 


nt- 
otare barred und 


property is 
caled down un 
debt liable to be sc 
property, whether ren 
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The argument that when a person who ne 

respect of which he is a rent-receiver and nes Proper; 

respect of which he is not, the decree in ther Prope, at 
incurred before the 7th day of April, 1948 Peet faa 
against him by attachment of Properties in can be exe 
he is not a rent-receiver, is Opposed to the sc aot of hi 
of the Act and is not tenable at all,25 These of ection gg 
indication in clause (b) of sub-section (1) apc i Sufficient 
section 69 is applicable to a rent-receiver who Psa 70 that 
other than those liable to be acquired under the Act Ja Peries 


In the case of Mahaluxmi v. Md. Saheb Meah, ?7 ; 
held that a bank being a rent-receiver can get a st: zt 
the execution of the decree by the depositor a iy af 
deposited in the bank. A deposit in bank creates ae 
between a debtor and a creditor and so, when a depositor = 
a bank on his deposit and gets a decree therefor, the dn 
amount is a debt and, as such, it comes within the purview of 
sections 69 and 70 of the Act and therefore, the judgement- 
debtor being a rent-receiver, is entitled to an order staying the 
execution of the decree under sections 69 and 70 of the Act.28 

Under section 69 (1) read with section 70 (1) of the Act, no 
decree for debt incurred by a rent-receiver prior to the 7th 
April, 1948, can be executed by a Civil Court.29 Where a 
mortgage debt was incurred by a rent-receiver prior to that 
date, but a decree for principal and interest as well as for costs 
was passed after that date, it was held30 by Amin Ahmed, C.J: 
that the decree for principal and interest comes within the 
terms of section 69 (1) read with section 70 (1) and cannot be 
executed, but the decree for costs is not one for debt wile E 
meaning of section 70(1) and does not come within ba 
meaning of section 69(1); and the execution thereof cannot 


25. Kazi Abdul Hamid v. Kashi Charan (1954) 7 D-L-R.115- 

26. Kazi Abdul Hamid v. Kashi Charan (154) 7 D.L.R.115: 

27. (1957) 9 D.LR. 133. 

28. Mahaluxmi v. Md. Saheb Meah (1957) 9 D.L.R.133. ) 106. 

29. United Bank v. Krishna Pada Pal (1956) 7 P-L-R.(D20 2 139; 

30. Ibid : Md. Jahiruddin v. Shoarma Bibi (1960) 12 Pirr. 
United Bank v. Mahabubur Rahman (1965) 17 DLE. 
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„milar view was also reiterated by Hasan, J. in the 
stayed. 51 d Bank of India v. Mahbubur Rahman.31 
ca! unl ion of entertainment of the suit in certain con- 
. on estion of procedure, and section 69 of the Act 
S aaa d by the legislature to regulate the procedure, 32 It 
wi 
may be ee of the law enjoined to regulate that proce- 
tally on sie main question is how, and in what circum- 
dure, a Court will entertain the suit and dispose of it. This 
TA a question of procedure.33 The amendment of 
aoe 70 in 1956 by which “loan advanced for financing tea 
industry” was exempted from being scaled down and to which, 
therefore, the provisions of section 69 will not be applicable, 
will operate prospectively.34 Changes in the law of procedure 
affect pending suits prospectively unless the legislature indi- 
cates otherwise, either expressly or impliedly.35 
An order staying or refusing to stay execution proceedings 
under this section is an order which comes under section 47 of 
the Civil Procedure Code and as such appealable.36 
Sub-section (2) of section 69 provides that the period 
during which the institution of the suit or execution of decree 
or order remains stayed on account of the provisions of sub- 
section (1) of the same section, shall be excluded in computing 
the period of limitation. This sub-section was designed to give 
Protection to the decree holders.37 
ing (3) contemplates that when a debt has been 
ic pie = down under section 70, that amount which has 
of debts of own will be deemed to have reduced the amount 
a rent-receiver. So if any amount has not been 


32. al 15 P.L.R. (Dacca) 876. 
33. Manman v. Tripura State Bank (1959) 11 D.L.R.204. 
34. pig MMS V Tripura State Bank (1959) 11 D.L.R.204. 


35. Ibid, 


M i 
Raani n Bank v. Md. Saheb Meah (1957) 9 D.L.R. 133: 
v. Nanig, Shama (1954) 6 D.L.R.531; Noakhali Loan Officer 
8. Kazi aggre (1964) 5 P.L.R. (Dacca) 267. 
Naresh (jai Hamid v. Kashi (1954) 7 D.L.R. 115; Birendra ». 
0954) 7 D.L.R. 339. 
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scaled down, it will be open to the decree- 
against the judgement-debtor in respect of 
debts and so far as the law of limitation is concern e 
after the process of scaling down is over the decre ed, even 
protected by the provisions of sub-section (2),38 © holder 

70. Scaling down of debts and recovery thereof; 

the interests of a rent-receiver in a district, 

or local area have been acquired under thi 
incurred by such rent-receiver before the 7th day of Apri 

1948, other than arrears of revenue, rent or cesses añd qe 
than debts and dues payable to the Provincial or Cease) 
Government or to a Co-operative Society [and also other than 
loans advanced for financing tea industry],39 shall 
notwithstanding anything contained in any other law for the 
time being in force, be scaled down in the following manner, if 
the rent-receiver has applied in the prescribed manner for 
scaling down his debts to the Revenue-officer authorised 
under sub-section (1) of section 71 within 3 months of the 
publication under section 42 of the Compensation 
Assessment-roll in respect to his interests or lands which 
have been acquired first under section 3 or section 44 :— 

(a) in the case of a debt secured by a mortgage or charge 
on the interests of a rent-receiver which have been 
acquired under the provisions of this Act, the debt 
shall be scaled down proportionately to the reduction 
in the net income suffered by such a rent-receiver a5 4 
result of the acquisition of the interests ¢ 

(b) in the case of a debt secured by a mortga| 


holder t 
© pro 
that Portion one 


is 


(1) An 
Part ofa distri 


S Act, the debts 


oncerned; 
ge or charge 
have 


receiver, as calculated in the manner Pt A 
the interests mortgaged or charged whic! 


38. Ibid. ah, 
39. These words were inserted by the E.B. State Acquisitl 
(Amendment) Act, 1956 (E.P. Act IV of 1956), section © 


p and Tener 
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red bears to the net annual income from the 
mortgaged or charged which have not been 
d; and the part of the debt proportionate to 

et annual income from the interests which have 
men cquired shall be scaled down proportionately to 
ele tion of the net annual income suffered by the 
e a erelver as a result of the acquisition of the 


acqui i 
properties 
so acquire 


interests concerned; 
in the case of a debt not secured by any mortgage or 
charge on any -interest or property, whether 
immovable or movable, of the rent-receiver, the debt 
shall be divided into two parts in the same ratio as the 
net annual income of the rent-receiver, calculated in 
the manner prescribed, from the interests, which 
have been acquired under this Act, bears to the net 
annual income of the rent-receiver from the 
properties which have not been so acquired and from 
other sources; and the part of the debt proportionate 
to the net annual income from the interests which 
have been acquired shall be scaled down 
proportionately to the reduction in the net annual 
income suffered by the rent-receiver as a result of the 
acquisition of the interests concerned; 
ii ia no Portion of the debt of any rent-receiver 
sel a ed down if the total of the debts apportioned 
mire, (a), (b) and (c) on the interests or lands of the 
othe total acquired under this Act be less than one-fourth 
amount of the compensation money payable under 


(c) 


this en such rent-receiver : 
0 
Under ‘i ed further that the debts liable to be scaled down 
an heme Shall not be scaled down to an amount less 
Money, Ourth of the total amount of such compensation 
(La)40 


Section (1 Notwithstanding anything contained in sub- 


"4 rent-receiver, in respect of whose interest the 
40 
* Sub. 


Sect) 
Tenaney (ea) was added by the E.B. State Acquisition and 
1956) endment) Ordinance, 1956 (E. B. Ordinance III of 

* Section 17, ` 
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Compensation Assessment-roll has been Publ 
section 42 on or before the 15th day of Ma iSheq u 
apply in the manner and to the officer laid aa 1955, ma 
section for scaling down his debts referred a in that g d 
three months from the coming into force of th herein Within 
State Acquisition and Tenancy (Amend € East Bengaj 
1956. ment) Ordinance 

ql b)41 Notwithstanding anything contained į 
section (1) or (1a), a rent-receiver whose properties wero 
the management of the Court of Wards under th mre under 
Wards Act, 1879 and in respect of € Court of 

pect of whose interest th 
Compensation Assessment-roll has been published ia 
section 42 before the date of coming into force of the ae 
Bengal State Acquisition and Tenancy (Amendment) 
Ordinance, 1959, may apply in the manner and to the officer 
as laid down in sub-section (1) for scaling down his debts 
referred to therein within 3 months from the said date. 

(2) If any rent-receiver holds lands and other immovable 
properties including those which will not be acquired under 
this Act, in different areas, then, notwithstanding anything 
contained in this section, action shall not be taken for the 
scaling down of the debts under this section until a Com 
pensation Assessment-roll or Compensation Assessment 
rolls in respect of all such areas has or have been prepared 
under [this Act]42 and finally modified under section 54. 

(3) The extent of reduction in the net income of a ea 
receiver referred to in clauses (a), (b) and (c) of sub-section 
shall be determined in accordance with the rules made in 
behalf by the Provincial Government. 

(4) The net annual income referred to in cl 
of sub-section (1) from the properties which | 
acquired under this Act and the income from other 


auses (b) and o 
have not bee 
sourct 


— „ngal stale 

41. Sub-section (1b) was inserted by the East Beng (E.D 
Acquisition and Tenancy (Amendment) Ordinance: 
Ord.No.IV of 1959), section 4. 

42. These words were substituted for the wore 
V” by the E, B. State Acquisition and Tenancy 
Act, 1952 (E. B, Act VI of 1952), section 23. 
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lated in accordance with the rules made in this 
calcu aa 3 
shi the provincial Government. 

$ thstanding anything contained in any other law 
w force or in any contract, — 


being in 
reditor shall be entitled to recover in respect of 
a 


t referre 
a s of the debt as scaled down under that 


sub-section; and the liability of the rent-receiver for 
the balance of the debt shall be extinguished; 

no creditor shall be entitled to recover from the rent- 
receiver, in respect of the part of any debt which has 
been apportioned under clauses (b) and (c) of sub- 
section (1) to the interests of the rent-receiver which 
have been acquired under this Act, any sum in excess 
of the amount to which such part of the debt has been 
scaled down under clauses (b) and (c) of sub-section (1), 
and the liability of the rent-receiver for the balance of 
such part of the debt shall be extinguished; 

Provided that the aggregate of all debts of a rent-receiver 
s reduced under clauses (a), (b) and (c) of sub-section (1) shall 
be recoverable only from the compensation money payable 
for the acquisition of all his interests under this Act, and 
shall be limited to and shall not exceed half of the total 
Compensation money so payable : 

Provided further that no portion of the debt of a rent- 
‘ecelver apportioned under clause (b) or (c) of sub-section (1) 
on his properties which have not been acquired, and no 
eal ws debt secured entirely by a mortgage or charge on 
ink Perlies, shall be recoverable from any compensation 

i Y payable to such rent-receiver under this Act; and 

9 bs to the first proviso to clause (b), in the matter 

ue ee of debts from compensation money, the 
lien Secured by the mortgage or charge on the 
oe of the rent-receiver in any land or other 
pthc Property shall have preference in the 
created in which such mortgage or charge was 

over the debts not so secured; and any amount 


(a) n° 
any 
sum in exces: 


(b) 


d to in clause (a) of sub-section (1) any , 
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available after payment of the deb 
ie ga distributed for paymeni 

Explanation :43_For the purpose of this secti 
retained by a rent-receiver under the provisio; On, th 
shall be deemed as not acquired under the Act, 

Note : Section 70 deals with scaling down of d 
recovery. The scaling down of debts would be lebts and ig 
Revenue-Officer at the instance of the mentsreneiver tt by the 

Sub-section (1) of this section, in the Aiat i 
specifies debts which are not liable to be scaled a a 
are arrears of revenue rent or cesses, debts and dues a d 
the Central or Provincial Government or to a con = i 
Society, and by a later amendment of 1956, “loans pine 
for financing tea industry.” This sub-section then proceeds to 
state that, with the exception of these debts, the debts incurred 
by the rent-receiver before the 7th April, 1948, whose rent- 
receiving interests have been acquired under the Act shall be 
scaled down in the manner indicated in clauses (a), (b) and (0, 
provided an application is made for that purpose to the 
Revenue-officer in the prescribed form within the required 
time. The words “liable to be scaled down” in this section 
clearly indicate the nature of debts in respect of which the 
benefit under section 69 can be claimed and these are such 
debts as are not excepted by section 70 of the Act.45 

There are three categories of debts specifically mentioned 
in clauses (a), (b) and (c) of section 70 (1) which are able “a 
scaled down. They are (a) debts incurred wholly upon ing 
interests of the rent-receiver (not only on ront-recen E 
interest) which have been acquired, (b) debts secured p 
the interests of the rent-receiver which have been i . 
and partly on other properties which have not peer yore 
and (c) unsecured debt of a rent-receiver who has th to be 
liable to be acquired as well as property not Ja 
e Acquisition and 
section = 


ts so sec 
Ured 
t of the debts me 
89 


E Jan, 
ns of S€ction 2 


43. This Explanation was added by the E. B. Stat 

Tenancy (Amendment) Act, 1956 (E. P. Act IV of 1956) 
44. Manmatha v. Tripura State Bank (1957) 11 D.L.R.204- 
45. Birendra v. Naresh (1954) 7 D.L.R. 339. 
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Jause states, with exactness, the formula to 
own the debts to which it applies, and 
pe apple Jas differ from each other. There is no general 

ese formu ided or indicated, to which these three special 
formula peal be regarded as exceptions.4? The three cases 
formulas con e clauses are clearly special cases and do 


in the thre 
: ore exceptions to any general rules.48 
et debts on mortgages secured wholly upon properties 


which are not liable to acquisition under the Act have been 

ted from sub-section (1) of section 70, and they are not 
to be scaled down.49 The argument that all cases of 
on other than excepted debts are intended by the legislature 
tobe dealt with under sub-section (1) of section 70 despite the 
fact that the precise mode of scaling down has been prescribed 
in respect of only three specified categories of debts, has not 
been accepted by the Court inasmuch as it cannot assume the 
function of the legislature and lay down a formula applicable 
to cases of this nature out of its own mind.5° The purpose of 
the legislature in relation to debts secured upon properties not 
liable to be acquired is that these debts are applicable to and 
are recoverable in full from the properties upon which they 
are secured.5! In this view such debt is not one which is liable 
tobe scaled down under this section and consequently, the bar 
of section 69 is not applicable to it.52 i 


Regarding the mode of scaling down of debts, clause (a) of 
ee (1) provides that the debts secured wholly upon the 
i a the rent-receiver which have been acquired shall 
inco ed down in proportion to the reduction in the net 

me suffered by the rent-receiver as a result of the 


jë AG Each c 
aqu! g in scaling d 


46, 
Mafazal Ahmed v. Abdus Sattar (1963) 16 D.L.R. 92; United 


l 

p dustrial Bank v. Mohan Bashi (1959) 11 D.L.R.(S.C.) 369 : 
47, Bec Insurance Co. v. Nurul Islam (1958) 10 D.L.R. 510. 
48, Ibid Industrial Bank v. Mohan Bashi (1959) 11 D.L.R. (S.C) 369, 


Unit . 
50, toa Industrial Bank v. Mohan Bashi (1959) 11 D. L. R. (S.C) 369. 


» Ibid, 
» Ibid, 
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acquisition of his interests. Clause (b) Provide 
secured partly on the interests of the Tent-reg, es e 
been acquired and partly on other elver Whig 
y -Mer Properties Whi 

been so acquired, shall be divided Proportio ich ave yy 

arts on the basis of the net i natel x 
p: income of the two Ñ 0 
portion of the debt incurred on the property ites eS. That 
acquired shall be scaled down in i ich have p 

j proportion to th een 

of the net annual income suffered by the rent-rec '€ Teductio, 
(c) speaks of unsecured debts of a TEnirecee Clause 
that such debt shall be divided in two parts in S It Provides 
as the net annual income from the interests which Pi Tatio 
acquired bears to the net annual income from the ave been 
which have not been so acquired. The former part tae 
shall be scaled down in proportion to the reduction in ua 
annual income suffered by the rent-receiver as a result 7 = 
acquisition of the interests. 

In order to scale down the debts of a rent-receiver it is 

necessary first of all to ascertain the net income of the 
property and then the extent of reduction in the net income of 
the rent-receiver. Rule 74 gives us the clue to calculate the net 
income and Rule 75 indicates the manner of determination of 
the extent of reduction in net income, Rule 74 states as follows 

“74. For the purpose of sub-section (1) of section 70, — 

(a) the net annual income from the interests in lands 
acquired under the Act, other than khas cultivable 
waste lands not bearing any profit and khas lands 
covered by buildings, shall be the net annual income 
or profit or annual letting value, as the case may be, 
determined in respect of such interests in the 
Compensation Assessment-roll under the provisions 
of the Act; 

(b) the net annual income from khas lands 
under the Act, other than khas cultivable w: 
not bearing any profit, vacant non-agricultu 
and lands covered by buildings, shall be calcula 
the manner laid down in sub-section (3) of section 
and rule 53; 


not acquired 
aste lands 
ral Jands 
ated in 
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nnual income from khas cultivable waste 

t bearing any profit, whether acquired under 
jands nO ot, shall be calculated at such amount, not 
the a arses three per acre, as the Revenue-officer 


nk reasonable; 
et annual income from any khas vacant non- 

iq) the * jtural land not acquired under the Act shall be 
a cael at its annual letting value determined in 
ee anner laid down in sub-rule (1) of rule 55, less 
the amounts of rent, cesses and taxes payable in 
respect thereof; 
the net annual income from a building and the land 
covered by it, whether acquired under the Act or not, 
shall be calculated at their annual letting value or, if 
they are not let out at the annual rent which they 
would, in the opinion of the Revenue-officer, fetch, if 
let out, less the amounts payable as revenue or rent, 
cesses and taxes in respect thereof and the cost of 
collection of rent, if any, for the lessee; 

( the net annual income from properties not acquired 
under the Act, other than interests from lands or 
buildings, and the net annual income from other 
sources shall be calculated by the Revenue-officer at 
such amount as he considers reasonable after consid- 
ering the statements filed by the indebted rent re- 
ceiver under rule 73 and also by his creditors, if any, 
and making such other enquiries, if any, as he thinks 
fit and also after giving the indebted rentreceiver and 

aes creditors an opportunity of being heard.” 

runs thus :— 


ig the net A 


exceed! 
may thi 


le) 


| “75 
| Bot | For the purpose of determining under sub-section 


nome fran th the extent of reduction in the net annual 
Tesult of the any interest suffered by a rent-receiver as a 
Revenue-of acquisition of such interest under the Act, the 
tom “icer shall first determine the net annual income 
then ees according to the provisions of rule 74 and 

ut the amount of compensation assessed for such 


inten 
est in 
the Compensation Assessment-roll. 


Such 


ee 


> a 
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“(2) The difference between the amount of th 
Income determined for such interest under sub-ruj i 
amount calculated at three per centum of the 
compensation assessed for such interest in the Co Mount of 
Assessment-roll shall be deemed to be the extent ote TSation 
in the net annual income from such interest suffer tion 
rent-receiver as a result of the acquisition of sant 
under the Act.” 

Under the proviso to section 70 (1) no portion of th 
shall be scaled down if the total debt is less than princes 
the total amount of the compensation money payable to i 
rent-receiver. It is also declared that the debts liable to te 
scaled down shall not be scaled down to an amount less than 
one-fourth of the total amount of such compensation money. 

Sub-sections (la) and (1b) inserted by the East Bengal 
Ordinance Nos. III of 1956 and IV of 1959 respectively, refer to 
the time within which a rent-receiver may apply for scaling 


by the 
terest 


down his debts. Under the former sub-section a rent-receiver | 


whose Compensation Assessment-roll has been published 
may apply to the Revenue-officer for scaling down of his debts 
within three months from the coming into force of the 
Ordinance of 1956 referred to above. Under the latter sub- 
section a rent-receiver whose properties were under the 


management of the Court of Wards and whose Compensation 
coming into 


g i before the 
Assessment-roll has been published be: ma officer fo | 


force of the Ordinance of 1959 may apply to the 
scaling down of his debts within three months 
date. olds 
Sub-section (2) provides that if any rent-recelver P 
properties in different areas, no action W} 
scaling down of the debts until the c 
Assessment-rolls in respect of all such areas 
prepared and finally modified under section 54. k 
Sub-sections (3) and (4) refer to rul 
tively, the provisions of which have been consid wn 
Clauses (a) and (b) of sub-section (5) lay pape id 
creditor will not be entitled to recover any debi on f su” 
amount of debt so scaled down under the claw 


from the sald 
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nd the liability of the rent-receiver for the balance 

section (1) 11 be extinguished. The debts will be recoverable 

of the debt $ compensation money and shall be limited to 
only from Taare half of the total compensation money. 

ä ae proviso to sub-section (5) no portion of the debt 

anes eceiver which is secured entirely by a mortgage or 

of a ae properties which have not been acquired shall 

charge verable from the compensation money payable to him. 

pareen e legislature in relation to such debts is that 


ose of thi 
mre are recoverable in full from the properties upon which 


they are secured. 3 
Under clause (c) of sub-section (5) the secured debts shall 


have preference over the debts not so secured. Any amount 
available after payment of the secured debts shall be rateably 
distributed for payment of unsecured debts. 

In the explanation of section 70 which was introduced by 
the Amending Act of 1956, it is provided that for the purpose 
of this section the lands retained by a rent-receiver under 
section 20 shall be deemed as not acquired under the Act. 
What has been allowed to be retained by such persons are 
properties excepted from the operation of the Act and 
therefore it can be said that these properties are not 
acquirable,54 


to neia Government to authorise Revenue-officer 
the Provin ne under section 70: (1) It shall be competent to 
to scale de al Government to authorise any Revenue-officer 
Section 70 ar e debts of rent-receivers in any area under 
that Section, o take other actions required or permitted by 
shat pa Revente-offcer, authorised under sub-section (1), 
very creditor ss the Prescribed manner a notice calling upon 
ing Prescrit © submit to him within a prescribed period and 
Ature refern B form a statement showing all debts of the 
i € rent. ed to in sub-section (1) of section 70 owed to him 
“receivers in such area whose interests have been 
53. u, 
| Unit 
i o azal ariel Bank v. Mohan Bashi (1959) 11 D.L.R.(S.C.) 369. 
- Abdus Sattar (1963) 16 D. L. R. 92. 
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acquired under section 3 or section 44 and who 
under sub-section (1) of section 70 for scaling do ave aPplieq 
and such other particulars as may be prescribed. their deht 

(3) A creditor who has failed to submit uder 
(2), within the period referred to therein, the state 
debt of the nature referred to in sub-section (1) i 
the liability of the debtor to pay such re 70, 
notwithstanding anything contained in any Shien L t s all, 
time being in force, be deemed to be extinguished, aw for the 

(4) After the expiry of the period referred to in Sub-s 
(2), the Revenue-officer shall examine the statements im 
and other particulars submitted under that sub-section lebts 
shall, after giving the creditors and the debtors = 
opportunity of being heard and making such enquiries as he 
deems fit, make necessary modification in such statements, 

(5) After a statement of debts has been examined and 
necessary modifications made therein under sub-section (4), 
the Revenue-officer shall proceed to scale down all debts 
shown in such statement as so modified in accordance with 
the provisions of section 70 and to take other actions in 
respect of such debts required or permitted by that section and 
in doing so and taking all other actions required or permitted 
by this Chapter the Revenue-officer shall follow such rules 
relating to procedure and other matters as may be made in 
this behalf by the Provincial Government. 

(6) An appeal, if presented within a prescribed ole 
shall lie against an order passed by a Revenuc- officer ee 
this section to a Special Judge appointed under aub: n 
of section 48; and the decision of the Special Judge and aa ‘a 
only to such decision and order of the Revenue-officer sha 
final. tal 

(7) A debt recoverable under this Chapter from gen . 

a Com 
compensation money payable to the debtor anes sment 
pensation Assessment-roll or Compensation Asses 


Sub-sectign 


t Of an 


d. 
rolls shall be so recoverable in the manner present ovine! 
Note : Sub-section (1) empowers scale don 


Government to authorise any Revenue-officer to 
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ent-receiver. Under sub-section (2) the 
ts shall publish a notice calling upon every 
nucofficer $ i ibed form a stati 
bmit to him in a preser! statement 
ebts owed to him by the rent-receiver whose 
have been acquired under section 3 or section 44. 
ent is to be submitted by every creditor within a 
d of three months from the date of the publication of the 
rio 38 Under sub-section (3) a creditor who has failed to 
notice: the statement of any debt, the liability of the debtor to 
oa debt shall be deemed to be extinguished. The Revenue- 
ies is required, under sub-section (4), to examine the 
statements of debts and to make necessary modification in 
such statements after giving the creditors and debtors an 
opportunity of being heard. After that he will proceed under 
sub-section (5) to scale down all debts in accordance with the 
provisions of section 70. 

Under Rule 77 the Revenue-officer is to prepare a draft debt 
settlement roll in form No. XVI and to send a copy thereof, 
with a notice, to the indebted rent-receiver and the creditor 
concerned informing him that he may file his objections, if 
any, against any entry in, or omission from, such roll within 
30 days from the date of receipt of such notice. After 
considering the objections, if any, the Revenue-officer shall 
draw up the final debt settlements roll in the said form and 
a thereof to an indebted rent-receiver and his 
ehis nan (6) an aggrieved party may prefer an 
the a the Special Judge within 30 days from the order of 

enue-officer,56 
apply oer sub-section (7) read with Rule 79 a creditor shall 
he Revenue-officer for payment of the debt to be 


Mad 
rent out of the compensation money payable to the indebted 
nt-receiver. 


of at 


interests 
qhe statem! 


55. Ri 
* Rule 76 
56, Rule me 


CHAPTER -XI 
Miscellaneous 
Chapter XI em i 

A = ousts be foe ia miscellaneous 

5 nee he Civil Court q, _ Mes, 
of the preparation, signing and publi i Tespeot 
Compensation Assessment-roll or in respect roo of a 
or omission from such roll. Section 73 ANY entry į 
Revenueofficer to enter upon any land to make ah 
section 74 he may by notice require any person. on Under 
deliver to him a statement or to produce records o; © make ang 
in his possession or control relating to any estate Co 
holding or land at a time or place specified in Nac = 
Section 75 has also empowered him to summon and ane 
the attendance of withnesses or of any person i 
interest in any estate, tenure, holding or land and to tna 
the production of documents. Section 75 prohibits subletting 
It provides that on and from the date of publication ofa 
notification under sub-section (3) of section 17 or under 
subsection (1) of section 31, no person shall sublet any land in 
his khas possession in the area to which such notification 
relates. Any sub-letting made in contravention of this section 
shall be null and void and the land so sublet shall be forfeited 
to the Provincial Government. Under section 76 any land 
which vests in the Provincial Government under any of the 
Provisions of the Act shall be absolutely at the disposal of the 
Provincial Government and the Government shall be 
competent to make settlement or such land or to use 0f 
otherwise deal with such land in such manner as it thinks Mil 
Section 76A speaks of creation of separate estate and 
apportionment of revenue. Section 76B makes provision for 
recovery of advance rent realised by outgoing rent-recelvers 
Section 77 protects the officials from any act done in g00 
faith in pursuance of the Act or any rules made thereunder 
Under section 77A the Provincial Government may ate 
its powers to any officer or authority subordinate to fp enc 
Section 78 the Provincial Government may make r 


f the 
oe for carrying out the purposes of parts II, II and IV 0 
ct. 
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. zisdiction of Civil Courts in certain matters : 
, Bar tO ite rovided in this Part, no suit shall be 
meee i Court in respect of the preparation, 
prougnt in an feation of a Compensation Assessment-roll 
and P reof under Chapter V [or Chapter VA]! or in 
or any ier entry in or omission from such roll or in 
[Bens rder passed under Chapters V to X concerning 
respect of cote is or has already been the subject of any 
any ae or proceedings taken under those Chapters. 
application r to enter, upon land, to make survey, etc: A 
ips nn or subject to any rules made under this Act, may 
et ae between the hours of sunrise and sunset enter 
$ RAs land with such officers or servants as he considers 
eset and make a survey or take measurements thereof 
ordo any other acts which he considers to be necessary for 
anying out any of his duties under this Act. 

74. Power to compel production of statements and 
documents : (1) Subject to rules made under this Act, a 
Revenue-officer may, for the purposes of this Act, by notice 
require any person to make and deliver to him a statement or 
to produce records or documents in his possession or control 
relating to any estate, tenure, holding or land at a time or 
Place specified in the notice. 

(2) Every person required to make or deliver a statement 
to produce any record or document under this section shall 
oe legally bound to do so within the meaning of 

me me and 176 of the Pakistan Penal Code. 

Maiello E to enforce attendance of witnesses and 
under re documents : For the purposes of any enquiry 
an He ct, a Revenue-officer shall have power to summon 
aving an (eed attendance of witnesses or of any person 
S compel th erest in any estate, tenure, holding or land and 

i TER production of documents by the same means 

Case of Civil ad be, in the same manner as is provided in the 
Ourt under the Code of Civil Procedure, 1908. 


1, 
These Words, 


Acquisiti 
1959 ition 


» figure and letter were inserted by the E. B. State 


) and Tenancy (Amendment) Act, 1952 (F. B. Act VI of 
` Section 24, 


E N 
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75A.2 Prohibition of subletting : (1) O 
of publication of a notification under a 74 fom 
section 17 or under sub-section (1) of me jor 
shall sublet any land in his khas Possessio; 
which such notification relates. 

(2) Any subletting made in contravent: 
(1) shall be null and void [and the land 
forfeited to the Provincial Government.]3 

(3) Any person may, at any time, a 
Goverment for the acquisition of any of hi 
sub-section (2) of section 3 on pammeaiaren ne Under 
rate prescribed for such land in section 39. Sation at the 

Note : The object of section 75A appears to be that since 
after the acquisition of the interests of rent-receivers, the 
were allowed to retain certain classes of retainable kho, 
lands as tenures directly under the Goverment, they should 
not be allowed to create further sub-tenancies under them.5f 
subletting is allowed, it will again create rent-receiving 
interest which will defeat the very object of the passing of the 
Act. So subletting is prohibited under this section. The 
intention is made further manifest by the provisions of sub- 
section (3) of this section which provides that if any person 
holding land does not wish to retain it in his khas possession 
he may apply to the Provincial Government for the 
acquisition thereof and payment of compensation at the 
prescribed rate. 


“Sectio ( 
N31, n of 


n in the 


ion or Sub-s 


SO sublet ection 


Shall be 
PPly to the Provincia 


2. Section 75A was inserted by the E. B. State Acquisition and Tenancy 
(Amendment) Act. 1954 (E. B. Act XII of 1954), section 13. 
3. These words were added by the E. B. State Acquisition an 
(Amendment) Act, 1956 (E. B. Act IV of 1956), section 3. (3) bY 
4. Sub-section (3) was substituted for the former sub-seolion 
Section 3, Ibid. The former sub-section (3) reads as follows subletting ol 
“(3) Nothing in sub-sections (1) and (2) shall apply to the A decree of 
any land purchased by a landlord in execution of 4 ran | Tena 
surrender or abandoned under the provisions of the Beng sublet al 
Act,1885, or the Sylhet Tenancy Act.1936, when such lar? ye 
a rent not more than the rent which was payable for au 
outgoing tenant.” S. C. 
Province of East Pakistan v. Md. Hossain (1964) 16 DLR: 


d Tenancy 


) 667: 
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n was incorporated in 1954 and came into: 
This section when a notification giving notice of the 


n ony jertake the preparation of the record-of-rights 
jatention to o7(3) or of the Compensation Assessment-roll 

oe ) was given. It placed a complete embergo 
der ae of any land in the khas possession of any 
on sub-i€ in the area or areas specified in the notification. 
person with Jet out in contravention of this section, it will be 
ifthe ge PA and the land so sublet will be forfeited to the 
= m ip Sovenieit after the amendments of this section 
pionna Similar provision has been made in section 93 
m ome sub-letting of a holding or any part thereof. 
Toii this section came into force on the 30th August, 1954, 
it was made operative only from the date of notification under 
section 17(3) or section 31(1) and as such it had no 
retrospective operation and did not invalidate leases created 
before such date. The provisions of sections 9 to 9D would still 
continue to govern such cases.® All that happened after the 
publication of the notification under section 17(3) was that 
the authority prescribed under section 9 could no longer 
permit a transfer by lease.’ 

The view that even in the case of a lease created after the 
issue of notification under section 17(3) which was effected on 
the 16th December, 1955, the provisions of sections 9A and 9B 
should have been resorted to for effecting a forfeiture of the 
lease-hold land cannot be accepted as sound.!0 This would 
render the provisions of sub-section (2) of section 75A wholly 
— If the authority prescribed under section 9 has no 
the e grant permission to transfer by lease after the date of 

evant notification, he obviously has also no power to 


gant any relief against such forfeiture in the case of lease 
‘ated after such date. 12 


& Eoi 
7. ta of East Pakistan v. Md. Hossain (1964) 16 D. L. R. (S. C.) 667. 
$: Ibid. 
1p Tid. 
1 Ibid. 

< Ibi 
12. Toia 


e 


> g 
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Meaning of sub-letting : Sub-lett; 
under the East Bengal State Acquis: 
1950. But section 2(31) of the Act pro 
the first four parts of the Act (wit! 
occurs) but not defined therein ar 
meaning as they bear in the Bengal 188 
Sylhet Tenancy Act, 1936. Sub-letting under the i OF the 
connotes the creation of a subordinate tenancy under a 
the sub-lease would, but for a Special Which 


contract, be liablı 
rent for that land to a person other than the B ¥ 
Government. 13 neh 


ng has not p, 
ition and q een defineg 


š en; 
Vides that w, i ancy Act, 


= ords yy 
hin which Sectio wean 
e to be give 75 


n t 
Tenancy Act, he same 


Difference between lease and sub-lease : Under the general 
law relating to transfer of property, a sub-lease or under-lease 
connotes the „transference of only a part of the original 
lessee's interest, whereas the transference of the whole of the 
interest in the lease by the transferor amounts to an 
assignment of the lease-hold interest.14 The assignee of a 
lease stands in the place of the original lessee and becomes a 
tenant of the original landlord.15 A sub-lessee on the other 
hand is liable only to the sub-lessor; he cannot sue or be sued 
by the original landlord.16 

75B.17 Fees for application for enquiry : An application 
for fresh enquiry during the preparation or revision of 
record-or-rights or preparation of Compensation 
Assessment-rolls under this Act shall be accompanied by 
such fee as may be prescribed. 

76. Settlement and use of land vested in the pios 
Government : (1) Except as otherwise expressly provide ai 
this Act, any land which vests in the Provincial coers at 
under any of the provisions of this Act shall be absolute! is 
the disposal of the Provincial Government; an 


667. 
13. Province of East Pakistan v. Md. Hossain (1964) 16 D.L.R-(S-C) 


14. Ibid. 
15. Ibid. 
16. Ibid. 


and 
17. 


tion 
Section 75B was added by the E. B. State Acquisi 1956) 


I of 
Tenancy (Amendment) Ordinance, 1956 (E.B. Ord. lI 
section 18, 
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tent to make 
ment shall be compe 

naar d in accordance with such rules as it 
ae pehalf or to use or otherwise deal with such 
make a as it thinks fit : 

jnd in SUC! that no land shall be settled with a person unless 


provided om transfer of land can be made under 


he is a person tonah 


ee further that in making settlement of any 
provi 


itivable land preference shall be given to an applicant for 
f t who cultivates land by himself or by the members 
AEA and holds a quantity of cultivable land which, 
cin the quantity of cultivable land, if any, held by the 
aie members of his family, is less than three acres. 

(2) No Civil Court shall entertain any application or suit 
concerning any matter relating to the settlement, by any 
officer of the Provincial Government, of any land under sub- 
section (1). 

Explanation—For the purposes of this section, the 
definition of “family” as given in the explanation under 


section 20 shall apply mutatis mutandis. 


76A.18 Creation of separate estate and apportionment of 
"venue : Notwithstanding anything contained in any other 
law for the time being in force or in any contract.— 
(1) when the interests of a rent-receiver or rent-receivers 
Hie ess or part of any estate have been acquired by the 
Gnea: Government under sub-section (1) of section 3 or 
Sales A, se Section 44, nothing in the Bengal Land Revenue 
uen 1859 or in Chapter V of the Assam Land and 
gulation, 1886, shall apply to such share or part, 
to a E Share or part of such estate shall be deemed 
Act op Bees a separate estate for the purpose of the aforesaid 
ation, as the case may be; and 


in 


18, g, 
* Secti 
Tenaney oA was added by the E. B. State Acquisition and 


Section pq “eMAment) Act, 1954 (E. B. Act XII of 1954), 


pe- a 


Y 
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(2) the land-revenue and cesses 
estate shall be apportioned, between 
part and the separate estate constituted e 
according to the following principles, namely; ause A 

(a) when an acquired share consists of a ; l 

or separate accounts, the lanarena t accom 
such separate estate shall be e and esses ep 
difference between the lender to th 
payable for the parent estate and the lan q 
cesses fixed for the acquired sep Pei 
accounts : 
when an acquired share does not con: 
account, the = 
estate shall pele poe in Na eee 
revenue and cesses of the ane an ue 
comprised in the separate as tn a 
estate; P epera 
when an acquired share consists of a specific portion 
of the land of an estate having no separate account or 
when a part of an estate is acquired, the land-revenue 
and cesses of such separate estate shall bear the sam 
Proportion to the land-revenue and cesses of the 
parent estate as the area of the land comprised in the 
separate estate bears to the area of the entire land 
comprised in the parent estate; 

(3)19 When the interests in a portion of a tenure, holding 
or other tenancy have been acquired under this Act and such 
Portion consists of a definite share, the rent of such temes 
holding or tenancy shall be apportioned between the acquit 
and unacquired portions according to such share, but whet” 
does not consist of a definite share, the Revenue-officer a 
apportion the rent of such tenure, holding or tenancy belt 
the acquired and unacquired portions on the basis of the 
or value as may appear to him fair and equitable. 


Payable for 
th 
the acquireg a 


Cesseg 
We ang 
arate account or 


(b) ; 
sist of a Separate 


(c) 


the 
P jor 
19. Sause (3) was added, after substituting a semi-colon f B. 
melee at the end of clause (2) of section 76A, I ee 1956 
EE Acquisition and Tenancy (Amendment) Ordina 

- B. Ordinance III of 1956), section 19. 
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very of advance rent or bid money realised by 
20 Reco ceivers : When the Revenue-officer is satisfied 
pn r, whose interests have been acquired under 


unt on account of the rent or bid 


6B. 
13 ren! 


ey or con: 
weet for any 
may recover such amo a 

eiver as a public demane. R i 
a Protection of action taken under this Act : (1) No suit, 


ution or other legal proceeding shall lie against any 

prosect for anything which is in good faith done or intended to 
ge in pursuance of this Act or any rules made thereunder. 

(2) Save as otherwise expressly provided under this Act, no 
suit or other legal proceeding shall lie against the Provincial 
Government for any damage caused or likely to be caused or 
for any injury suffered or likely to be suffered by virtue of any 
provisions of this Act or by anything in good faith done or 
intended to be done in pursuance of this Act or any rules made 
thereunder. 

77A.71 Delegation of the powers of the Provincial 
Government The Provincial Government may, by 
notification, direct that any power conferred or duty imposed 
by this Act upon the Provincial Government shall, in such 
eae and under such conditions, if any, as may be 
ame notificaiton, be exercised or performed also by 

nies r authority subordinate to it. 
may, miele to make rules : (1) The Provincial Government 
the “Sie previs publication, make rules for carrying out 

Qn of Parts Il, II and IV of this Act. 

Particular, and without prejudice to ths generality of 


€ foregoj: 
“going power, such rules may provide for all or any of 


the follow; 
lowing matters, namely :— 
20, Si 
* cti, 
oqul e was added by section 20 of the E. B. State 
rdinan | And Tenancy (Amendment) Ordinance, 1956(E.B. 
ĉl. Section sty 1 of 1956). 
nancy e was inserted by the E. B. State Acquisition and 
No.xy hird Amendment) Ordinance, 1961 (E. P. Ord. 
of 1961), 5.5, 


ys 
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(a) the forms of the notificat: 
section (3) of section 3 and 
th . 
notifications shall contain: Sparen 
(b) the manner of service of the notice 
return referred to in sub-secti oe mm 
I het on (1) of secti f the 
c) e time and manner of receiving an aq ag 
ment referred to in sub-secti interim 
E ons (1) anq (2) of ase 
(d) the determination of the amounts of 
referred to in sub-section (4) of section 6: sree 
(e) the manner of and the i i 
period f i 
referred to in section 7; o Big npea 


ions Teferreg to | 


lars Whi a Sub. 


CH such 


the fo 


tions 


0) = manner of recovery of fines referred to in Section 


@ 22 * * * m è Ş è 


(h) the form of the applications referred to in section 15, 
the particulars which such applications shall contain 
and the amounts of process fees which shall 
accompany such applications; 

(i) the manner of preparing or revising a record-ol 
rights under section 17 and the procedure to be 
followed and the powers to be exercised by Revenut- 


officers in preparing or revising such record-of- 


rights; 

Ü) the particulars to be recorded in the record-of-ights 
to be prepared or revised under section 17; 

(k) the manner and period of publication of the draft 
record-of-rights under sub-section (1) of section 19; i 

() the Revenue Authority to whom, the manner in bara 
and the period within which an appeal under au 
section (2) of section 19 may be preferred ; 

(m) the disposal of objections and appeals und 
19; i 

(n) the manner of publication of the record-of 8h 
under sub-section (3) of section 19; 


er section 


ee ee ail 


4. 
22. Clause (g) was omitted by E. P. Act VI of 1964, section 


D 


(o) 


(p) 


(q) 


(r) 


(s) 


() 


(u) 


(v) 


lw) 


(x) 
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eriod for exercise of choice under sub-section (3) 


oe jon 20 and the manner of allotment of lands 
ee the said sub-section when no choice is 
u 

exercised: 


the manner of selection of land under clause (ii) of 
sub-section (5) of section 20 which shall come within 
the purview of sub-clause (c) of clause (f) of the said 
sub-section; 

the manner of and the procedure for revising the 
particulars referred to in sub-section (2) of section 31 
and the powers to be exercised by Revenue-officer for 
the purpose; 

the form of a Compensation Assessment-roll under 
section 33, the manner of preparing it and the 
particulars to be specified therein; 

the manner of calculation of the sums and 
determination of the expenditure and charges 
referred to in sub-section (2) of section 35; 

the procedure to be followed in the apportionment of 
the compensation between the holder of a temporary 
tenure or tenancy and his immediately superior 
landlord under clause (2) of section 37; 

the manner of and the procedure for the calculation of 
compensation and preparation of Compensation 
Assessments-rolls in cases referred to in section 38; 
the manner of determination of the annual letting 
value of lands referred to in items (e) and (f) and the 
manner of determination of the actual cost of 
Construction and the amount on account of 
depreciation referred to in item (f of the table in sub- 
Section (f) of section 39; 

the manner of determination of the normal annual 
Produce of land under clause (a) of sub-section (3) of 
Section 39; 

the manner of determination of the cost of 
Cultivation referred to in sub-clause (i) of clause (b) of 
Sub-section (3) of section 39; 


206 


Y 


State Acquisition and Tenancy Act 1959 


(y) the manner of determination of net 
from fisheries referred to in sub-section (q Prof 
39; ) of Seotig 

(z) the procedure to be followed in mak 
apportionment of compensation refs aking the 
subsection (5) of section 39; Ted to in 

(za) the manner and period of publi 
Compensation Assessment-roll uni 
of section 40 and disposal of obj 
sub-section; 

(zb) the Revenue Authority to whom ap 
41 are to be preferred and disp: 
that section; 


Cation of 
der sub- 
ections 


a draft 
Section (1) 
Under that 


peals under Section 
osal of appals under 


(zc) the manner of publication of a Compensation 
Assessment-roll under section 42; 

(zd) the manner of publication of a proclamation under 
section 45; 

(ze) the assignment under sub-section (1) of section 46 of 
numbers to be borne on the revenue-roll of a district 
in respect of areas to which a record-of-rights referred 
to in that sub-section relates and the manner in 
which copies of record-of-rights shall be distributed 
under sub-section (2) of that section; 

(zf) the powers and duties of the Commissioner of State 
Purchase referred to in sub-section (2) of section 48; 


(2g) the powers and duties of the Director of Land = 
and Surveys referred to in sub-section (3) of sê 
48; 

(zh) the form of application referred to in sub- 
of section 52 or in section 53; 

(zi) the manner of ascertaining excess paym 
sub-section (2) of section 57 and the superio) o to 
Authority referred to in the second provis 
sub-section; 

(zj) the manner of computing the sum re 
section 67 and the manner and instalm 


section (1) 
ent under 


r Revenue 


ferred t0 iis 
ents for" 


in 


Miscellaneous 207 
ment to an outgoing rent-receiver under the said 
pay’ 
section; ery d b g 
he manner of application under sub-section (1) of 
y tl 
(a) section 70; 


manner of and the procedure for the 
7 rmination of the extent of reduction in the net 
om e referred to in sub-section (3) of section 70 ; 
i manner of and the procedure for the calculation of 
ia the net annual income and the income referred to in 
sub-section (4) of section 70; 

(on) the manner of publication of a notice under sub- 
section (2) of section 71 and the form in which and the 
period within which a statement referred to in that 
sub-section is to be submitted and the particulars 
which such statement shall contain; 

(zo) the rules referred to in sub-section (5) of section Ti; 

kp) the period for presenting an appeal under sub-section 
(6) of section 71; 


ka) the manner of recovery of debts under sub-section (7) 
of section 71; 

(er) the procedure and conduct of the Revenue-officers and 
of officers and servants referred to in section 73; 

(s) the exercise of powers under sub-section (1) of section 
74 to enforce the making the delivery of statement 


and production of records or documents; 


lat) is rules for settlement of lands referred to in section 


‘8 


_ a 


k g 


PART -V 
CHAPTER-XII 

Application of this Part and class of agricult, 

79.1 Commencement of this Part ; mie 
portion thereof shall come into force in such 3 
dates and to such extent as the Provincia] Go 
be notification, direct and when any portion of th 
comes into force in any area, the Provisions of such Is Pa; 
shall have effect in such area notwithstanding ine 
contained in any other law for the time being in force, i 

80.2 Repeal : On and from the date of coming into forre, 
[the whole of this Part]3 in any area, the enactments peti 
in the Schedule shall be repealed in that area to the exten 
mentioned in the fourth column of the Schedule. 


Rt 
Tt op 
areas, on 
vernment 


1. Section 79 was first substituted for the original section 79 by the £3 
State Acquisition and Tenancy (Amendment) Act, 1952 (E. B. Act Vict 
1952), Section 25. The original section 79 read as follows :— 

“79. This Part shall not apply to any area unless a notification bas 
been published under sub-section (2) of section 43 declaring tat 
Compensation Assessment-roll in respect of such area has been fray 
published, and shall come into force in such area on and from the frs 
day of the agricultural year next following the date of publication of s 
notification in the Official Gazette.” > g 

This section was again substituted for former section 79 by 
Pakistan Ordinance XV of 1961, section 6. 

The former section read as follows :— ss 

79. This Part shall come into force in such areas and on such é 
as the Provincial Government may, by notification, direct. g B.S% 

2. Section 80 was substituted for the original section 80 by H pa Md 

Acquisition and Tenancy (Amendment) Act, 1952 E WEE 

1952), section 26. The said original section 80 read as fol oa yt folos 
“80. On and from the first day of the agricultural yaa a EA 

the date of publication of a notification in the Official Gaze Asse’ 

section (2) of section 43 declaring that a Compensation ie 
roll has been finally published, the enactments repeal 

Schedule shall, in the area to which such roll relates, be +s 

extent mentioned in the fourth column thereof.” for the ward ag) 

The words “the whole of this part” were substituted sa amend 

Part” by the E. B. State Acquisition and Tenancy 

Ordinance, 1961 (E. B. Ordinance No. XV of 1961.) 


et 
in tH 
dot 


r am 
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öf agricultural tenants and regulation of their 

81. Clas abilities : (1)4 On and from the date of coming 
ights ae f the whole of this Part in any area, there shall, 
nto force © rea. be only one class of holders of agricultural 
within that a maliks: and the rights and liabilities of every 


ly. 
er apes shall be regulated by the provisions of this 
suc 


am idel that nothing in this section shall confer on any 


ch malik any right to any interests in the sub-soil including 
sul pa 


rights to minerals in his holding : 
‘ provided further that when the Provincial Government 


lease out any land for any particular period, the rights and 
liabilities of such a lessee shall be governed by such terms and 
conditions as may be set forth in the lease. 


hy sss: cage, == 

814. Rights and liabilities of non-agricultural tenants : 
(1) Except as otherwise provided in this Part, the rights and 
liabilities of a holder of non-agricultural land, who has 
become a tenant under the Provincial Government in respect 
of such land by virtue of the acquisition of the superior right 
in such land under the provisions of this Act, shall, where the 
Provisions of the East Bengal Non-Agricultural Tenancy Act. 


ea rin 


t porselin (1) was substituted for the original sub-section (1) 
ai ae 81 by section 27 of E. B. Act. VI of 1952. The said 
w 0 sub-section (1) read as follows :— 
inmediata from the first day of the agricultural year 

ci Te ely following the publication of a notification in the 
al Gazette under sub-section (2) of section 43 declaring 
Published mPeRsation Assessment-roll has been finally 
relates, be there shall, within the area to which such roll 
namely, e only one class of tenants of agricultural land, 
Taiyat shan bo and the rights and liabilities of every such 
iS sub.. be regulated by the provisions of this Part.” 
Section ee (1) was again substituted for the former sub- 
3; A by E. P, Ord. XV of 1961, section 8. 
engal Sian (2) and (3) of section 80 were omitted by the East 
ate Acquisition and Tenancy (Amendment) Ordinance, 

‘Bi acrdinance No, VIII of 1967), section 5. 

and Tena was inserted by the East Bengal State Acquisition 

Ni ncy (Amendment) Ordinance, 1967 (E. P. Ordinance 

7), section 6. 


210 State Acquisition and Tenancy Act, 1950 


1949, applied to such land, at the time of suc 
regulated by the provisions of that Act. 

(2) The rights and liabilities of other non-agri 
tenants shall, except in the matter of determinati 
hancement or reduction of rent, be governed by the a, en. 
the lease and the provisions of the Transfer of Pro, erms of 
1882 : Perty Act, 

l Provided that, notwithstanding anything contained 
this Act or in any other law for the time being a force or in m 
contract, no non-agricultural tenant shall sub-let the i 
or any part of his tenancy on any terms and conditions 
whatsoever and, if any tenancy or any part of a tenancy is 
sub-let in contravention of this provision, the interest of the 
non-agricultural tenant in the tenancy or in that part of the 
tenancy, as the case may be, shall be extinguished, and the 
tenancy or the part of the tenancy shall vest in the Provincial 
Government from the date of such sub-letting free from all 
encumbrances. 

81B. Registration of Lease Deed.—Notwithstanding 
anything contained in section 81 and 81A or any other law for 
the time being in force, no agricultural or non-agricultural 
tenancy shall in law be created or deemed to have been 
created, even after acceptance of salami and /or rent from the 
leasee, till a deed of lease has been executed in favour of a 
lessee by any authority competent to grant lease ; 
Government khas land or any other gazetted officer ciy 
authorised in this behalf and the said lease has been nd 
registered under the provision of clause (d) of sub-section | 
section 17 of the Registration Act, 1908. 

82. Interpretation : In this Part, — tivates 

(1) “bona fide cultivator” means a person who i wil 
lands by himself or by members of his family or oe ners of 
the aid of, servants or labourers or with the aid of P ý 
bargadars and also includes an agricultural labouret: P 

(2) “raiyat” means a person who, by virtue ol ae the 
otherwise, has acquired a right to hold land directly “gvati 
Provincial Government mainly for the purpose ith the 
itby himself or by members of his family or bY» oF 


h acquisition ik 


of cu 


AO 
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nts or labourers or with the aid of partners or 
id of, serva nd includes also the successors-in-interest of 
ganas have acquired such a right;* * * * * * * 7 

p3 ae mily of a raiyat includes all persons living in the 

(3) n lh him and dependent upon him but does not 
same De, servant or labourer;]8 
a ‘total holding’ means the total quantity of agricultural 

Lae py a raiyat either independently or in the form of a 
= in a holding, otherwise than on lease under the second 
ene to sub-section (1) of section 81, but does not include 
z homestead, and, if the homestead contains no additional 
land, also arable land up to an area of 15 decimals; 

(5) ‘subsistance holding’ means a total holding of nine 
standard bighas; 

(6) ‘economic holding’ means a total holding of twenty- 
four standard bighas; 

(7) except when expressly provided otherwise, ‘transfer’ 
includes a transfer by private sale, mortgage, gift or any 
contract or a agreement; and 

(8) on and from the date of coming into force of the whole 
of this Part in any area, the word ‘malik’ shall be deemed to 
have been substituted for the word ‘raiyat’ or 'tenant' and the 
word ‘land revenue' shall be deemed to have been substituted 
erora ‘rent’ wherever they occur in this Part in relation 
a land, for the purpose of application of the 
fy Tens E o this Part to such area and where by the terms of 
Dahle a eet contract or other agreement, rent is 
as Itt were ri Provincial Government, it shall be realisable 

and revenue]9 


ring 7 Mation. —Where a tenant of land has the right to 

acquired under cultivation, he shall be deemed to have 

notwithstar gent to hold it for the purpose of cultivation, 

e produce ing that he uses it for the purpose of gathering 
uce of it or of grazing cattle on it. 


rd “and” at the end of cl: i 

equi of clause (2) was omitted by the East Bengal State 

of | 61), gain Tenancy (Third Amendment) Ordinance, 1961 (E. P. Ord. XV 
e Ai n 9, 

Clauses (45/0 at the end of clause (3) was substituted for the fullstop, ibid. 

pe » (5), (6), (7) and (8) were inserted, by the East Bengal State 

ol 


‘Qisiti 
1961) 0.24 Tenancy (Third Amendment) Ordinance, 1961 (E. P. Ord. XV 
» Section 9, 


The word“ 


se co 


CHAPTER -XIT 


Incidents of holdings of Taiyats, ang 
purchase and acquisition of lands 
ae [Chapter XIII is one of the most important. 
Act, inasmuch as it deals with the 

raiyat. Section 83 allows a raiya 

A manner he likes. Under sectio; 
Section 85 speaks of the gro 
Section 86 provides for aba of ace 
diluvion and re-entry into lands after Te-appearance. pe q 

87 deals with rights in land gained by gradual siectsishin A 

— the recess of a river or sea. S a 


ection 88 gives right to a raiyat to 
kha transfer his holding. Section 89 deals with the manner of 
transfer. Section 90 deals with limitation of transfer of 


holding. It says that no person shall be entitled to purchase or 
otherwise acquire any quantity of land which, added to the 
total quantity of land already held by him for himself and his 
family, exceeds 375 standard bighas. Section 91 empowers the 
Provincial Government to acquire the land in excess of the 


fer, 


3 Portion of 

rights and liabilities S» 5 
t to use his lan in : 
n 84 his holding is herit, ie 
unds for evictio: =, 


n Of a rai 
tement of rent raiyat, 


limit. Section 92 enumerates the circumstances that will - 


extinguish the interest of a raiyat. Section 93 restricts sub- 
letting. Section 94 deals with transfer of encumbrances. 
Section 95 puts restriction on the transferability of a raiyat's 
holding by mortgage. Section 96 deals with pre-emption. 
Section 97 restricts alienation of land by aboriginals.] al 

83. Right of raiyat in respect of use of land: A raiyat ae 
have the right to occupy and use the land comprised in 
a holding in any manner he likes. suat: Ifa 

84. Devolution of holding on the death of a get ina 
raiyat dies intestate his holding shall subject to. and it? 
manner not in-consistent with, the provisions or : 

ee descend in the same manner as his other imm 
property: 

Provided that in any case in which unde 
inheritance, to which the raiyat is subject, his of sh 
goes to the State, his interest in the holding 
extinguished. 


ovable 


r the law a 


ropert 
ther P J t 


, tenant or his successor-i: 
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und for eviction of raiyats : A raiyat shall not be 
m his holding or from any part of his holding, 
ected fro ecution of a decree for ejectment from the whole 
xcept in a m any part of the holding, as the case may be, 
polding OF a ivil Court, on the ground that he has done any act 
ssed by a tion of the provisions of this Act with respect to 

j era or the Part concerned. 


g5. GIO 


the whole ho! SEE 

86. Abatement of rent on account of diluvion and re-entry 
to lands which re-appear : (1) If the lands of a holding or a 
ta of such lands are lost by diluvion, the rent of the 
ae shall, on application made by the tenant in the 
prescribed form to the Revenue-officer, be abated by such 
amount as may be considered by the Revenue-officer to be fair 
and equitable in accordance with the rules made in this 
behalf by the Provincial Government. 


(2) Notwithstanding anything contained in any other law 
for the time being in force, the right, title and interest of the 
tnant or his successosrs-in-interest shall subsist in such 
lands or portion thereof during the period of loss by diluvion, 
tot exceeding twenty years, whether partly before and partly 
after or wholly after the commencement of this Part; and the 

n-interest shall have the right to 

immediate re-possession on the re-appearance of such lands 
a Portion thereof within twenty years of their loss by 
tery and be liable to pay [the arrears of rent without 
ge in respect of the land which has re- 


*rest or dama 
peared for the Period during which it was lost or for four 
s less]}:; 


Years Whichever į. 
aoe that when the lands or portion thereof which 
e mn reappeared added to the total area of land already in 
Session of such tenant or his successors-in-interest 
l Th > 
‘een ae within brackets were substituted for the words 
Settleg T and equitable rent in respect thereof as may be 
Acquis) by the Revenue-officer” by the East Bengal State 
Ord. No 42 And Tenancy (Amendment) Ordiance, 1967 (E.P. 
©. VIII of 1967), section 7. 


pe mS 


h g 
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exceed the area of land which the tenant w; 
in his possession under section 20, or the = alloweq to Teg, 
section 90, whichever be greater, such a laiq doma 
cessors-in-interest shall not have the ri ght ioe T his n 
such excess area of land; and such excess T OSSssiop y 
and be at the disposal of the Provincial Governn, Shall Vest 
Provided further that allotment of lands iors 
tenant or his successors-in-interest are ‘aan Sı 
possession under the above proviso, shall be ad led to te, 
to the choice of such tenant or his successors-in-inte o N 
Provided? further that the provision of this a 
shall not apply to cases of re-appearance of lands acre 
accelerated by any artificial or mechanical Process as i 
of development works undertaken by Government or Gi 
East Pakistan Water and Power Development Authority or by 
the East Pakistan Agricultural Development Corporation, 
Note : Section 86 makes provision for abatement of rent 
on account of diluvion and re-entry into lands which re- 
appear afterwards. Diluvion means gradual erosion or 
submersion of the land either by a river or a sea. 


Under sub-section (1) if the holding or a portion thereofis | 


lost by diluvion, the Revenue-officer will, on an application 
made by the tenant to him, abate the amount of rent whichin 
his opinion will be fair and equitable. Under sub-section a 
the right, title and interest of the tenant or his sucoessorsd 
interest in the sub-merged land shall subsist for a period ae 
years. If the land re-appears within that period, the s d 
can take possession of that land on payment of m: a i 
rent without interest or damage for a period during z not 
was lost or for four years whichever is less- We bat retat 
before that under section 20 a tenant is not entitled aii re 
more than 375 standard bighas of land. So when the to 
appearance the lands or portion thereof added to 
area of land already in the possession of th i 
successors-in-interest exceeds the prescribed es 
sn meme 
2. This proviso was added by the East Bengal P.O d 


and Tenancy (Amendment) Ordinance, 1967 -"" 
of 1967), section Ti 


9 
nt of 
e tena : stil 
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‚sht of re-entry in such excess area of land which 
no righ the Provincial Government and shall be at the 
shall vest "that Government. The tenant will, however, have 
disposal of soca the land of which he is entitled to re- 
option 
ossessioni: earance of land as laid down in section 86 is 
me <n ae of reformation in situ. Lopez v. Madan 
tased rala is the leading case on the point. According to 
ae of that case the doctrine rests upon the principle 
mina lation of law land submerged by water is 


that in contemp a 
identical to the land covered by crops. The site is property. 


The original owner is deemed to be in constructive possession 
of the land. In order to resume ownership on re-appearance of 
the land two conditions must be satisfied. viz., (1) proof of 
non-abandonment by the original owner, and (2) proof of, 
identity of site that has re-appeared. 

86A. Bar on suits, etc., for certain period .—No suit, 
prosecution or other legal proceeding shall lie in any court in 
respect of any land covered under section 86 during a period of 
twelve months commencing on the date of first giving public 
notice under sub-section (4) 86 in order to enable the 
Collection to complete the processes under that section. 


87. Rights in land gained by gradual accession from recess 
of river or sea : (1) Notwithstanding anything contained in 
any other law for the time being in force, when any land has 
been gained by gradual accession, whether from the recess of a 
Wer or of the sea, it shall, sbuject to the provisions of sub- 
fap (2) be considered an increment to the holding of the 
res Whose land it is thus annexed; and such raiyat shall 
ain seer to hold such land subject to the payment of such 
the equitable rent as may be determined for such land by 

€venue-officer. 
an i When the whole or any part of the land which has 
area a ib by such gradual accession is added to the total 
and including non-agricultural land, if any, held at 


3, 
(1870) 13 MLA. 467-5 B.L.R.521. 


b g 
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the time by the raiyat to whose land it is so 

aggregate of the areas of land held by him eee ETA 
laid down in section 90, then such excess ai > 
considered as an increment to the holding of such 


shall be at the disposal of the Provincial Govemm raiyat but 
e 


nt: 
Provided that the limitation in respect of thi 


land in this sub-section shall not apply to a ra 
been certified in the prescribed manner by 
Revenue Authority to be a person who has undertaken | 
scale farming on a co-operative basis or otherwise by nib 
of power-driven mechanical appliances or to any land ec 
is held for the purpose of cultivation and manufacture of tea 
or to any land held by a company for the cultivation of 
sugarcane for the purpose of manufacture of sugar by that 
company : 


e€ area of the 
tyat who has 
the Prescribeg 


Provided? further that the provisions of sub-section (1) 
and (2) shall not apply to cases of gradual accession to lands 
caused or accelerated by any artificial or mechancial process 
as a result of development works undertaken by Government 
or by the East Pakistan Water and Power Development 
Authority or by East Pakistan Agricultural Development 
Corporation. 

(3) In dealing with any such excess at the disposal of the 
Provincial Government, the Revenue-officer shall decide, in 
such manner as he may deem fair and equitable, after gene 
any parties interested an opportunity of being hears, mo 
portion, being equal to such excess, of the land so ee 
shall so be at the disposal of the Provincial Governmen and 
shall serve a notice on the raiyat in the prescribed a a 4 
manner stating the boundaries of the land so decided sapol 

at the disposal of the Provincial Government; and PA 
such land shall vest in the Provincial Government abs 


ition 

equisiti° 

4. This proviso was added by the East Bengal State a No Vil 
and Tenancy (Amendment) Ordinance, 1967 (E.P. 


of 1967), section 8. 
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', section 87 deals with land gained by alluvion. 
| yote is 7 imperceptible increase; and that is added by 
-aliuvion is RE added so gradually that no one perceives 
in added at any one moment of time. the deposit of 
u ally formed by alluvion upon the bank of river is 
earth om TA the native soil of the bank and the owner of 

ara! 


inseP i the former by right of accession” 
the latte 


tinian). 
ane sub-section (1) when any land has been gained by 


dual accession from the recess of a river or a sea, it will be 
considered an increment to the holding of the raiyat to whose 
land it is annexed. The raiyat who owns the holding shall be 
the owner of the accreted land on payment of such fair and 
equitable rent as may be determined by the Revenue-officer. 
Under sub-section (2) he is entitled to retain only so much of 
the alluvial land which together with his other lands does not 
ceed 375 standard bighas. The portion of the land exceeding 
that limit shall vest in the Provincial Government and shall 
beat the disposal of that Government. 


r acquires 


The limitation, however, will not apply to a raiyat who 
has undertaken a large scale farming on a co-operative basis 
| "otherwise by the use of power-driven mechanical 
pliances. Similarly the rule has been relaxed when any 
| kind is held for the purpose of cultivation and manufacture of 
| lea or when a company holds any land for the cultivation of 
| Sugarcane for the purpose of manufacturing sugar. 
| Pa sub-section (3) the Revenue-officer is to decide 
| Othe Ta of the land so annexed shall be at the disposal 
Be the ©vernment. Before arriving at such a decision he will 
80 re interesteq parties an opportunity of being heard. He is 
bondans to serve a notice on the raiyat stating the 
memme, of the land which will go at the disposal of E 
ernment and thereupon the land will vest in the 
absolutely. 
“wee Provisions of Part V of the Act in which section 87 
Were applied in the district of Chittagong from Ist of 
- 
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August, 1963.5 As the Bengal Tenancy Act 

till before this date, the clear implication is A 
of the Act including section 87 were intended t apte 
from the date of application of Part y of © be Ope, 
notification under section 79 thereof and Hot oe Act 
date.6 It was held” that section 87 is not : Tom an Carlier 
operation inasmuch as the provisions of the me OSpectiye h 
Act, 1885 and the East Bengal State Acquisition a Tenang 
Act, 1950 were not intended to be operative sitar Ten 
The rule contained section 87 of the Act is eae 
doctrine of incrementum latens which means an on the 
formed by a process so slow and gradual as to be eo 
imperceptible in its progress. The word “gained” within gy 
meaning of this section does not extend to cases of ts 
washed away and afterwards reformed upon the old site which 
can be clearly recognized.8 The word “accession” comes from 
the latin word ‘accessio’ which means an increase or addition 
to something previously belonging to an owner. ‘Accessio'is 
the general name given by the Roman Jurists to the natural 
mode of acquisition of ownership by which the owner of the 
principal becomes, by virtue of such ownership alone, owner 
also of the accessory. 

In order to attract this section the land must be gained by 
gradual accession, by gradual, slow and imperceptible mets 
In the well-known case of Lopez v. Madan Mohan Thakur’ 
was observed that “where there is an acquisition of land a 
the sea or a river by a gradual, slow and imperceptible oo 
there from the supposed necessity of the case ni a 
difficulty of having to determine year by year to eee 
inch or a foot or a yard belongs, the accretion by allu 
held to belong to the owner of the adjoining lands. 


S that Che in ‘org 


he 


e in! 
5. Notification No. S.A. 116/63/609, dated 18th July 1963, put 
Dacca Gazette dated ist August 1963 Part I, pp- 118% 
East Pakistan v. Iman Sharif (1965) 18 D.L.R. 276. 
6. Ibid. 
7. Ibid. R32 


08. Lopez v. Madan Mohan (1870) 13 M.I.A. 467=5 B. 
09. (1870) 13 M.I. A. 467 (Per L. James J.) 
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erability of holding of raiyats: (1) 
ng contained elsewhere in this Act or 
time being in force, and subject to the 


10 Transf" ie 
“th tanding am į 
yo er law for the 
r sections 75A and 93— 
ns ing a subsistence holding or a total 


iyat own! 
m than a subsistence holding shall transfer 


f his total holding; 

g a total holding greater than a subsis- 
tence holding, but less than an economic holding, 
shall transfer any portion of his total holding, if such 
transfer results in the reduction of his total holding to 
below the size of a subsistence holding; 

(c) no raiyat owning an economic holding shall transfer 
any portion of such holding; and 

{@) no raiyat owning a total holding greater than an eco- 
nomic holding shall transfer any portion of his total 
holding, if such transfer results in the reduction of his 
total holding to below the size of an economic holding: 

Provided that in any case where the transfer of a portion 

| ofa total holding is prohibited under this section, the raiyat 

may transfer the whole of his total holding : 

Provided further that a raiyat owning a total holding less 
o a subsistence holding may transfer a portion of his total 
i to a person, if the total area of agricultural land 
k ome by such person, if the total area of agricultural 

y owned by such person constitutes a total holding 


rovisio! 

a) no 
i holding less 
any portion 0! 


(b) no raiyat ownin, 


ee that of the transferor. 
Talyat Except as provided in sub-section (1), the holding of a 
visio, he gia or portion thereof shall, subject to the 
ns of this Act, be capable of being transferred by him 


10. Sa 
ag hes was substituted for the original section 88 by the 
Ordinance. Acquisition and Tenancy (Third Amendment) 
e seina os (E.P. Ord. No. XV of 1961), section 10. 
“8. The NA ee 88 read as follows :— 
Subject to ing of a raiyat or a share or portion thereof shall, 
erred ie Provisions of this Act, be capable of being 
3S his oth, y him in the same manner and to the same extent 
er immovable property.” 
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in the same manner and to the 


immovable property. 


(3) Where the transfer of any land is Serm 
this section, the raiyat shall not transfer Sachin 
person to whom the transfer of land can be end 
section (2) of section 90, made 

(4) Any transfer of land made 
provisions of this section shall be n 
of the land or undivided share in land as has been t 80 much 
in contravention of the provisions of this sectio, aie 
forfeited to the Provincial Government. ™ Shall by 

(5) For the purposes of this section, 
include a complete usufructuary mortga, 
contravene the provisions of section 9 
contrary to the provisions of that sectio; 
nor does it include a transfer by exchang 
by, the first consolidation of holding u 


Same extent as hi 


EPt to 
a 
Under Suh. 


in Contraventio 
n 
ull and void ang Of the 


“transfer” does Not 
ge which does not 
5 or would not be 
n if it were in force, 
e prior to, or effected 


Revenue-officer. 


(6) No Civil Court shall make any declaration, order, 
award or decree, the execution of which would involve the 
transfer of any land or division of any total holding nt 
permittted by this section and no declaration by a Civil Court 
in a suit for the declaration of right or title in any parcel o 


part of a parcel of land shall have any effect unless it eo | 
certificate by the prescribed Revenue-officer that he has 


reason to believe that such suit was collusive: tte 
Provided that in the course of proceedings nae 
foreclosure of a mortgage, where the instrument of Bae! 
was executed before the coming into force of the Eas dmen 
State Acquisition and Tenancy (Third a 
Ordinance, 1961, the Court may, notwithstanding the tua 
the mortgage, pass an order for a complete usu avour 
mortgage, for a period not exceeding fifteen years, Prat 
the mortgagee, of the land involved in such srt" A 
together with such quantity of other land of the oa gui 
necessary, as would, in the opinion of the court. Þe 
to liquidate the debt. 


nder Chapter XV, or | 
any exchange made with the consent of the prescribed | 
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Section 88 imposes restriction on the 
ote + of a raiyat's holding. The holdings are divided 
rability ories according to its size, viz., subsistence 
into two er 9 bighas and economic holding com- 
holding CENT, Under clause (a) of sub-section (1) a raiyat 
prising 24 3 bigh as or less than that cannot transfer any 
who aorta land. Under clause (b) a raiyat who holds more 
potion has but less than 24 bighas of land cannot transfer 
than 9 os of his land if such transfer results in the 
any pe of his land below the size of subsistence holding. 
ig to say he should retain 9 bighas of land under his 
plough and he is allowed to transfer the rest. Under clause (c) a 
raiyat who holds an economic holding of 24 bighas cannot 
transfer any portion of the land. Under clause (d) a raiyat who 
holds more than 24 bighas cannot transfer any portion of the 
land if such portion results in the reduction of his land below 
the size of an economic holding. He should retain 24 bighas 
under his plough and he is allowed to transfer the rest. 

The restriction as to transfer is, however, relaxed by the 
Proviso to sub-section (1), under which the raiyat is allowed to 
transfer the whole of his total holding whether it is a 
Subsistence holding or an economic holding. Though a raiyat 
possesses less than 9 bighas of land, he is allowed to: transfer a 
Portion of it to a person if the total area of land already owned 
by such person constitutes a total holding larger than that of 
the transferor, 

It may be obs 
Testriction on th 


transfe. 


erved that this section imposes a beneficial 
ofa rai e transferability of a holding in the interest 
ki oe He is encouraged to cultivate a minimum area of 
ad that will give him profit. The holding of 9 bighas and 24 


bi n 
— Will facilitate intensive cultivation if a cultivator gets 
cha holding en block, 


rays Pt aS provided in sub-section (1) the holding of a 
Same T a share or portion thereof is transferable in the 
Property Anner and to the same extent as other immovable 
xcept $ ut a raiyat is not allowed to transfer his land 
der p a person to whom the transfer of land can be made 
“Section (2) of section 90. If any transfer is made in 


> ~~ 


a 
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contravention of the provisions of this se 
and void and the transferred land shal 
Provincial Government. But for the Purpose of thi 
“transfer” will not include a complete usufructy, is Section, 
nor will it include a transfer by exchange, MOrtgage 

Under sub-section (6) a Civil Court has bee 
making any declaration, order, award or deer 
of which would involve the transfer of any ] 
the total holding not permitted by this sec 
provided that no declaration by a Civil Cou 
declaration of a right or title in any land s 
unless it records that a certificate 
Revenueofficer to the effect that he has 
that such a suit was collusive. 


ction, it w 
* It will h 
l be forfeiteg oo 


n debarreg from 
ee, the Execution 
and or division of 
tion. It is further 
rt in a suit for the 
hall have any effect 
was issued by the 
no reason to believe 


According to the proviso to sub-section (6) when a 
mortgagee filed a suit for foreclosure of a mortgage the Court 
may, notwithstanding the terms of the mortgage, pass an 
order for a complete usufructuary mortgage for a period not 
exceeding 15 years in his favour provided the instrument of 
mortgage was executed before the coming into force of the East 
Bengal State Acquisition and Tenancy (Third Amendment) 
Ordinance, 1961. 

89. Manner of transfer : (1) Every such transfer shall be 
made by registered instrument, except in the case of a bequest 
or a sale in execution of a decree or of a certificate signed 
under the Bengal Public Demands Recovery Act, 1913; ond pi 
Registering Officer shall not accept for registration any ei 
instrument unless the sale price, or where there is no veal 
Price, the value of the holding or portion or share me 
transferred is stated therein an unless it is accompanied MF 

(a) a notice giving the particulars of the transfer © 

Prescribed form together with the aang 
Prescribed for the transmission thereof 
Revenue-officer; and uired by 

(b) such notices and process fees as may be ted 

sub-section (4). 


| 
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ase of a bequest of such a holding or portion or 
gm he no Court shall grant probate or letters of 
share re : untill the applicant files a notice similar to, 
3 ccs fee of the same amount as that referred 
a of sub-section (1). 
Court or Revenue Authority shall confirm the sale 
(3) No holding or portion or share thereof put to sale in 
of such 2 r a decree or certificate signed under the Bengal 
execution ee Recovery Act, 1913, and no Court shall make 
pee ee absolute for foreclosure of a mortgage of such 
en or portion or share thereof, until the purchaser or 
soe ee as the case may be, files a notice or notices 
similar to, and deposits process fees of the same amount as 
that referred to in sub-section (1). 
. (4) Ifthe transfer of a portion or share of such a holding be 
me to which the provisions of section 96 apply, there shall be 
filed notices giving particulars of the transfer in the 
prescribed form together with process fees prescribed for the 
sevice thereof on all the co-sharer tenants of the said holding 
who are not parties to the transfer and for affixing a copy 
thereof in the office of the Registering Officer or the Court 


or the Office of the Revenue Authority, as the case may 


(5) The Court, Revenue Authority or Registering Officer, as 
case may be, shall transmit the notice referred to in clause 
witb section (1) to the Revenue-officer and shall serve the 
ee the co-sharer tenants referred to in sub-section (4) 
ed ae Post and shall cause a copy of the notice to be 
Auth n the Court house or in the Office of the Revenue 


tes or of the Registering Officer as the case may be : 
i) 


the 


as Tiat the service of such a notice shall not operate 
holding b Ssion of the amount of rent or the area of such 
tenant o Y the Provincial Government or by any co-sharer 
deemeg en holding on whom such notice is served or be 

= constitute an express consent of the Provincial 
tolding bos Or such co-sharer tenant to the division of the 
Neeop : T to the distribution of the rent payable in respect 
Mg 


- = 


h g 
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Provided further if a transfer is subse 
modified by a competent authority in any 
proceeding to which the Revenue-officer wa 'Ppea] or a 
authority before whom the appropriate cae a $ h 
was first initiated shall transmit a copy of woe | TOceed) © 

Orde, 


quently ş 


Suit, app St a 


Revenue-officer. T to the 
(6) In this section— | 
(a) “transferee,” “purchaser” and “mortgagee” | 
their successors-in-interest, and e include | 
(b) “transfer” does not include partition or, until 
or order absolute for foreclosure is made, ance 
usufructuary mortgage or mortgage by conde 


sale. 


Note : Section 89 deals with the manner of transfer of a 
raiyat’s holding. It contemplates not only the transfer of a 
total holding but also a portion or share thereof. The tem 
‘transfer’ in this section includes sale, gift, exchange and 
bequest but not partition or mortgage (whether simple, 
usufructuary or mortgage by conditional sale) until a decree or 
order absolute for foreclosure is made. 


The first part of sub-section (1) requires that all transfer: 
of raiyats’ holdings irrespective of their value, are to be 
effected by registered instrument except in the cases a 
bequest, (2) sale in execution of a decree and (3) certificat: 
sales. It thus overrides, so far as the holdings are concern 
the provisions of sections 54 and 118 of the Transfer” 
Property Act, 1882 under which a transfer of aot 
immovable property of the value which a transfer of tang 
immovable property of the value less than Rs. 100.00 oe 
effected by mere delivery of possession and no a 
instrument is necessary. It also overrides the ane 
section 18 of the Registration Act, 1908 under wal 
instrument of transfer of immovable property mie ilary 
less than Rs.100.00 is only optionally registerable. Syo 
it abrogates the rule of Muslim law under wien wed a 
immovable property can be effected simply bY ns x of 
Possession. By reason of exemption made in ie 
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in execution of decrees and certificates 
blic Demands Recovery Act, 1913, (3) wills 
e certificates relating to holdings do not require 
this section. The second part of sub-section 
strument of transfer of a holding or a 
r share thereof must contain a specification of the 
in the case of a sale and of the value in the case of an 
sale price ora gift or a bequest of the property transferred and 
apo be accompanied by the prescribed notice and 
ae The saleprice in this section means the actual 
oat the value of the property means the market value of 
fe holding or a portion or share thereof. The provisions of 
this section are mandatory. So if the Registering Officer 
accepts and registers an instrument of transfer of a holding or 
a portion or share thereof in disregard of the provisions of 
this section, the registration will be invalid and the transfer 
inoperative. But in that case section 53A of the Transfer of 
Property Act, 1882 is applicable.!1 The transferee in 
possession under an unregistered kabala may, therefore, 
protect his possession as against his vendor and “no question 
of limitation arises thereunder since there is no bar of 
limitation to a defence.” 12 
When an instrument of transfer of a holding or a portion 
= mes thereof is presented for registration before a 
na EEES Officer, it is incumbent on him to go through the 
irik pa and to see firstly, whether it contains the sale 
‘aetna E value of the property transferred; and secondly, 
Simeara a ee is accompanied by notices containing 
svieto z ars of the transfer in the prescribed form for 
or share of ns Revenue-officer. In case of transfer of a portion 
TEk e€ holding it is necessary to serve the notice upon 
‘ iene tenants of the holding who are not parties to 
officer ig to. The object of serving notice on the Revenue- 
encefory, ene him an opportunity to know whom he is 
anges in th to look for rent and also to make necessary 
€ rent-roll. The object of serving notice to the co- 


un N 
: Naku - 
12. Tbig. Pog uipada (1938) 42 C.W.N. 630. 


í sales 
veges engal Pu 


ul 

1 
nd (4) sa. 
registration under © 
p res that an in: 


> ie 
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sharer tenants is to give them an opportuni 
right of pre-emption under section 96. 

Sub-section (2) lays down that in 
testamentary bequest of a holdin 
thereof, no Court shall grant t 
administration until the applicant 
prescribed form giving particular: 
with the prescribed process fee 
Revenue-officer. 


Sub-section (3) provides that the Sale 
portion or share thereof in execution of ad 
shall not be confirmed by the Court or t 
until the purchaser files similar notice 
process fee as that referred to in sub-section (1). Similarly no 
Court shall make a decree or order absolute for foreclosure of 
a mortgage of such holding or portion or share thereof, until 
these conditions are fulfilled. In the absence of notice and 
process fees a sale confirmed or a decree or order made 
absolute for foreclosure by the Court, is not, however, a 
nullity. The Court or the Revenue-officer may simply cancel 
the confirmation of sale or the decree or order made absolute 
for foreclosure for such an irregularity. 

Sub-section (4) provides that in case of transfer of a 
portion or share of a holding, the notice giving particulars of 
the transfer together with the process-fees is to be filed for 
service upon all the co-sharer tenants of the holding who a 
not parties to the transfer. Under sub-section (5) the Cis 
Revenue Authority or Registering Officer, as the case may i 
is required to transmit it to the Revenue-officer and to ci in 
upon the co-sharer tenants by registered post and to affix 
the places as specified in this sub-section. tthe 

The first proviso to sub-section (5) contemplates eo 
Service of the notice shall not operate either as an a 
of the amount of rent or the area of the holding om 
Provincial Government or by any co-sharer tenant a that 
the notice is served or as an express consent of the 
Government or the co-sharer tenant to the division spett 


store 
holding or to the distribution of the rent payable i” 
thereof, 


ty to Exercise the 


the cas 

g ora Portion = sh 
he Probate Or lette; a 
files similar Notice re $ 
S of the beq z 


e 

uest toget 
for transmission e E 
le 


of a holding ora 
ecree or Certificate 
he Revenue-officer 
and deposits the 
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d proviso to sub-section (5) makes provision for 
orrection of the rent-roll in case the transfer is 
set aside or modified. It lays down that if the 
ubsequently set aside or modified by a competent 
transfer is $ ny suit, appeal or other proceedings to which 
authority 17 eo was not a party, the authority concerned 
t a copy of such order to the Revenue-officer. 
der sub-section 6(a) the words “transferee, purchaser, 
ma age” include their successors-in-interest. 
eT aeon of transfer of holding : (1) Notwithstanding 
anything contained in any other law for the time being in 
force, no person shall, after the commencement of this Part 
be entitled to purchase or otherwise acquire, except in 
accordance with the provisions of this Part, any quantity of 
land which added to the total quantity of land already held by 
him for himself and his family exceeds [three hundred and 
seventy-five standard bighas].13 
(2) Notwithstanding anything contained in any other law 
for the time being in force, the holding of a raiyat or a share or 
portion thereof shall not be transferred whether by sale or gift 
or bequest or otherwise or by sale in execution of a decree or of 
a certificate signed under the Bengal Public Demands 
Recovery Act, 1913, except to a bona fide clutivator, and any 
other tenancy or a share or portion thereof shall not be 
transferred by any such means except to a person, who holds 
ee being lands for himself and his family of a total 
bighas Neas than [three hundred and seventy-five standard 
transfer. ti and no such transfer shall be valid if, on such 
of land h F area of the land so transferred added to the area 
exceed eld by the transferee at the time of such transfer 
S [three hundred and seventy-five standard bighas] 13: 
eae that nothing in sub-sections (1) and (2) shall 
total area ansfer to any person invalid in the case where the 


of the land held by such person on such transfer 


13, Thi 
à x ” 
were eut S “three hundred and seventy-five standard bighas 


ae stituted for the words “one hundred standard bighas” 
Orde E.B. State Acquisition and Tenancy (Third Amendment) 
‘ance, 1961 (E.P, Ord. No.XV of 1961), section 11. 


_ ~<a 
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exceeds [three hundred and seventy-fives standarg 
if such person has been certified by the prese- Shas),13 
Pp Scribe R 

Authority to be a person who has undertaken 1 Venue 
farming on a co-operative basis or otherwise by nia Scale 
power-driven mechanical appliances and such ty © Use of 
limited to the extent specified in the certificate ansfer ig 
such Revenue Authority. Sranteq by 

Provided further that nothing in sub-section () 
shall apply to the transfer of lands to a person who nk (2) 
fide carrying on the cultivation of a tea or toa copet 
society or company which is bona fide carrying on rik 
cultivation of sugarcane for the purpose of manufacture i 
sugar by that society or company or to any other company the 
object of which is to develop industries by the manufacture of 
commodities. 

(3) Notwithstanding anything contained in sub-section a) 
or (2), a person who is not a bona fide cultivator, may, with the 
previous written permission of the prescribed Revenue 
Authority, purchase or otherwise acquire such quantity of 
land as may be specified in such permission, for occupation 
and use for commercial or industrial purposes or for 
charitable or religious purposes. 

(4) Notwithstanding anything contained in sub-section (1) 
or (2), a person who is not a bona fide cultivator, may, with the 
previous written permission of the prescribed Revenue 
Authority, purchase or otherwise acquire, such quantity of 
land as may be specified in the permission, for the purpose of 
Constructing a dwelling house for himself and his family or 
for the purpose of cultivating such land by himself or by bs 
members of his family or by, or with the aid of, servants s 
labourers or with the aid of partners or bargadars; and pra 
person shall hold the land so acquired as a tenant under 
Provincial Government: 

Provided that no such person shall be allowed to hold me 
area of land in exceess of the limit imposed in sub-section a 

Provided further that, in case of land acquired i for 
“har a purpose of constructing a dwelling noe 

is family, if no dwelling house is cons 
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five years from the date of such acquisition, 

ne land gie person in such land shall be extinguished 
$ tof rali vest in the Provincial Government. 
and the Jand s fer of a holding or tenancy or of a share or 

(5) Any alll in contravention of the provisions of 
portion Lil be void, and the lands comprised in the 
this section nee or share or portion thereof so transferred 
ming or solutely in the Provincial Government free from 
si . 
toe? edi 90 puts a limitation ion transfer of a 
raiyat’s holding. The object of this section is to prevent 
accumulation of lands in a few hands. Under sub-section (1) 
no person is entitled to purchase or otherwise acquire any 
quantity of land which added to the land already held by him 
exceeds 375 standard bighas. When any area of land which 
has devolved on a person by inheritance added to the total 
area of land already in his possession exceeds the limit, it 
shall be lawful for the Provincial Government to acquire the 
excess land on payment of compensation at the prescribed 
rate.14 He will, however, have option to choose the land he is 
entitled to keep within that limit. 15 

Under sub-section (2) a raiyat cannot transfer his holding 
ia or share thereof by sale, gift, bequest or by the 
elit of a decree or certificate except to a bona fide 
Shion to tae to a person who holds less than 375 standard 
contravent mself or his family. If the transfer is made in 
Under pate i the provisions of this section, the transfer, 
shall vest To ri 5, will be void and the land so transferred 

encumbranose T in the Provincial Government free from 

€ limitation as to transfer wi 1 

Person who ha ransfer will not, however, app ly to a 
“Operative Š AS undertaken large scale farming on a 
™echancial Sis or otherwise by the use of power-driven 


7 appliances, provided he has been certified as such 
* Sec, 91 


> wa 
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by the Revenue Authority. In that case he ma‘ 

to the extent specified in the certificate, x Purchase Ey 
Similarly the limitation is not applicaby ad 

transfer of lands to a person who is bona fide ¢ ala 

cultivation of tea or to a co-operative society 

which is bona fide carrying on the cultivation 

for the purpose of manufacture of sugar by t 

company or to any other company the object 

develop industries by the manufacture of comm, 


E on the 
or Compan, 
of Sugarcane 
hat Society g 
Of Which ist 
Odities, 

Sub-sections (3) and (4) refer to transfers to a perso 
is not a bona fide cultivator. Such a Person may iy 
previous written permission of the prescribed Pi 
Authority, purchase or otherwise acquire such quantity of 
land as may be specified in the permission, (a) for occupation 
and use for commercial or industrial purposes or (b) for 


| 
f 


charitable or religious purposes. He is also allowed under sub- 
section (4) to purchase or otherwise acquire such quantity of | 
land as may be specified in the permission, (1) for the purpose 
of constructing a dwelling house for himself and his family or | 
(2) for the purpose of cultivating such land by himself or by | 
the members of his family or by, or with the aid of, servants | 
or labourers or with the aid of partners or bargadars. But ia 
no case he may be allowed to hold land in excess of the 
prescribed limit as referred to in sub-section (1). If he acquir® 
the land for the purpose of constructing a dwelling hous > 
should construct it within five years from the dale e 
acquisition. If he fails to do so within the specified ae 
right in that land will be extinguished and it will vest ® 
Provincial Government. 

91. Power of acquiring excess lan 
inheritance : Notwithstanding anything con 
other law for the time being in force, when any 
which has devolved on a person by inheritance 3 
total area of land already in his possession exceeds ai 
laid down in section 90, it shall be lawful for the avalen! e 
Government to acquire an area of such land, ea 


d devolved wl 
tained in 

area 0 
dde to 
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to be selected according to the choice of such 


3 Ce payment of compensation at the rates laid down in 
peso () of section 39. 
p-section 


s ent of interest of raiyats in certain cases : 
tofa raiyatin a holding shall be extinguished — 
he dies intestate leaving no heir entitled to 
t under the law of inheritance to which he is 


92. 
(1) The interes 
(a) when 
inheri 


subject: 
when he surrenders his holding at the end of any 


agricultural year by giving notice in the prescribed 
form and in the prescribed manner and within the 
prescribed period to the Revenue-officer; 
when he voluntarily abandons his residence without 
making any arrangement for payment of the rent as it 
falls due and ceases to cultivate his holding either by 
himself or by members of his family or by, or with the 
aid of, servants or labourers or with the aid of 
partners or bargadars for a period of three successive 
years; or— 
when such interest has devolved by inheritance, 
under the law of inheritance to which such raiyat is 
subject, on a person who is not a bona fide cultivator 
and such person has not cultivated the land 
comprised in the holding either by himself or by 
members of his family or by, or with the aid of, 
Servants or labourers or with the aid of partners or 
bargadars during the period of five years from the 
date on which such interest has so devolved on him 
and there is no sufficient cause why he has not so 
ù cultivated the land. 
Saa the interest of a raiyat in a holding is 
enter on the an sub-section (1), the Revenue-officer may 
he date on olding; and the holding shall, with effect from 
absolutely ried the Revenue-officer so enters on it, vest 
en mbrances the Provincial Government free from all 
guished except the encumbrances on the holding which 
Persons w under clause (a) of the said sub-section, but the 
se interests in the holdings are extinguished 


(b) 


(c) 


(a) 


e N 
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under clauses (b); (c) and (d) of that sub-section 
to be personally liable for the m Sli 
encumbrances on such holdings. 

(3) Before entering on a holding under Sub-se 
Revenue-officer shall cause a notice to be Ss 2), the 
prescribed manner declaring his intention tS Se Sied in the 
holding and specifying the reasons thereof and ae On the 
objections from all persons interested in the Series g 
shall consider any objections that may be submitted © and 
within the period specified in that behalf in the zoi 0 him 
shall record a decision. ce and 


Onting 


oney secureg ea 
e 


(4) Any person aggrieved by an order passed by the 
Revenue-officer under sub-section (3) on any objection shown 
against the extinguishment of the interest of any raiyat in his 
holding under clause (d) of sub-section (1) may, instead of 
filing an appeal under section 147, institute a suit in the Civil 
Notwithstanding anything 
contained in any other law for the time being in force, such 
suit shall be filed: within ninety days from the date of the 
order of the Revenue-officer under sub-section(3). (5) Al 
arrears of rent in respect of a holding remaining due froma 
raiyat whose interest in such holding has been extinguished 


Court against such order. 


under sub-section (1) shall be deemed to be irrecoverable. 


Note : Section 92 provides how the interest of a raiyatina 
as interest 


holding is extinguished. Under sub-section (1) h 
may be extinguished in the following cases:— 

(a) when he dies intestate leaving no heir 
inherit under the law of inheritance to W 
subject; 
when he surrenders his holding at th scribe 
agricultural year by giving notice in the pre 
form and within the prescribed period to 
officer; 
when he voluntarily aband 
making any arrangement for pay™ P 
falls due and ceases to cultivate his polaina wi 
himself or by members of his family Or by: 


(b) 


‘ dence Will” 
(c) ons his residen tas it 


entitled to 
hich he is 


e end of any 
the Revenue 


ent of ren er bY 
ath the 
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rvants or labourers or with the aid of 


aid of, Se 7 g 
bargadars for a period of three successive 


partners or 


ears; 
a) A such interest has devolved by inheritance, 
( 


under the law of inheritance to which such raiyat is 
subject, on a person who is not a bona fide cultivator 
and such person has not cultivated the land 
comprised in the holding either by himself or by 
members of his family or by, or with the aid of, 
servants or labourers or with the aid of partners or 
bargadars during the period of five years from the 
date on which such interest has so devolved on him 
and there is no sufficient cause why he has not so 
cultivated the land. 

Sub-section (2) of section 93 also speaks of extinguish- 
ment of interest of a raiyat on sub-letting. It provides that if 
any holding or any part of it is sublet, the interest of the 
miyat in the holding or in that part of the holding shall be 
extinguished, 

Under sub-section (2) of section 92 when the interest of a 
niyat is extinguished the Revenue-officer may enter on the 
holding and from the date of entry the holding shall vest 
tied in the Provincial Government free from all 
dn ait be In cases referred to in clauses (b), (c) and (d) the 
ie e personally liable for the money secured by me 
itspec i on such holdings. But all arrears of rent in 
deemed to b e holding remaining due from him shall be 

e irrecoverable. 
ad te on a holding the Revenue-officer is 
ice to be ollow certain proceedure : (1) He shall cause a 
tention te Published in the prescribed manner declaring his 
thereof; (2) pie on the holding and specifying the reasons 
Ateresteg a es is to invite objections from all persons 
ay, € holding; (3) he is to consider the objections, if 
Čtision the period specified in the notice and to record his 


ii. 
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Any person, aggrieved by an order of the 
on an objection against extinguishment of hi Revenue. 
clause (d) of sub-section (1) may, instead a interest mie 
under section 147, institute a suit in the Ci in appe 
such order. The limitation for filing such Ra Court aga; 


, Gainst 
from the date of the order of the Revenue-office uit is 99 day 


: t. Ys 

93. Restrictions on subletting ; ( 1) No 
the whole or any part of his holdin 
conditions whatsoever. 


ee If any holding a any part of holding is subl 
avention of the provisions of this section the in 
the raiyat in the holding or in that part of the neti : 
extinguished, and the holding or the part of the ne “ies 
the case may be, shall vest in the Provincial Somes 
from the date of such subletting free from all encumbrances, 

94. Transfer of encumbrances in certain cases : 
Notwithstanding anything contained in any other law for the 
time being in force, the encumbrances referred to in sub- 
section (5) of section 90 or sub-section (2) of section 93 shall, 
with effect from the date of transfer or sub-lease of the lands 
concerned, be deemed to be transferred and attached to such 
other lands of the transferor or the lessor as may be selected 
by the Revenue-officer in accordance with the rules 
drescribed, and thereupon the encumbrancer shall continue 
to have the same rights in or against those lands as he hadin 
the original lands before the transfer or sub-lease thereof. Th 
transferor or the lessor, as the case may be, shall also i 
personally liable for the money secured by pe 
encumbrances. 

95. Limitation on mortgage of raiy! 
Notwithstanding anything contained in any 
time being in force, a raiyat shall not enter into any tual 
usufructuary mortgage other than a complete usufi are 
mortgage in respect of his holding or of a portion vi shall 
heir and every such complete usufructuary Pi py section 

ject to the same limitations as are impos® share % 

90 on a transfer of the holding of a raiyat oF ial 


raiyat shall sub 
E on any terms q 


ati holdings ' 
other law for the 
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d the period for which such complete 
ge may be entered into by any raiyat 
eement express or implied, 


an 

tion Ë reof; 
por! tua mortga 
an exceed, by any are 


nae any such usufructuary mortgage may be 
ovide any time before the expiry of the said period, on 
redeemed oA amount which shall bear the same proportion 
ent = consideration money received by the mortgagor, 
to the total period bears to the total period for which the 


unexpired 
E va had been entered into. 
mol (2) Every such complete usufructuary mortgage shall be 


registered under the Registration Act, 1908. : i 

(3) If any usufructuary mortgage entered into by a raiyat 
oes not fulfil any of the conditions specified in sub-section 
(1) or is not registered as required under sub-section (2), it 
shall be void. 

Note : Section 95 puts restriction on transfer by mortgage 
ofa raiyat's holding. Under sub-section (1) a raiyat cannot 
enter into any form of usufructuary mortgage except a 
complete usufructuary mortgage for a period not exceeding 15 
years and that too subject to the limitation imposed by 
section 90, Under sub-section (2) all such mortgages must be 
effected by a registered instrument. It thus overrides the 
analogous provisions of section 59 of the Transfer of Property 
Pe 1882 under which a mortgage for a consideration of less 
oo can be effected by delivery of possession. If any 
any of sd mortgage entered into by a raiyat does not fulfil 
teietered « conditions sepcified in sub-section (1) or is not 

Pd sub-section (2), it shall be void. 
before the Tuctuary mortgage can be redeemed at any time 
amount maT of the stipulated period on payment of the 
considerati ch shall bear the same proportion to the total 
unexpired on money received by the mortgagor, as the 

Ortgage ae bears to the total period for which the 
manner, the been entered into. To explain in a simple 
Period o iori consideration money will be divided by the 
0 pay gage and the mortgagor can redeem the property 


‘ym, 
Petiog, €nt of the amount that comes for the unexpired 


te 


236 State Acquisition and Tenancy Act 195 
` 0 


95A. Treatment of Certain Transact: 
Mortgage.—Notwithstanding anything co 
law for the time being in force any trans 
portion or share thereof, either by way of an out ing op a 
with an agreement to reconvey, for where het OUt sale 
receives from the transferee any consideratio tr 
transferee acquires the right to Possess, and Nd the 
usufruct of such holding or portion or Share t enjo 
specified period in lieu of such con: 
notwithstanding anything contained 
relating to the transfer, 


ion as u Ltn, 
ntaineq in any 
fer of a hola Othe 


hereof 


le 
$ fo 
Sideration, at 


N years 
transer 


nt of th 
State Acquisition and Tenancy (Second Amendment) an 


holding of a raiyat is sold to a person who is not a co-sharer | 
tenant in the holding, one or more co-sharer tenants of the | 
holding may, within two months of the service of the notice 

given under section 89, or, if no notice has been served under | 
section 89, within two months of the date of the knowledgeof | 
the sale, apply to the Court for the said portion or share tobe | 
sold to himself or themselves : j Jl lie j 

Provided that no application under this section sha 
unless the applicant is— 

(a) a co-sharer tenant in the holding by inherit 

(b) a person to whom sale of the holding or the 

share thereof, as the case may be, can be made u 
section 90; 

Provided further that no application unde 
shall lie after expiry of three years from t 
registration of the sale deed. 1 other CO” 

(2) In an application under sub-section (1), al and the 
sharer tenants by inheritance of the holding 
purchaser shall be made parties. shall bf 

8) An application under sub-section () e time o 
dismissed unless the applicant or applicants, al 
making it, deposit in the Court— 


ance;and | 
portion o | 
nder 


this section 
j he date of 


06 


0-9-20 
1. Section 96, added by the Act No 34 of 2006 deted ? 
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unt of the consideration money of the sold 
m rtion or share of the holding as stated in 
er section 89 or in the deed of sale, as the 


the a 
a holding oF PO 
the notice und 


be; 
eee sation at the rate of twenty five per centum of 
(b) com 


ed to in clause (a); and 
ine gene si aoe at the rate of eight per centum 
g 2 ae interest upon the amount referred to in 
eo (a) for the period from the date of the execution 
af the deed of sale to the date of filing of the 
application of preemption. 

(4) On receipt of such application accompanied by such 
deposits, the Court shall give notice to the purchaser and to 
the other persons made parties thereto under sub-section (2) to 
appear within such period as it may fix and shall require the 
purchaser to state what other sums he has paid in respect of 
rent since the date of sale and what expenses he has incurred 
in annulling encumbrances on, or for making any 
improvement in respect of the holding, portion or share sold. 

(5) The Court shall, after giving all the parties an 
opportunity of being heard after holding an enquiry as to rent 
paid and the expenses incurred by the purchaser as referred to 
in sub-section (4), direct the applicant or applicants to deposit 
a further sum, if necessary, within such period as the Court 
thinks reasonable. 


(6) When an application has been made under sub-section 
(0) any of the remaining co-sharer tenants may, within the 
A ree sei to in sub-section (1) or within two months of 
iene. the service of the notice of the application under 
applicati say (4), whichever be earlier, apply to join in the said 
Under a any co-sharer tenant who has not applied either 
any furth "section (1) or under this sub-section, shall not have 

(2) er righ to purchase under this section. 
applicat the expiry of the period within which an 
Shall deter, may be made under sub-section (6), the Court 
Section, Tmine, in accordance with the provisions of this 


Which of the applications filed under sub-section (6) 
allowed 


= Ss 


O — a 
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(3) If the Court finds that an order 
applications made under sub-section 
favour of more than one applicant, the 
the amount to be paid by each of such applicant Emine 
apportioning the amount, shall order the S an » Alter 
applicants who have joined in the original ap a licant or 
sub-section (6) to deposit in the Court the pa Cation Under 

fi nts 
him or them within such period as it thinks Tea Payable 
if the deposit is not made by any such applicant wen and 
period, his application shall be dismissed. Within such 

(9) On the expiry of the period within wł 
any, is to be made under sub-section (8), the 
orders— 

(a) allowing the application or applications made by the 
applicant or applicants who are entitled to Purchase 
under, and have complied with the Provisions of, this 
section; 
apportioning the holding or the portion or share of the 
holding among them in such manner as it deems 
equitable when such orders are passed in favour of 
more than one applicant under sub-section (8); 

(c) refunding money to any one if entitled to such refund 
of any money from the amount deposited by the 
applicant or applicants under sub-sections (3) and (5); 

(d) directing that the purchaser be paid out of the deposits 
made under sub-sections (3) and (5); 

(e) directing the purchaser to execute and register deed or 
deeds of sale within sixty days in favour of the peee 
or persons whose application or applications si 
been allowed; and no tax, duty or fee shall be paya 
for such registration. deed oF 

(10) If the purchaser fails to execute and register PE 
deeds of sale in pursuance of the directions under agri or 
sub-section (9), within sixty days in favour of the Pe owed. 
persons whose application or applications have par sale for 
the court shall execute and present deed or deeds ° of su 
registration within sixty days thereafter in a s ave 
person or persons whose application or applica 
been allowed. 


all 
(7) is to hin the 


Court shall ae ade in 


hich a deposit, if 
Court shall pass 


(b, 


Ss 
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the date of the registration of sale deed or deeds 
un ne of sub-section (9) or under sub-section (10), the 
clause | interest in the holding or portion or share 
title a s to the purchaser from the sale shall, subject 
f accru. eg under sub-section (9), be deemed to have 
aden P all encumbrances which have been created 
ites. in the co-sharer tenant or tenants whose 


date of sale, 
or applications to purchase have been allowed 


| under 
ht, 
here? 
lo any 
vested, 
afer the 
application 


b-section (9). 
unt ite Court on further application of such applicant or 


icants may place him or them, as the case may be, in 
possession of the property vested in him or them. 
13) No apportionment ordered under clause (b) of sub- 
section (9) shall operate as division of the holding. 
14) An application under this section shall be made to the 
Court which would have jurisdiction to entertain a suit for the 
possession of the land in connection with which the 
application is brought. 
15) An Appeal shall lie to the ordinary Civil Appellate 
Court from any order of the Court under this section. 
16) Nothing in this section shall be deemed to apply to 
homestead land. 
17) Nothing in this section shall take away the right of 
Pamploni conferred on any person by the Mohammadan 
w. 
(18) Nothing in this section shall apply to any transfer of 
any portion or share of a holding of a raiyat or any 
*Pplication under section 96 of this Act, made prior to coming 


app! 


D force of the State Acquisition and Tenancy (Amendment) 
» 2006." 
rae : Section 96 deals with the right of pre-emption of a 
land tae tenant and a tenant holding land contiguous to the 
It ansferred subject to the limitation of sections 88 and 
‘ame into operation on the 14th April, 1956.17 
sl p part of sub-section (1) provides that if a portion 
tenant of a hoiding of a raiyat is transferred, a co-sharer 
of the holding may apply for transfer of the said 
n, 
g Ze! Aliv. Imamuddin (1960) 13 D.LR. 819. 


A 


D a 
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portion or share of the holding to him. Th 
must apply within four months of the oe CO-Sharer te 
under section 89. If no notice has been paa Notice a 
apply within four months of the date of th Ned then e a 
transfer. If he does not come to the Gourt Knowledge of H 
his application will be dismissed. 18 Within this Pen 
Section 89 provides for serving notice o 5 
tenant but there is no provision for iaka the Co-Sharer 
tenant holding land contiguous to the land ‘i Notice on the 
is provided in the second part of suib-Setion, ripe 
holding or a portion or a share of a holding is a that ta 
such a tenant may file an application for preem; te ae 
four months of the knowledge of such transfer. ate 

According to the proviso to sub-section (1) an applicati 
i one te wi be granted provided the holding of a = 
Hohn teach “ie eee tenant does not exceed 375 standard 

3 clares that no co-sharer tenant or tenant 
holding land contiguous to the land transferred shall have a 
right to purchase unless he is a person to whom transfer of the 
holding or the portion or sharer thereof, as the case may be, 
can be made under section 9019 . 

In the case of Abul Hossain v. Md. Masim Ali?? an 
important point of law was involved. In this case, during the 
pendency of the pre-emption proceeding the suit land was 
reconveyed to the original transferor. It was held by Murshed 
C.J. that if there is a transfer of a land by a co-sharer ts 
application for pre-emption by another co-sharer cannot be 
defeated by subsequent re-conveyance of the land by the 
original co-sharer. In the case of Mosammat Asimon yo 
Md. Akbar Ali21 the learned Chief Justice held that if a 
has been a sale of several holdings by one transaction “ane 
a single document, a co-sharer has a right in respect a 
particular holding covered by the same documen 
which he is proved to be a co-sharer. It wou 
to describe it as a partial transaction. 


Id be a misnom" 


18. Huzzat Ali v. Imamuddin (1960) 13 D.L.R 819. 

19. Satya Ranjan v, aan REN 13 D.L.R. 338. 
- (1967) 19 D.L.R. 677. 

21. (1967) 19 D.L.R. 659. 
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f the persons who should be made 
proceeding. It consists of two parts. 
an application filed under subsection 
harer tenant or tenants in which all other co- 
s of the holding and the transferees are to be 
22 jn such a case the tenants holding lands 
he land transferred do not appear to be 
23 The second part deals with an 
filed by a tenant or tenants holding land 
the land transferred. In that case all co-sharer 
tenants of the holding and all the tenants holding land 
contiguous to the land transferred and the transferees are to 
be made parties.?4 The seller is not a necessary party.29 
In the case of Syed Abdul Karim v. Harendr 
Chowdhury C.J. and M. R. Khan J. held that the provisions of 
section 96 that all the co-sharer tenants of the holding and all 
the tenants holding land contiguous to the land transferred 
shall be made parties, are mandatory and not directory; 
because the cause of action for pre-emption of any transfer 
acerues to those who are entitled to file an application for pre- 
emption and against the transferee, but this right of the 
applicant or applicants is not absolute, but subject to the right 
of other co-sharers and other holders of land contiguous to 
heer icc as the case may be. So in order to get 
tended e shape of pre-emption by the applicant, the other 
aiet tes must be impleaded to enable the Court to 
relief e the claim of the respective parties completely, and 
eee en te E absence of any such party. The 


(2) speaks © 
rer tion 

s jn a PrE emp 
parties art deals with 


contiguous to ts 
necessary parties. 
application 


contiguous to 


a,26 


R S 

a Abai Karim v. Harendra (1961) 14 D.L.R. 847; Raji Wahab Ali v. 
2. ay eM (1962) 14 D.L.R. 204. 
4, ija rote Ali v. Kadam Ali (1962) 14 D.L.R. 204. 

ada Karim v. Harendra (1961) 14 D.L.R. 847; Raji Wahab Ali v 
DLR A (1962) 14 D.L.R. 204; Makhanlal v. Reajuddin (1960) 13 
e ga ee 

* Seferadg; 
8. (ig raddi Munshi v. Farman Ali (1952) 4 D.L.R. 621. 
81) 14 DLR, 847 


bg 


242 State Acquisition and Tenancy row 
A 950 


principle embodied in Order 1, Rule 927 of th 
Code, 1908 seems to have no application.28 se 
It cannot be said that the 

contiguous to the land transferred n eee holding lang, 
they are persons whose presence is necessa iy ies ag 
constitution of the pre-emption application e a the Prope, 
not only a matter of convenience but of al ; te pri 
enable the Court to adjudicate mo 
completely.29 Order 1, Rule 9 of the Code does 

a cause of action arises against a number of Sa apply when 
because when one of such persons is élimina jointy 
action subsists against other as in the suit for Sire, id 
the case of pre-emption under section 96 of the Act the aa 
of action arises not only against the transferee Wa 
against the co-sharer and other holders of coni pudis: I = 
There is not distinction between an sipleatone i 
preemption by a tenant holding land contiguous to the ird 
transferred and an application by a co-sharer tenant except in 
that in the case of an applidcation by a tenant holding land 
contiguous to the land transferred he cannot maintain his 
application without impleading all the co-sharer tenants, 
though in the case of an application by a co-sharer, it can be 
maintained without impleading the holder of land contiguous 
to the land transferred because of the priority of the co-sharer 
tenant over the tenant holding land contiguous to the land 
transferred.31 As ‘regards the persons who should be 
impleaded as parties in an application for pre-emption under 
section 96, the position may be summarised thus®? :— 


27. Order 1, Rule 9 of the Civil Procedure Code runs as follows :— "No oe 
shall be defeated by reason of the misjoinder or non-joinder ki 
parties, and the Court may in every suit deal with the ae 
controversy so far as regards the rights and anil 
parties actually before it.” 

ae Syed Abdul Karim v. Harendra (1961) 14 D.L.R. 847. 

9. Syed Abdul Karim v. Harendra (1961) 14 D.L-R. gan: 

30. Ibid. : 

31. Ibid. a 

32. Syed Abdul Karim v, Harendra (1961) 14 D.L.R- a shall 
Raji Wahab Ali v. Kadam Ali (1962) 14 D.L-R. 204 M4 
v. Reajuddin (1960) 13 D.L.R. 323. 


ivil Procedu, 


bsolute necessi 
re effective) 


Aa 
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icati by a co-sharer by 
of an application by 
(1) In te ee co-sharers by inheritance are to be 
tance 2 
an application by a co-sharer by purchase 


pleaded: 
hether by inheritance or purchase are to 


the case of 


other co-sharers W 


pe impleaded; ase of an application by a holder of land 
o me The land transferred, all co-sharer tenants, 
contiguo S bo itance or by purchase, as well as other holders 
either by aur us to the land transferred must be impleaded. 
dang e uous holder need not necessarily be contiguous 
Cai a ect of all lands transferred. The section 
Pa oe that the applicant must be contiguous to all the 
can plots of land transferred, particularly, in view of the 
constitution of holding in this part of the country which 
generally does not form a compact block but consists of 
different parcels of land scattered over a field or fields in one 
or more villages. The legislature could not have intended that 
contiguous holder on whom right of pre-emption has been 
given should have continuity in respect of all the lands 
sold.33 
Clause (a) of sub-section (3) requires that an application 
for pre-emption must be accompanied by a deposit of the 
entire consideration money of the property transferred as 
Stated in the notice served under section 89, together with 
compensation at the rate of 10 per cent thereon. The deposit is 
Ph ane precedent to the application being entertained 
sith ts non-fulfilment will render the application liable to be 
in Creal dismissed. The right of pre-emption is not an 
oe le right. If during the pendency of the proceeding 
order bee ceases to be a co-sharer the right is lost.“ In 
Should tee a claim for pre-emption, the pre-emptor 
Rot only i an interest in the holding as a co-sharer tenant 
*Mption tae the time of filing of the application for pre- 
also throughout the proceedings.95Partial pre- 


% 
` Syeq : 
u ind Karim v. Harendra (1961) 14 D.L.R. 847. 
3S. Lakh gasa Y. Tazaruddin (1961) 14 D.L.R. 572. 
anta v. Sunil (1964) 17 D.L.R. 327. 
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emption is not permissible in law 36% 

different holdings are transferred bya ORE s 

the applicants are co-sharers in one of Pens E docu a = 

deposit the proportionate amount kh aon 

share claimed by them, it was helq37 that = 
valid and they are not required to a 
consideration money. 

Clause (b) of sub-section (3 : 

followed by the Court when ee Fen the proce 
(a) is made. It provides that if such a de 
will give notice to the transferee 

made parties in the proceeding to cen Sho are 
state the consideration money actually paid Ps eo ete andio 
and to state what other sums he has paid in re: beg 
what expenses he has incurred in annulling a renan 
for making any improvement on the ach Sm nat 
since the date of the transfer. After considering Hocus 
and after giving hearing to all the parties the Court wil diret 
the applicant or applicants to deposit the aforesaid amount 
paid by the transferee within the period allowed by the Court. 

Sub-section (4) gives the remaining co-sharer tenants and 

others an opportunity to join as co-applicants in the pre- 
emption proceeding. It provides that when an application has 
been made under sub-section (1) any of the remaining co 
sharer tenants including the transferee and the tenants 
holding land contiguous to the land transferred may within 
the period referred to in sub-section (1) or within 2 months p 
the date of the service of the notice of the application under 
clause (b) of sub-section (3), whichever be earlier, apply to join 
in the application for pre-emption. But those who will no 
Poy either under sub-section (1) or under sub-sec 
aoe have any further right to purchase und 


ings and 

he 
Eposit jg 
© entire 


uc] 
deposit th 


dure 
t as Tequired by ee : 
Posit is made, the Cont 


tion (4) 
er this 


i in V 
P odul Kader v. Md, Seraj Khan (1964) 17 D.L-R. 565; Salimu 
DEA (1962) 14 D.L.R. 796; Syed Abdul Karim V. Haren! gabul". 
Sm, Lain a 956)" akhanlal v. Reajuddin (1980) 13 D.LR. 323; 
37. Broi D.L.R. 54. 
38. patie v. Debendra (1965) 17 D.L.R. 618. 
dul Karim v. Harendra (1961) 14 D.L.R. 847- 


Te equal to 2 ‘ 
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¡i Wahab Ali v. Kadam Aliľ9 a question was 
aA rit should be the date of knowledge of the 
ne nb-section (1) of section 96 of the Act or it 
f knowledge of the co-sharer tenant who 
a co-applicant for the purpose of rateable pre- 
ub-section (4) of the Act. It was held that 
uage as employed in sub-section (4) does not 

5 clear, reasonbale construction of the 
wae Joyed therein the relevant knowledge must be of 
language CHP in as a co-applicant for rateable pre- 


who wants to jo: 
a y virtue of sub-section (4) of the Act and not the 


knowledge of the original applicant who comes under sub- 


section (1) of the Act. 
In a pre-emption procee! 


the case 
to 

ised 28 
cant under $ 
e date O 


wants to join as 
tion under $ 


ding under this section, on the 
question of addition of parties the provisions of Order 1, Rule 
10 of the Civil Procedure Code, 1908 shall be applicable.40 
Therefore where a co-sharer who was not impleaded as a party 
when the application for pre-emption was originally made 
but was added as a party under the Couet's order he could not 
be deemed to be a party prior to the date of the Court's order.41 
When one is impleaded as a party after the expiry of the period 
of limitation, it does not extend the time.42 
The fact that service of notice was served on a natural 
guardian of the minor cannot entitle the applicants for pre- 
aea to treat such a guardian as a co-sharer tenant with 
being ney the date of the application where the guardian 
the ee a co-sharer was not impleaded as a co-sharer in 
mption proceeding.43 
toe (5) gives priority first to (1) the co-sharer 
rebater n interest has accrued by inheritance, then to (2) a 
lastly to 3 foe whose interest has accrued by purchase, and 
and iee a tenants holding land contiguous to the 
third clas ed. First class excludes both the second and the 
S, and the second excludes the third. If more than 


89, 
40. als D.L.R. 204, 
41, Ibid, @hab Ali v. Kadam Ali (1962) 14 D.L.R. 204. 


2. S 
yed f 
43. Raji Woda Karim v. Harendra (1961) 14 D.L.R. 847. 
Ali v. Kadam.Ali (1962) 14 D.L.R. 204. 


- a 
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one tenant holding land contiguous to the la: 
P nd t 
apply for pre-emption, the Court shall determin Tang 
- priority among such tenants having kelara the Order of 
cumstances mentioned in clause (b) of this sub- to the cir. 
Under sub-section (6) the Court i Section, 
rt is to determin 
the applications should be allowed. If it finds that © Which of 
pre-emption is to be made in favour of ‘ins Order fop 
applicant, it shall determine and apportion the ati than 9 
paid by each of such applicants. Then they will be Ount to be 
deposit the amount payable by them within the mean to 
by ae Court. e the deposit is not made by ous coe 
appli ts withi i i e 
ede ithin that period, his application shall be 
Sub-section (7) provides that when orders for pre-emption 
are passed in favour of more than one applicant, the Court 
will apportion the holding or the portion or share of the 
holding among them in such manner as it deems equitable, 
But it will not operate as a division of the holding. The 
applicant or applicants under sub-section (1) who are entitled 
to get refund of any money shall get it from the amount 
deposited by the applicant or applicants under clause (b) of 
sub-section (6). Under clause (b) of sub-section (7) the 
transferee will get (1) the amount of consideration money paid 
by him for the transfer together with compensation at the rate 
of 10 per centum of such amount, (2) the amount, if any, paid 
by him on account of rent of the transferred porperty since the 
date of transfer and (3) the amount of expenses, if any, 
incurred by him in annulling encumbrances and (4) for 
making any improvement on the property. der 
Sub-section (9) provides that from the date of the = nd 
allowing pre-emption under sub-section (7) the right nies to 
interest in the holding or portion or share thereof acoria e 
the transferee from the transfer shall be deemed t° ted 
vested, free from all encumbrances which have been ene 
after the date of transfer, in the person or persons Hi of 
applications to purchase have been allowed. The la e 
— enres for the rent of the property from the ar the 
ansfer shall cease and such persons will be lia ps the 
nae due from the transferee. On further applicatio 
ourt may place them in possession of the property. 
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int sub-section (10) the right of pre-emption is 
ccording the following cases :— 
e harer in the tenancy whose interest 


r to a CcO-S. 3 
otherwise than by purchase, that is, where the 


pin one of the original co-tenants. 

fer by exchange or partition. Exchange and 
t transfers within the meaning of section 88 
respectively and cannot therefore give 


(2) Trans 


artition are no 
a and section 89 (6) (b) 


ight of pre-emption. 
a oe by bequest or gift (including heba but 


cluding heba-bil-ewaj for any pecuniary consideration) in 
pea of the husband or wife of the testator or donor, or of 
any relation by consanguinity within three degrees of the 
testator or donor. But if the transfer is made by way of heba- 
bi-ewaj for a pecuniary consideration, pre-emption will lie, 
for such a transaction is practically a sale44 and not a 
provision for near relations which is excepted for obvious 
reasons. 

(4) Simple or complete usufructuary mortgage or, until a 
decree or order absolute for foreclosure is made, a mortgage by 
conditional sale. Such mortgages are not transfers within the 
meaning of sections 88 and 89. The result is that there is no 
‘ght of pre-emption when the mortgage is executed. But when 
i mortgagee gets a decree or order absolute for foreclosure of 
Pee he must serve notice under section 89 (4) on the co- 

T tenants of the holding and thereupon the latter may 
apply for pre-emption. 
fie Aired by way of wakf. It must be valid under the 
6D of the Muslim Law. 
y nena for religious or charitable purposes without 
Public cham on of pecuniary benefit for any individual, e.g., a 
Su charitable trust. 
ite tton (11) saves the Muslim Law of pre-emption 
competition am of this section. If there is any rare case of 
the right etween the right given by the Muslim law and 
former „ated by statute in this section, the right under the 


will ‘ 
M l prevail. Thus if one co-tenant electes to bring an 


* Satye 
ndra v. Fulsom (1932) 36 C.W.N. 486=139 I.C.403. 


fro 
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application under this section and another brin 
the Muslim law, and neither joins with the an a suit Unde, 
tion under section 96 should not be disposed oe th aPplica, 
hearing the suit under the Muslim law or both ha aant first 
together, and if the plaintiff in the suit Succeeds uld be h 
application under section 96 should be dismisse 
Under sub-section (12) an application for pre-em 
be filed in the Court which has jurisdiction to see 
for possession of the land in connection with mi a suit 
application is brought. P Heh the 
Sub-section (13) provides a right of appeal from an ord 
made on an application for pre-emption under this section, 
But there is only one appeal from an order granting or 
rejecting an application for pre-emption under this section, 
there being no second appeal to the High Court from the 
appellate order. The appellate order is, however, open to 


On merits, the 


revision by the High Court under section 115 of the Civil 
Procedure Code, 1908. 

Right of pre-emption being attached to the land, vendee 
takes subject to this right : Right of pre-emption is not amee 
personal right but an incident annexed to the land.45 The 
entire land is clogged with an encumbrance in the shape of the 
right of pre-emption. The vendor possesses the proper | 
absolutely, but subject to the right of pre-emption. The ven e 
thus purchases the property, not as a whole but free io z 
liabilities, but as one impressed with a particular q" j 
incident.46 


emption at any of these points of time, hi 
fail. 

Whether pre-emption involves a S 
right of pre-emption does not involve a 


the 
ale : The exerci oe 
sale by the tp 


A 95 
CAN vol i 


45. Audh Behari v. Gajadhar, A.I.R. 1954 S 7 
46. Sheo Kumar v. Sudama Devi, A.I.R. 19 
F.B. and the cases noted therein. 
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nt.47 In the Full Bench of the Allahabad High 
ases of Gobind Dayal v. Inayatullah and Brij 
bdul Hasan Khan,48 Mahmood J. defined the 
f pre-emption as “a right which the owner of certain 
able property possesses, as such, for the quite 
ent of that immovable property, to obtain, in 
mE iia for the buyer, proprietary possession of certain 
a immovable property, not his own, on such terms as 
hae on which such latter immovable property is sold to 
another person.” In another place the learned Judge observed 
that the right of pre-emption is nothing but “a right of 
substitution, entitling the pre-emptor, by reason of a legal 
incident to which the sale itself was subject, to stand in the 
shoes of the vendee in respect of all the rights and obligations 
arising from the sale under which he has derived his title.” 
Mahmood J., was cited with approval by the Judicial 
Committee of the Privy Council in the case of Deonondan 
Prashad Singh v. Ramdhari Chowdhury‘? and that Com- 
mittee approved the definition of pre-emption given by his 
Lordship to the effect that it is really a substitution of 
ownership in respect of the pre-empted property. This view 
has been reiterated by Murshed J. (afterwards C.J.) in the case 
of Md. Basiruddin Mandal v. Annamoni®9 in the following 
=a “It would be incorrect to describe it as a re-sale by the 
ike eerie to the co-sharer applicant. It is not a re-purchase of 
fee oie from either the vendor or the vendee. It is a right 
ite property at the same price as given by the 
etot : It is now evident that the right of pre-emption 
sihen a sale” by the transferee. It is really a 
Property "Te ownership in respect of the pre-empted 
connectig ough this conclusion was arrived at in 
on with the law of pre-emption under section 26F of 


the applica’ 
tin the € 
Lal v. A 


to 
cour! 
Mohan 
right © 
jmmov' 


e B 
to S Tenancy Act, 1885, yet the principle is applicable 
°n 96 of the present Act inasmuch as the right of pre- 
ma o a 
- Md. Bası 
and (pasiruddin Mandal v. Annamoni (1960) 12 D.L.R. 737 
48. 1) © cases noted therein. 
49. 5 Tg All 5. 
50. (1966) iX 786 P-C.=A.1..R. 1916 P.C. 179. 


12 D.L.R. 737. 
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emption of a co-sharer has been reo 


x Nacte 
section with certain modifications, 


A in the latte, 
_ OF Restriction on alienation of land by aborigi 
The Provincial Government may trom time to anla 
notification. declare that the provisions of this eat 
in any district or local area, apply to such of the as 
aboriginal castes or tribes as may be specified | 
notification, and that such castes or tribes shall be ia the 
be aboriginals for the purposes of this section, ig to 
publication of such notification shall be conclusive Sie 
that the provisions of this section have been duly appliai', 
such castes or tribes, namely :— a 

Sonthals, Bhuiyas, Bhumijes, Dalus, Garos, Gonds, Hadis, 
Hajangs, Hos, Kharias, Kharwars, Kochs (Dacca Division), 
Koras, Maghs (Bakarganj District), Mal and Sauria Paharias, 
Maches, Mundas, Mundais, Oraons and Turis. 

(2) Except as provided in this section, no transfer by an 
aboriginal raiyat of his right in his holding or in any portion 
thereof shall be valid unless it is made to another aboriginal 
domiciled or permanently residing in [East Pakistan]5!who 
is a person to whom the transfer of such holding or portion 
thereof can be made [under sections 88 and 90.]52 

(3) If in any case an aboriginal raiyat desires to transfer 
holding or any portion thereof by private sale, gift or will to 
any person who is not such an aboriginal, he may apply to “a 
Revenue-officer for permission in that behalf and iv 
Revenue-officer may pass such order on the Sanne an 
minka fit [having regard to the provisions of sections 
90]. 


ANN) 


East 

51. The words within square brackets were substituted for the ysl 
Bengal” by the East Pakistan Repealing and Amending 

1960 (E.P.Ord. XXVIII of 1960), First Schedule. ubstitute? fot 

52. The words and figures “under sections 88 and 90” were S ition 


uisi 
the figures and words “under section 90" by the E.B. siete Nox! af 
and Tenancy (Third Amendment) Ordinance, 1961 (EP. 
1961), section 13, al sections 8 
53. The words and figures “having regard to the provision anan y (mhi 
and 90" were inserted by the E.B. State Acquisition ani section 1% 
Amendment) Ordinance, 1961 (E.P. Ord. No.XV of19! ) 
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wisfer referred to in sub-section (3) shall be 
istered deed; and before the deed is registered and 


the Revenue-officer shall be obtained to the terms 


and to the transfer. 


kee tuary mortgage : 
a $ 
A odes that nothing in this sub-section shall apply to 


mortgage to Government or to the Agricultural Development 
nk of Pakistan or to the East Pakistan Agricultural 
Perdopaet Corporation or to a Co-operative Society for 
obtaining loans for agricultural purposes. 

(6) An aboriginal raiyat may enter with another 
aboriginal, domiciled or permanently residing in [East 
Pakistan],°5 who is a person with whom a complete 
usufructuary mortgage can be entered into under sub-section 
(1) of section 95, into a complete usufructuary mortgage in 
respect of any land comprised within his holding for any 
period which does not and cannot, in any possible event, by 
any agreement express or implied, exceed seven years : 

Provided that every mortgage so entered into shall be 
Tegistered under the Registration Act, 1908. 
ms a made by an aboriginal raiyat in contra- 

€ provisions of this section shall be void. 
ee He Ifa transfer of a holding or any portion thereof is 
sins die aboriginal raiyat in contravention of the provi- 
tative or ns Section, the Revenue-officer may, on his own ini- 
witing feci np made in that behalf, by an order in 

Provided Hi transferee from such holding or portion : f 

showing at the transferee shall be given an opportunity 
Passed, Cause against such ejectment before the order is 

`. This Proviso si 
was added by the East Bengal State Acquisition and 


enan 
5s section. y Amendment) Ordinance, 1967 (E.P. Ord. No.VIII of 1967), 


e wi iii 
Bengan by within square brackets were substituted for the words “East 


(E.P, Org the East Pakistan Repealing and Amending Odinance, 1960 
k XXVIII of 1960), First Schedule, 


sea i 
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(b) When the Revenue-officer has Passed any org 
clause (a) he shall either (i) restore the transferreq ii r under 
aboriginal or his heir or legal representative or, tip ca to the 
transferor or his heir or legal representative, declare Ts the 
land has vested in the Provincial Government hat the 
Revenue-officer may settle the land with another iat the 

(9) Notwithstanding anything contained in any of hae 
for the time being in force, no decree or order shall be l 
by any Court for the sale of the right of any aboriginal moe 
in his holding or any portion thereof, nor shall any such a 
be sold in execution of any decree or order: 

Provided that any holding belonging to an aboriginal may 
be sold, according to the provisions of this Act, in execution of 
a certificate for the recovery of the arrears of rent of the 
holding [or for recovery of any loan advanced for agricultural 
purposes by Government or the Agricultural Development 
Bank of Pakistan or the East Pakistan Agricultural 
Development Corporation or a Co-operative Society to an 
aboriginal on the security of his holding.]56 

(10) The Provincial Government may, by notification, 
declare that this section shall, in any district or local area, 
cease to apply to any caste or tribe to which it may have been 
applied under sub-section (1). 


CHAPTER -XIV è 
. nt. 
Provisions as to enhancement and reduction of re 


of 

[Chapter XIV deals with enhancement and rr 
rent of a raiyat and a non-agricultural tenant. Sevene 
empowers the Provincial Government of direct the rtofa 
officer to determine the rent-rates for any district Pai in 
district or local area and the prepare a settleme ti 0 speaks 
which the rent so settled shall be specifed. Section ection 10! 
of the procedure in determining rent-rates. Under S and final 
the Revenue-officer shall prepare the preliminary pime 
publication of the table of rent-rates and it aaloe £8. 
a ey the aq 
56. The words within square brackets were adds nce of 19 


State Acquisition and Tenancy (Amen! 
(E.P.Ord. No, VII of 1967), section 9. 


D 
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rior Revenue authority. Under section 102 the rate 
ae in a table of rent-rates shall be the maximum 
d si the rent of a raiyat or a non-agricultural tenant 
rate at een Under section 103 certain particulars as 
can be an sub-sections (2) and (4) of section 100 shall form 
oe record-of-rights. Under section 104 when the rent- 
p 


sare determined, it will not be changed for a period of 20 
ral 


ars. 
ye sections 105 and 106 specily the grounds of enhancement 


and reduction of rent. Under section 107 the Revenue-officer 
is to settle the fair and equitable rents of all tenants and to 
prepare the settlement rent-roll after a table of rent-rates has 
been prepared and confirmed. Sections 108 and 109 deal with 
preliminary and final publication of the settlement rent-roll 
and the incorporation of such roll in the record-of-rights. The 
aggrieved party may prefer an appeal under section 110 and 
111 to the superior Revenue authority and then to the special 
Judge. Section 112 provides that the rents settled under this 
Chapter shall be deemed to have been correctly settled and to 
be fair and equitable. Under section 113 it will take effect 
from the beginning of the agricultural year next after the date 
a publication of the settlement rent-roll. According 
nie ane = 14 the rent so settled shall not be enhanced for a 
said period + ae T no such rent shall be reduced within the 
0 of section ae e grounds specified in clause (b) or clasue 
Chil Court eee Section 115 ousts the jurisdiction of the 
settlement of ba ReeS of determination of rent-rates or the 
tent-rate 7 ny rent or the omissions to determine any 


r to settle an + 
‘ y rent under this Chapter except as 
nae i section 111,] P P 

8.1 Reyics 
tenants . Se of rents of raiyats and non-agricultural 
not be chha € rent of a raiyat or non-agricultural tenant shall 
Chapter, need, reduced or altered except as provided in this 


l 
* This g, 
ecti 
Fergal Sta Substituted for the original section by the East 
967 EPO Acquisition and Tenancy (Amendment) Ordinance, 
‘rd. No.VIII of 1967) section 10. 
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98A. Assessment or Re-Assessment of Rent 
Cases.—(1) Notwithstanding anything containeq In Certain 
this Act, it shall be lawful for he Deputy Son elsew 
assess or re-assess rent on land in the follow? 
namely: Ng ¢ 

(a) where any land held by a raiy; 
tenant has not been assessed to any r 
section 144, nor has any rent been s 
land under section 107; 


Seg, 


at or non-apn 
ent under Chapa 
ettled in respect of g ei 
uch 
or 

(b) where any land assessed to rent as agricultural land 
under any of the provisions mentioned in Case (a), iş 
subsequently used for a non-agricultural Purpose or vite 
versa. 

(2) In assessing or re-assessing any rent under sub-section 
(1), the Deputy Commissioner shall have regard to the 
principles laid down in section 26 : 

Provided that the Deputy Commissioner shall not take 
action under this section in any area where preparation or 
revision of record-of-rights has been undertaken under 
section 144; 

Provided further that no assessment or re-assessment of 
rent shall be made under this section unless not less than 
fifteen days notice has been given to the raiyat or tenant 
concerned to appear and be heard in the matter. is 

(3) Where only a part of a holding is used for ve 
agricultural purpose, such protion shall be constituted sa 
Separate tenancy on the principles laid down in ane E 
(3) of section 107 as far as applicable and assessmen! 
assessment of rent thereof made under this section. aration 

99. Order for determination of rent-rates and ae may 
of settlement rent-roll : (1) The Provincial Governme 
make an order directing the Revenue-officer— art of 

(a) to determine the rent-rates for any district 0 ae 

district or local area in accordance with the Pade! 
of the Chapter and of such rules as may a dt 
this behalf by the Provincial Governm“ a table 
prepare in the prescribed form and man eterni” 
rent -rates in which the rent- rate 5° 


ss 
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ether with such other particulars as may be 
tog ibed, shall be specified; and 

ae table of rent-rates in respect of any district, 
after es district or local area has been prepared and 
part : d under this Chapter, to settle fair and 
confirme! 5 ar 

itable rents for all tenants in such district or part 

ipa ea and to prepare in the prescribed form and 
is a a settlement rent-roll in which the rents so 
Yaka, together with such other particulars as may be 
prescribed, shall be specified. 

(QA notification in the Official Gazette of an order under 
this section shall be conclusive evidence that the order has 
been duly made. 

100. Procedure in determining rent-rates : (1) When an 
order is made under clause (a) of sub-section (1) or section 99, 
the Revenue-officer shall, for the purpose of determining the 
rent-rates for the area specified in such order, divide such 
area into as many suitable units of area as he considers 
necessary having regard to the conditions of the land and, [if 
such area be agricultural area]? the [* * *]3 crops grown in such 
area, and the Revenue-officer shall then determine the rent- 
tates for different classes of lands in each such unit. 

(2) In determining the rent-rates [for different classes of 
agricultural land]* under sub-section (1), the Revenue-officer 
Shall take into consideration— 

@ the nature of the soil and the general productivity of 


the class of land for which the rent-rate is being 
determined; 


[bl 


() the normal yield per acre of the land to be determined 
in the Prescribed manner; 


2 The u 
eA within square brackets were inserted by the East Bengal 
td. N equsition and Tenancy (Amendment) Ordinance, 1967 (E.P. 
3. The ae van of 1967), section 11. 
rd “Principal” was omitted by the E.B. State Acquisition and 


Tena a 
1964 yey (Third Amendment) Ordinance, 1961 (E.P. Ord. No. XV of 
4, ), Section 14 


w sate 

diferent cy within square brackets were substituted for the words “for 
Mendm, asses of land” by the E.B. State Acqusition and Tenancy 

i ent) Ordinance, 1967 (E.P. Ord. No. VIII of 1967), section 11. 


_ = 
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(c) the average prices of the 
cro 
calculated on the basis of Nee bib 
crop prevailing during the 
. precedi f 
excluding the years in which poe: twent — 
abnormal; uch prices ti 
(d) any means of irrigation or draina ete 
special facilities for cultivation of a, or any Othe, 
(e) the result of any work of agiti aie ‘ 


ON gı 
average pi Tang 


al 


effected within any particul improvem, 

ar uni ent 
Government [ * * * 45 t at the EXpense of 
m * * * +6 


(3) The rate of rent per acre for 
land]? determin under sub-section IEE “i aa ea 
tenth of the total value of the produce per ao oe er 
obtained by multiplying the normal yield per acest = 
land, determined in the manner prescribed, by the sri 
price of crops grown in such land referred to in clause ia 
sub-section (2) [ * * *].8 

[(4) In determining the rate of rent for different classes of 

non-agricultural land under sub-section (1), the Revenue- 
officer shall take into consideration— 

(a) the rent generally paid to the Provincial Governmen! 
for non-agricultural land with similar advantages oT 
of a similar description in the vicinity, 

(b) the market value of the land or of similar Jand in the 
vicinity immediately before the publication of the 
notification under section 99, to be detrmined in t? 
prescribed manner, 


= } g “and” was 
5. The full-stop was substituted for the semi-colon and the rj amen 


omitted by the E.B. State Acquisition and Tenancy 
Ordinance, 1961 (E.P. Ord. No. XV of 1961), section 14. 

6. Clause (f) was omitted, ibid. word 

7. The words within square brackets was substituted Tor re 
class of land” by the E.B. State Acquisition and Tenancy ( 
Ordiance, 1967 (E.P. Ord. No. VIII of 1967), section 1 e of rent ort 

8. The words and commas “or five-fourth of the existing rate pla 
average rate of rent, determined in the prescribed men 
whichever is less” were omitted, by the E.B. ord. 
Tenancy (Third Amendment) Ordinance, 19 (EB. 
1961), section 14. 
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to) P ecial conditions and incidents, if any, of the ten- 
mw of any work of improvement effected within 

(a) the ™ articular unit at the expense of Government: 

pe that the rate of rent per acre for any class of non- 

ne J land determined under sub-section (i) shall not 

agro fourth per centum of such market value in the case 

ofa eeaidentiel area and half per centum of such market value 
in the case of any other area. o f 4 

(5) The rent generally paid for similar land in the vicinity, 
as referred to in clause (a) of sub-section (4), shall be 
calculated by adding up the existing rents of such land in the 
unit and dividing the sum total by the total area of such unit. 

Explanation.— For the purpose of this section, “land” does 
not include any building or structure standing thereon.]9 

101. Preliminary and final publication of table of rent- 
rates and its confirmation by the prescribed superior Revenue 
Authority : (1) When the Revenue-officer has prepared a table 
ofrent-rates, he shall cause a draft of it to be published in the 
prescribed manner and for the prescribed period in the area or 
village to which it relates. 

(2) Any person objecting to any entry in the table of rent- 
rates may present a petition to the Revenue-officer within 
thirty days from the first date of publication under sub- 
section (1), and the Revenue-officer shall consider any such 
objection and may alter or amend the table. 
mht no objection is made within the said period or, where 
es ge are made, after they have been disposed of, the 
a shall submit his proceedings to the prescribed 
mn a ona with a full statement of the grounds for ms 
and th ogether with all the necessary particulars [ * * * ] 
summ e existing rent-rates for each class of land and a 
Zany of the objections (if any) which he has received. 


9, 


excee 


E.B. 


Sub-secti 
ub-section (4) and (5) and the Explanation were added by the 
1967 


Epo causition and Tenancy (Amendment) Ordinance, 
10. The ate No. Vill of 1967), section 11. 
omited E, relating to the value of the produce per a 
Ordin; y the E.B. State Acquisition and Tenancy (Amen 
ance, 1967 (E.P. Ord. No. VIII of 1967), section 12. 


cre of land” were 
dment) 


w 
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(4) Such superior Revenue Authorii 
submitted under sub-section (3), wie monii a table 
tion, or may return it for revision. SRE Modifica. 

(5) When a table of rent-rates has been confi 
superior Revenue Authority, the order confirmi 
conclusive evidence that the proceedings for the pre 
of the table have been duly conducted in accordance tin 
Act, and it may be presumed that the rates shown in ee this 
for each class of land are fair and equitable rates cate 
land of that class within the area to which the table ie for 

102. Rate shown in the table to be the maximum rate : The 
rate of rent for any class of land shown in a table of rent-rates 
confirmed under section 101 shall be the maximum rate at 
which the rent of a raiyat [or non-agricultural tenant|!! for 
such class of land can be settled. 

103.12 Particulars to form parts of record-of-rights : The 
particulars referred to in sub-section (2) and (4) of section 100 
in respect of a unit and the rates of rent determined for 
different classes of land within such unit under this Chapter 
shall form part of the record-of-rights of such unit 
maintained under this part. 

104. Duration of rent-rates : When the rent-rates for any 
district, part of a district or unit of area have been determined 
under this Chapter and shown in a table of petm 
confirmed under section 101, they shall not be changed ial 
after a period of [twenty]!3 years has elapsed from the da 
such confirmation. r 

105. Grounds of and limits to enhancement of rent: 
rent paybale by a raiyat [or non-agricultural are 
respect of any land shall be liable to enhancemen 


Tmed by such 
ng it shal be 


r ion 13. 

11. The words within square brackets were inserted, Ibid, n ia EB. sia 

12. This section was substituted for the former section y (EP. ord. N 
Acquisition and Tenancy (Amendment) Ordinance, 19 j 
VIII of 1967) section 14. npirty” by {he ‘él 

13. The word “twenty” was substituted for the word hi inanca, | 
State Acquisition and Tenancy (Third Amendment) gial 
(E.P. Ord. No.XV of 1961), section 16. the E Bg Ne 

14. The words within square brackets were inserted by (EP. OF 
Acqusition and Tenancy (Amendment) Ordinance, 


VIIL of 1967), section 15. ta 
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payable by him is substantially lower 

t the rates of rent determined under 

than the tor similar classes of land in the unit in which 

this chapter uated and entered in the table of rent-rates, 

the land ar section 101, applicable to such unit. 

e 5 all cases where the increase of rent exceeds fifty per 
ain t payable during the immediately preceding 


of the ren! 
sie Revenue-officer shall, and in any other cases where 
P onsiders that an immediate increase of rent will cause 
je 


hardship, he may direct that the enhancement shall take 


effect by yearly increments over a number of years as he may 


fix in this behalf: 
Provided that the increase of rent in a particular year 


shall not exceed fifty per centum of the rent payable during 
the year immediately preceding the year from which the new 
assessment takes effect under section 113.]15 
106. Grounds for reduction of rent : The rent payable by a 
raiyat in respect of a holding may be reduced on one or more 
of the following grounds, namely:— i 
(a) that the rent payable by the raiyat is substantially 
higher than the rent calculated at the rates of rent de- 
termined under this Chapter for similar classes of 
land in the unit in which the land comprised in the 
holding is situated and entered in the table of rent- 
ei confirmed under section 101, applicable to such 
unit; 
(>) that the soil of the holding has deteriorated as a result 
of the deposit of sand or through the operation of 
fe ny natural causes, sudden or gradual; and 
there has been any breakdown of the existing 
arrangements for irrigation or drainage or for the 
Maintenance of any embankments or bunds which 


d that the rent 
goun pe calculated a 


15. Sub-secti 
pag (2) of section 105 was substituted for the original sub- 
Amendine-) by the E.B. State Acquisition and Tenancy (Third 
original een) Ordinance, 1961 (E.P. Ord. XV of 1961), section 17. The 
i sub-section read as follows :— 
will cause pYenue-officer considers that an immediate increase of rent 
effect by ardship, he may direct that the enhancement shall take 
aS the Realy increments extending over a period not exceeding five 
‘Venue-officer may fix in this behalf.” 
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deteriorated. 

1064.16 Grounds for reduction of rent : er 
by a non-agricultural tenant in respect of any ian Payable 
reduced on the ground that the rent Payable p 
substantially higher than the rent calculated a: 
rent determined under this Chapter for similar Classes of} 
in the unit in which the land comprised in the tenai 
situated and entered in the table of rent-rates, otitis 
under section 101, applicable to such unit. 

107. Settlement of fair and equitable rents : (1) After a 
table of rent-rates has been prepared and confirmed under 
this Chapter, the Revenue-officer shall proceed to settle, 
according to the provisions of the preceding sections, the fair 
and equitable rents of all tenants in the area to which the 
table of rent-rates applies and to prepare the settlement rent- 
roll as directed under clause (b) of sub-section (1) of section 99. 

(2) For the purpose of settling such fair and equitable rents 
and preparing the settlement ren-roll, the Revenue-officer 
shall be guided by the rent-rates entered in the tbale or rent- 
rates so prepared and confirmed : 

Provided that a Revenue-officer shall not be bound to 
apply the said rates to any particular case or area gs 
considers, for reasons to be recorded in writing. ee 
application of such rates to such case or area would be u 
or inequitable. . ised in a 

(3)!7 Where any agricultural land is comprise ‘anal 
tenancy which includes land other than non-agricu nged 
land, or when the classfication of land has partly chal 


him jg 
t the rates of 


„officer 
from agricultural to non-agricultural, the Revenue? 
shall,— te tena” 

s Lent i E 
(ü divide the tenancy so as to constitute Sede ricultur 


cies for the non-agricultural land and th 
land, 


- tite d Ten 

16. Section 106A was inserted by the E. B. State Acquisition ore ion 16 
(Amendment) Ordinance, 1967 (E.P. Ord. No. VIII of 1 uisition Ff 

17. Sub-section (3) was added by the E.B. State a No. 
Tenancy (Amendment) Oridnance, 1967 (E.P. Ord- 
1967), section 17. 


Enhancement & Reduction of Rent 261 


rtion the existing rent between the tenancy so 
po. 
constituted, 


fair and equitable rents for the agricultural 
ltural land in accordance with the 


pro’ 
iy) make suc: 
(iv) rights as may be necessary. 
108. preliminary publication and amendment of 


ttlement rent-roll : (1) When a settlement rent-roll has been 
= i the Revenue-officer shall cause a draft of it to be 
published in the prescribed manner and for the prescribed 
period and shall receive and consider any objection made to 
an entry therein or omission therefrom during the period of 
publication and shall dispose of such objections according to 
such rules as the Provincial Government may make. 

(2) The Revenue-officer may, of his own motion or on 
application of any party aggrieved, at any time before a settle- 
nent rent-roll is submitted to the confirming authority un- 
der section 109, revise any rent entered therein: 

Provided that no such entries shall be revised until 
rasonable notice has been given to the tenant concerned to 
appear and be heard in the matter. 

Fr selena and final publication of the settlement 
tights: i ee incorporation of the same in the record-of- 
Sates a all objections have been disposed of under 
| teatro re hing Revenue-officer shall submit the settlement 
| statement of i prescribed confirming authority with a full 
| the objection a grounds for his proposals and a summary of 
2) The soo any) which he has received. 
irming authority may sanction the settlement 


tent-ro]] p 
tevision ha or without amendment or may return it for 


Provi; 
led u at no entry shall be amended or omission 
Oncerme; ig reasonable notice has been given to the tenant 

(3) Atlar oe and be heard in the matter. 

“2UC-offig, Sanction by the confirming authority the 
iid Publis, be Shall finally frame the settlement rent-roll 
i Ei Mm such manner as may be prescribed and shall 

it in the record-of-rights for the area, to which 


> ae 
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such settlement rent-roll relates, maintain: 
and such publication shall be conclusive ey; his p. 
settlement rent-roll has been duly made aie a 
110. Appeal to and revision by superior ae this Chapter : 
: (1) An appeal, if presented within two monthe ue Author 
of the order appealed against, shall lie fr S from the dat 
passed by a Revenue-officer on any objection om every Order 
tion 108, or from an order passed by the ania Under seç. 
under section 109 to the prescribed su Tming author 
Authority. perior Revenue 


(2) The Board of Revenue may in any case u 


ed under t 


Chapter, on application or of its own motion, “i = 
revision of any settlement rent-roll or any portion of na i = 
any 


ra laas Diede r 
-section (2) of section 109 or 
any order passed by the superior Revenue Authority under 
sub-section (1), whichever is later, but not so as to affect any 
order passed by the Special Judge under section 111: 

Provided that no such direction shall be made until 
reasonable notice has been given to the parties concerned to 
appear and be heard in the matter. k 

111. Appeal to the Special Judge : (1) Any person aggrieved 
by an order passed by the Revenue-officer on any objection 
made under section 108 or an order passed by the confirming 
authority under section 109, may present an appeal in the 
prescribed manner against such order, within three months 
of the final publication under sub-section (8) of section 108 p 
the settlement rent-roll to which such appeal relates, t° fi 
Special Judge appointed by the Provincial Government ai 
behalf provided that no appeal has been presented ees 
the matter to the prescribed superior Revenue Authority 
sub-section (1) of section 110. the High 

(2) Subject to such orders as may be passed bY opec 
Court in its revisional jurisdiction, the order © ae jet 
Judge, on the appeal, shall be final; and no apes! age une" 


the High Court against the order of the Special 
this section. 908 


1 
re, 
(3) The provisions of the Code of Civil procedtted be 
chan, so far as it may be, apply to all appeals Pr°* 
pecial Judge under this section. 


m 
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18 correction of mistakes and making alteration in 
11 : The Revenue-officer, may, at any time before final 
ai g under sub-section (3) of section 109, correct any 
pub alio? take in the settlement rent-roll, and shall make 
derical on in the same as may be necessary to give effect 
am por passed under section 110 and 111. 
Lil on as to rents settled under this Chapter : 
ttled under this Chapter shall be deemed to have 


112. Presumpti 
All rents Se! 5 
been correctly settled and to be fair and equitable rents. 


113. Date from which settlement takes effect : When a rent 
issettled by a Revenue-officer under this Chapter in respect of 
any area, it shall, subject to sections 110 and 111, take effect 
from the beginning of the agricultural year next after the date 
ofthe final publication under sub-section (3) of section 109 of 
the settlement rent-roll in which such rent is specified. 

114. Period for which rent as settled is to remain 
unaltered : When the rent of a tenant has been settled under 
this Chapter, it shall not be enhanced for a period of 
[twenty]19 years; and no such rent shall be reduced within the 
said period save on the ground specified in clause (b) or clause 
lc) of section 106. 

115. Bar to jurisdiction of Civil Court : No suit or other 
ois 3 shall be instituted in any Civil Court in 
pa rc the determination of rent-rates or the settlement of 

or the omission to determine any rent-rate or to 


Sı 
ettle any rent under this Chapter, except as provided in 
section 111, 


m 


18. g 

aan 111A was inserted by the E.B. State Acquisition and 

1ea2tey (Amendment) Ordinance, 1967 (E.P. Ord. No. VIII of 
19 67), section 18. 

E, Aa “twenty” was substituted for the word “thirty” by the 
~ State Acquisition and Tenancy (Third Amendment) 


o 
rdinance, 1961 (E.P. Ord. No. XV of 1961), section 18. 


CHAPTER- XV 
Amalgamation, Sub-division and 
Consolidation of holdings. 
116. Amalgamation of holding of a ten: 
village : Where various parcels of land are held b 
within one village, and such parcels of land or ri one tenant 
are the subject of separate tenancies, such ea of them 
shall, under the orders of the Reverte, a 
amalgamated into one tenancy : estibe 
ereet iae 

; s any objection thereto 

which appears to such officer to be reasonable and sufficient, 

117. Sub-division of holding and restriction thereon : ((1) 

Notwithstanding anything contained elsewhere in this Part, 
the Revenue-officer may,— 

(a) for the purpose of amalgamation of tenancies under 
section 116, either on his own motion or on an 
application made to him by one or more co-sharer 
tenants, in that behalf, or 

(b) for the purpose of consolidation of holdings of a 
malik, under section 119, either on his own motion © 
on an application made to him, in that behalf, or 

(c) for the purpose of sub-division of a joint tenancy for 
distribution of rent thereof, on an application made 
to him by one or more co-sharer tenants, 

direct, by order in writing, such sub-division of a join 

tenancy amongst the co-sharer tenants and distribution $ 
rent thereof, including arrears of rent, if any, 3S heo 
consider fair and equitable: S 
Provided that no such order shall be passed oe 
reasonable notice is given to the parties concerned to ppp 
and be heard in the matter : (Ok 

Provided further that where an order under cpn jts 9 

passed, and distribution of rent, by reasons thereof, res" 


ant in the same 
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t of a portion of the tenancy below rupee one, 


hab 1 be rounded off into rupee one.]! 


lie of rupee one shal 
2 


order under sub-section (1) has been passed 
(3) When an oint-holding, such sub-division may be 


sae a j 
sir ñ hé ground and also shown on the cadastral 
demare: 


survey maP- 


118. (Omitted) 
119. Persons entitled to apply for consolidation of holding 


(1) Any two or more raiyats having lands in the same or 
contiguous villages may apply in the prescribed form to the 
Revenue-officer for consolidation of their holdings and 
submit along with such application a scheme for such 
consolidation. 

(2) If not less than two-thirds of the raiyats in a village or 
ablock of villages, which form one contiguous area, holding 
not less than three-fourths of the total cultivable area in such 
village or block of villages, make an application under sub- 
section (1) for consolidation of their holdings, such 
application shall be deemed to be an application on behalf of 
all the raiyats of such village or block of villages. 

120. Admission of application : (1) on receipt of any 
‘pplication for consolidation under section 119, the Revenue- 
= shall enquire into such application in the prescribed 
ene shall, if he considers after such enquiry that 
imi good and a sufficient reasons for rejecting such 
Sgt pe or excluding any of such land from consolidation, 
Authority wee to the prescribed superior Revenue 
Wected, or nt a recommendation that the application be 

en, ke isallowed in part, specifying ‘his reasons thereof; 

nue A E of such recommendation, such superior 

inks ien hority shall pass such orders thereon as he 
per. 


Eve] 


1 
* Sub-secti, 
section (1 oC) of section 117 was substituted for the former sub- 
Ordinance T the E. B. State Acquisition and Tenancy (Amendment) 
” Sub- sectio, 257 (E.P. Ordinace No. VIII of 1967), section 19. 
‘on (2) was omitted, Ibid. 


2 


a ae 
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(2) If the Revenue-officer does 
recommendation under sub-section 0), o POU Make 
Revenue Authori i > OT if such sy Y 
ty, on receipt of the Ti Sı Perio 


eco; n 
Revenue-officer, makes an order directing the entation Of the 


to admit the application in whole or in part Ne oe 
officer shall admit such application ei » the Revenue. 
either in who -%¢ 
part, as the case may be, and shall deal with it ; Ole or in 
with the provisions of this Chapter and of any pee Ordan 
the Provincial Government under this Act. €S made by 
121. Confirmation of agreed schemes for 
When a scheme for the consolidation of holdi 
along with an application under sub-section (1) of sectio 
and such scheme, including a: i z 19, 
& any stipulation for payment of 
any compensation by one party to another contained in such 
scheme, has been agreed to by all the raiyats affected by it, the 
Revenue-officer shall, after admitting the application either 
in whole or in part under section 120, examine such scheme 
and may, after such excamination, either confirm the scheme 
with or without modification or may return it for revision 
and may confirm it after such revision : 

Provided that the Revenue-officer shall not confirm the 
scheme if the sum total of the rent of all holdings under the 
scheme has been reduced by the distribution of the rent 
consequent on redistribution of lands. 

122. Preparation of a scheme for consolidation and 
appointment of Advisory Committee : (1)3 In the following 
cases, namely, — 


consolidation : 
ng is submitted 


- f Pe ion (1) by the BB 
3. Sub-section (1) was substiuted for the original sub-section ( 1961 (BP. 
State Aqcquisition and Tenancy (Third Amendment) Ordinance ¢ 
Ord. XV of 1961), section 21. The original sub-section rea snot 5 
. 122.(1) In the case where no scheme for the consolidation P gf seci 
is submitted along with the application under sub-section ch ap 
119, or where any such scheme has been submitted with Has e Reveni” 
but has not been agreed to by all the raiyats affected by i dings f k 
officer shall prepare a scheme for consolidation of the le gei 
applicants, and in the case where an application has been "y scheme fo 
section (2) of that section the Revenue-officer shall prepare 3 in the bl Aa 
consolidation of the holdings of each raiyat in the village we eme sul s 
villages to which such application relates; and every a a ch 0 
prepared in accordance with the provisions of this Act an 

may be made by the Provincial Government in this behalt- 
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re no scheme for the consolidation of holdings is 
w jtted along with the application under sub- 
sus 1) of section 119, or where any such scheme 
section ; itted with such application but has not 
has been submitted wi su PpP 
been agreed to by all the raiyats affected by it, or 
where an application has been made under sub- 
section (2) of that section, or 
s) where the Provincial Government by notification 
wy make an order directing that consolidation of 
holdings be effected in any area and the raiyats of 
such area fail to produce an agreed scheme under sub- 
section (1a), 
the Revenue-officer shall prepare a scheme for the 
consolidation of holdings of such applicants or of 
each raiyat in such villages or area, as the case may 
be, and every such scheme shall be prepared in 
accordance with the provisions of the Act and of such 
rules as may be made by the Provincial Government 
in this behalf. 

(la)4 Upon the publication of a notification under clause 
(ii) of sub-section (1), the Revenue-officer shall call upon the 
raiyats of the area, to which such notification relates, to pro- 
duce, within a time to be fixed by him which may be extended 


by him, if necessary, an agreed scheme of consolidation of 
holding. 


(i 


(id) 


(2) For the purpose of assisting him in the preparation of a 
scheme for consolidation of holdings under sub-section (1) in 
eee Tea, lor for the purpose of securing an agreed scheme 
E of holdings in respect of any area under sub- 
as may h a)l? the Revenue-officer may, subject to such rules 
dooce © made by the Provincial Government in this behalf, 

an Advisory Committee in respect of such area [and 


4 Sub. : 
ub-section (1a) was inserted by the E.B. State Acquisition and 


oa’ Third Amendment) Ordinance, 1961 (E.P. Ordinance 
5. The woot J961, section 21. 
ere me brackets, letter and figure within square brackets 
of 1 erted after the words “in any local area,” by E.P. Ord. 
961, section 21. 


W 
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may provide such Advisory Committee With 
assistance as he may consider necessary .]6 Such techni 
(2a)7 When an agreed scheme is Produced tq 
section (la), the Revenue-officer shall deal with der Sub, 
in the same manner as provided in section 121, Such Schen 
(3) In preparing a scheme for the Consolidation 
under sub-section (1), the Revenue- offi, of 
regard to any proposal with regard to the 
has the largest measure of agreement amongst the p. 
affected by it, and in making the redistribution of aa 
the purpose of the consolidation, he shall see that tein 
area of a holding or the profit to be derived therefrom 
affected as little as possible. š 


cer shall pling 


ve 
consolidation ma 


(4) If in peparing a scheme for the consolidation of 
holdings under sub-section (1), it appears to the Revenu- 
officer that the distribution of lands will result in allotment 
to any raiyat of any parcel of land of market value lower than 
the market value of his original parcel of land, the Revenue- 
officer shall in the scheme provide for the payment of 
compensation to such raiyat by the raiyat or raiyats who, in 
the opinion of the Reveune-officer, will be benefited by the 
allotment of the more valuable land of the first-named raiyat. 

(5)8 In preparing a scheme for the consolidation of holt: 


ings under sub-section (1), the Revenue-officer shall, in 2) | 


case where the land is of such a kind that the productivity a 
different areas may vary from year to year, 
ation to this fact and shall attempt to preserve t 
character of the holdings, as far as posssible, an 
Plots of land exist at different levels, he may cons 
holdings in two or more blocks each at a different ts h 
t of su" 


he balanced 
d where the 
olidate thé 


“s, ec! 
6. These words were inserted after the words “in resp 


area,” ibid, wisn 2y 
7. Sub-section (2a) was inserted by the E.B. State or yon 
Tenancy (Third Amendment) Ordinance, 1961 (E-P: r 
of 1961), section 21. afer 


8. Sub-sections (5), (6), (7), (8) and (9) were inserted 
Section (4), ibid. 


give due conside | 
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confirming a scheme for the consolidation of 

(6)? Before area under section 121 or section 123, the 
poldings 12 aY shall ascertain, as far as possible, all 
G including mortgages, attached to the land 
d and shall issue a notice in the 
jtuate 
s escribe 


E t behalf and it shall then be incumbent on the 
fixe z 


in whose favour such encumbrances have been 

ons, in W. p 
e to declare the encumbrances before the Revenue- 
ee ets the period fixed in such notice and if any such 
ipar fails to declare such encumbrances within the said 
ond, the encumbrances shall cease to be attached to any 
a of the land originally encumbered that has not remained 
with its owner after consolidation. 

(7)9 In preparing a scheme for the consolidation of 
holdings under sub-sectios (1), the Revenue-officer shall see 
that the sum total of the rent of all holdings under the scheme 
is not reduced by the distribution of the rent consequent on 
redistribution of the lands. 


(8)9 In conducting any proceedings for the consolidation 
of holdings in any case where the value of a holding is 
materially changed, the Revenue-officer shall simultaneously 
apportion the rent in such a way that the incidence upon the 


ners of holdings bears the same proportion to the value of 
tach holding as it did before. 


9 
(9}° Each consolidated holding shall bear one single rent. 


obj ote Publication of the scheme and hearing of 
as been S : (1) When a scheme for consolidation of holdings 
e hanes the Revenue-officer shall cause a draft of 
e Prescribe be published in the prescribed manner and for 
bjections ed period and shall receive and consider any 
€refrom ae “a in regard to any entry therein or omission 
of such obj uring the period of publication and shall dispose 
Sovernm, ections according to such rules as the Provincial 
o sat may make in this behalf. 
9 


| See 
foot-note 8 on page 264, ante. 


> a 
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(2)10 If no objection is made within the sai 
where objections are made, such objections titi 
the Revenue-officer shall pass an order 


scheme with or without modification. 
all * * * 


od or 
Poseg a 

f 
confirming g 


124. Appeals : (1) Any person aggrieved by an ord 
Revenue-officer confirming a scheme under ste ee 
under sub-section (2) * * * 12 of section 123 may, vi 121 or 
period prescribed in this behalf, prefer an appe. me 
prescribed manner to the prescribed Superior ph 
Authority and the decision of the said su š 


perior Authority on 
such appeal shall, subject to the provisions of sub-section (2) 
be final. : 


(2) A second appeal, if presented in the prescribeq manner 
and within the period prescribed in this behalf, shall lie from 
every order passed on appeal under sub-section (1) by such 
superior Revenue Authority to the Board of Revenue. 

125. Final confirmation of the scheme : When the time 
within which appeals may be made under sub-section (1) of 
section 124 has expired and, if any such appeal has been 
made, when the time within which the second appeal maybe 
made under sub-section (2) of that section has also ‘ena 
and all appeals made under sub-sections (1) and (2) 0 i 
section have been disposed of, and no order rica 
scheme has been finally passed on such appeal, the ja to 
officer shall, if necessary, modify the scheme to a i ye 
any orders passed on appeal under the said getton; ming Ù 
shall thereafter record an order finally contr 
scheme. 


p, On 
54 ion (2) by Ë 
10. Sub-section (2) was substituted for the original sub-section ( : 


Hows = 
XV of 1961, sec. 22. The original sub-section (2) read object mk 
(2) If no objection is made within the said period oF, objections 2% ye 
made, the Revenue-officer succeeds in meeting all S eii the Rev® 
Persons who made the objections have withdrawn 
officer shall pass an order confirming the sone section 22. by gh 
Sub-section (3) was omitted by E.P.Ord. XV of 1961, er omitted 
The words, brackets and figure “or sub-section (62) 
Ord. No. XV of 1961, section 23. 


i. 
12. 


pi 


sai a 
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dification of the village record-of-rights on con- 
the scheme and the date from which the scheme 
: (1) Upon the final confirmation of a scheme for 
takes effect i der section 125, the Revenue- 
idation of holdings under s » the venue 
consoli 11 cause the record-of-rights, maintained under 
officer aaa the village or villages to which such scheme 
this be modified in accordance with the scheme as 
owe ata and every tenant affected by such scheme 
an entitled to obtain free of cost from the Revenue- 
et a copy of the record-of-rights, so modified, containing 
the entries as relating to him. 

(2) When a scheme for the consolidation of holdings has 
been finally confirmed under section 125, it shall take effect 
from the beginning of the agricultural year next after the date 
of the final confirmation of such scheme. 

127. Demarcation of the boundaries of holdings : As soon 
as may be after a scheme for the consolidation of holdings 
takes effect, the Revenue-officer shall depute a surveyor or 
amin to demarcate the boundaries of the holdings affected-by 
the scheme or to take such other steps for the identification 


on the spot of the land included in the holdings so affected as 
the Revenue-officer may approve. 


126. Mo 
tion of 


on Effect of final confirmation of scheme for con- 
= ation and the rights of raiyats thereunder : (1)!3 On the 
b ine mation of a scheme under section 125, it shall be 
On all the raiyats to which such scheme relates. 
13, 
pab-section () w. 


‘as substituted by E.P. Ord. XV of 1961, sec. 
28 1 the original 


l sub-section (1) which read as follows:— 

een pre ere a scheme for the consolidation of holdings has 

of section 115 on an application made under sub-section (1) 

inding on Be such scheme shall, on final confirmation, be 

ave agree, dt € applicant or applicants and all persons who 
perso, © the consolidation of their holdings and also on 

Occupy E who may subsequently be entitled to hold or 


intere and included in the scheme or have any right or 
*st in such land. 
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(3) Every raiyat affected by any Pes 
consolidation of holdings finally confirmed nee for the 
125 shall be entitled to the possession of the hoe 
to him under the scheme with effect from the d a 
the scheme takes effect; and the Revenue-offie Which 
application made in this behalf by such raiyat, er may, on 
steps to be taken as he may consider necessary for = Such 
such raiyat in possession of the holding so allotted sig ne 

(4) A raiyat shall have the same right in the hold 
allotted to him under a scheme for the ee 
holdings finally confirmed under section 125 as he had i 
original holding before such consolidation. 

129. Encumbrances on land included in the scheme for 
consolidation : (1) Notwithstanding anything contained in 
any other law for the time being in force or in any contract, if 
the holding of a raiyat comprised within a scheme for the 
consolidation of holdings finally confirmed under section 
125 is, immediately before the date on which such scheme 
takes effect, subject to any mortgage or other encumbrance, 
such mortgage or other encumbrance shall, with effect from 
such date, be deemed to be transferred and attached to the 
holding created and allotted to such raiyat under the said 
scheme or to such part of such holding as may be specified in 
the scheme by the Revenue-officer; and thereupon the 
mortgagee or other encumbrancer, as the case may be, sh 
cease to have any right in or against the land from which s 
mortgage or other encumbrance has been transferred oe 
shall continue to have the same rights in or against re 
holding so allotted or to such part thereof as he had ay 
against the original land from which the mortgage ° ° 
encumbrance had been transferred. 
ec eet ao 


ch scheme ges 
the village O° ay 


jersons W po 
p or any igh 
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ing anything contained in sub-section (3) 


‘ and ge 
(2) noite Revenue-officer may, on application made 
tion 12 any mortgagee or other encumbrancer 


f SEC 
o behalf Poe of any holding or part thereof to which 


this ssess! 
pe mbrance has been transferred 


in 
il to 

eae rage or other encu 

his MO tion (1), cause such steps to be taken as he may 


under sup sary for putting such mortgagee or other 


i ce: 
ner a in possession of such holding or part thereof. 


130. No instrument necessary to effect transfer : Notwith- 
tanding anything contained in any other law for the time 

sea in force, no instrument in writing shall be necessary in 
order to give effect to transfer involved in carrying out any 
scheme for consolidation of holdings. 

131.15 Transfer of holding during the pendency of the 
proceedings for consolidation : (1) During the pendency of any 
proceedings under this Chapter, no person shall transfer any 
land to which such proceedings relate, without the previous 
permission of the Revenue-officer and where any such land is 
transferred with such permission, the transferee shall be 
deemed to be a party to such proceedings and shall be 
substituted in place of the transferor of the land. 

(2) On and from the date of final confirmation of a scheme 
for consolidation of holdings under section 125, no co-sharer 
seer ar by continued possession any title in a part of the 

i the exclusion of the other co-sharers. 

The osik ee of the cost of consolidation proceedings : (1) 
der this “cmap of the consolidation of holdings un- 
tion 125 of sai shall, on the final confirmation under sec- 

e scheme for such consolidation be assessed in 


€ pre 
prescribed manner and be, subject to such rules as may be 


15. Sec 

DANI was substituted for the original section 131 by the 
Ordinance ecduisition and Tenancy (Third Amendment) 
inal sec 961 (E.P. Ord. No. XV of 1961), section 25. The 

13], eaten, 131 read as follows :— 
Chapter ann during the pendency of proceedings under this 
119 for th after an application has been made under section 
Such applica con °lidation of holdings, any holding, to which 
deemed suena relates, is transferred, the transferee shall be 
Substituteg be a Party to such application and shall be 
in place of the transferor of the ho'ings. 


il 
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made by the Provincial Government in this beha] 
from the raiyats whose holdings are affecteq by su 9 Tecoven 
ch d 

Provided that no costs shall be recoverable ia Scheme, 
any proceedings arising out of an application aaa Pett y 
section (1) of section 119 where the applicants have g Er sup, 
an agreed scheme for consolidation of their holding te 
respect of any proceedings arising out of an P lor 
produced under sub-section (la) of section 122.16 Scheme 

(2) The portion of the aforesaid costs which a 
liable to pay shall be recoverable by the 
Government as an arrear of rent due in respect of 
of the raiyats affected by the said scheme. 

133. Recovery of compensation as arrears of Public 
demand : Any amount specified in any scheme finally 
confirmed under section 125 as payable as compensation 
shall be recoverable as an arrear of public demand. 

134. Bar to jurisdiction of Civil Courts : No Civil Court 
shall entertain any application or suit concerning any matter 
relating to consolidation of holdings of raiyats dealt with in 
this Chapter. 

134A. Special Provision For the District of Dinajpur- 
Notwithstanding anything contained in the ‘reg 
sections of the Chapter, the scheme for consolidation ; 
holdings executed in the areas under the police pa 7 
Debiganj and Boda in the district of Dinajpur eer 
provisions of this Chapter shall be deemed to be vol’ ®t, 
and the rights and interests of the tenants existing 


h 
5 i fore su" 
lands comprised in that scheme immediately ba if suet 


DY Taiyat js 
Provincia 
the holding 


consolidation shall remain unaffected, 4° 
consolidation were never made. rovision fo 
Summary of Chapter XV : Chapter XV makes P anys 
amalgamation; sub-division and consolidation a de 
Section 116 provides that where various parcels ® fjand" 
held by one tenant within a village and such panig wth 
some of them are subject of separate tenancie®, sexs af 
amalgamated into one tenancy under the 0 a 
ter Me 25, 
16. These words, brackets, figures and letter were wee aa 


“consolidation of their holdings” by E.P. Ord. XV 0! 
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ue-officer: But the Revenue- officer will not order for 
preven! ation if the tenant has any objection which appears 
i to be reasonable. ; a 

on 117 deals with sub-division of a holding and 
jction thereon. Under sub-section (1) of this section the 
restri! ge-officer may. either on his own motion or on 
RY iion made to him by one or more co-sharer tenants, 
ae by order in writing, such division of a joint holding 
among the co-sharers and the distribution of rent thereof, 
including arrears of rent, if any, as he considers fair and 
equitable. But no such notice shall be passed without giving 
notice to the parties concerned to appear and without giving 
them hearing. Under the second proviso to sub-section (1) 
where the distribution of rent results in bringing the rent of a 
portion of the tenancy below rupee one, a fraction of it shall 
be rounded into rupee one. When an order is passed for sub- 
division of a joint holding, it may be demarcated on the 

ground and shown on the cadastral survey map. !7 f 
Sections 119 to 134 deal with consolidation of holdings. 
Section 119 speaks of persons who are entitled to apply for 
fapenidation of holding. Any two or more raiyats having 
lands in the same or contiguous villages may apply in the 
een to the Revenue-officer for consolidation of 
ee and submit along with the application a 
Village e consolidation. If two-third of the raiyats ina 
Such villa; E three-fourth of the total cultivable area in 
holdings i Ta an application for consolidation of their 
pplication sas application shall be deemed to be an 

pe a chal of all the raiyats of the village. = 

e-officer of an application for consolidatign, the 
s afte Shall enquire into the application. f 
Teasons ae a enquiry that there are good and sufficient 
or ee such application or excluding any 9 
Presecrib onsolidation, he will submit the application to 
€d superior Revenue Authority with a 


Teg 
È o™mendation 5 c t eae 
eci that it may be rejected or disallowed in part, 


in 
= E his reasons therefor; and on receipt of such 
Se, 


Secti 


n 
Revenu, 


D a 
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ommendation, such superior Revenue 7 
et orders as he thinks proper.19 Authority Shall i 

If the Revenue-officer does not make any = 
or if the superior Revenue Authority makes an orde 
the Revenue-officer to admit the application in What eting 
part, the Revenue-officer shall admit such applicat 
in whole or in part, as the case may be, and shall a 
in accordance with the provisions of this Chapter a va With it 
rules made by the Provincial Government under this A ofan 

When a scheme for the consolidation of hold 

submitted along with an application under sub-section {) is 
section 119, and such scheme has been agreed to by all K 
raiyats affected by it, the Revenue-officer shall, alter 
admitting the application either in whole or in part, examine 
such scheme and may, after such examination, either conim 
the scheme with or without modification or may return it for 
revision and may confirm it after such revision.2! The 
Revenuc-officer shall not confirm the scheme if the sum total 
of the rent of all holdings under the scheme has been reduced 
by the distribution of the rent consequent on redistribution of 
lands.22 

In the following cases, the Revenue-officer shall preparea 

scheme for the consolidation of holdings of the applicants or 
of each raiyat in a village or area, as the case may be“ :— 

(i) where no scheme for the consolidation of te 
submnitted along with the application unde) A 
section (1) of section 119, or where any aoe nol 
been submitted with such application a 2 
been agreed to by all the raiyats affected by alee ibe 

(ii) where an application has been made u 
section (2) of that section, or 

(iii) where the Provincial Government 
make an order directing that ae i 
holdings be effected in any area an ge under 30 
such area fail to produce an agreed sch 
section (la). 


P commendat 


OF in 
either 


19, Sec, 120 (1). 

20. Sec. 120 (2). 
21. Sec. 121. 

22. Sec. 121 proviso. 
23. Sec. 122 (1). 


holding is 
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e P time to be fixed by him, an agreed scheme of 
with tation of holdings.24 For the purpose of assisting him 
consoli eparation of a scheme for consolidation of holdings, 


in the P” Pa officer may appoint an Advisory Committee in 
the ae such area and may provide such Committee with 
respe echnical assistance as he may consider necessary.25 In 
aus aring such a scheme the Revenue-officer will consider 
aoe points as provided in sub-sections (3) to (8) of section 
em a scheme for consolidation of holdings has been 
prepared the Revenue-officer shall cause a draft of the scheme 
to be published in the prescribed manner and for the 
prescribed period and shall consider any objections made in 
regard to any entry therein or omission therefrom during the 
period of publication and shall dispose of such objections 
according to rules as the Provincial Government may make in 
this behalf.26 After the disposal of the objection the Revenue- 
officer shall pass an order confirming the scheme with or 
without modification.27 Any person aggrieved by an order of 
the Revenue-officer confirming the scheme may prefer an 
appeal to the prescribed superior Revenue Authority.28 A 
Second appeal shall lie to the Board of Revenue.29 
Nr the disposal of the appeals the Revenue-officer shall 
manalan order finally confirming the scheme.30 Upon such 
an ation he shall cause the record-of-rights of the village 
atonia to which such scheme relates to be iodified in 
tiani a. with the scheme as finally confirmed. Every 
of cost fi ected by such scheme shall be entitled to obtain free 
rom the Revenue-officer a copy of the record-of-rights, 


SS 
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so modified, containing the entries.32 When the 
a Sch, 

been finally confirmed it shall take effect from th, eme has 
of the agricultural year next after the date a beginning 
confirmation of such scheme.33 Each consclidat, the fing) 
shall bear one single rent.34 ated holding 

After the scheme for the consolidation of hol 
effect, the Revenue-officer shall depute a surveyo 
demarcate the boundaries of the holdings affe, 
scheme or take such other steps for the identifi 
land as the Revenue-officer may approve.35 

On the final confirmation of the scheme it shall h 
binding on all the raiyats to which such scheme relates 36 
Every raiyat affected by the scheme shall be entitled to the 
possession of the holding allotted to him under the scheme 
with effect from the date on which the scheme takes effeci; 
and the Revenue-officer may, on the application of the raiyat, 
put him in possession of the holding so allotted to him.37 The 
raiyat shall have the same right in the holding allotted to him 
under the scheme as he had in the original holding before 
such consolidation.38 

A reference has also been made in section 129 regarding 
encumbrances. It provides that if the holding of a raiyat 
comprised within the scheme for the consolidation of holding 
is, immediately before the date on which such scheme takes 
effect, subject to any mortgage or other encumbrances, aiet 
mortgage or other encumbrances shall, with effect from suc 
date, be deemed to be transferred and attached to the ae 
allotted to such raiyat and thereupon the mortgagee ‘on 
encumbrancer shall cease to have any right in the land ° 
which the mortgage or other encumbrance has 
ferred and shall continue to have the same Tig 
holding so allotted or to such part thereof as he ha 
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dings takes 
T or amin 
Cled by th 
nm le 
cation of the 


32. Ibid. 

33. Sec. 126 (2), 
34. See. 122 (9), 
35. Sec. 127. 
36. Sce. 128 (1). 
37. Sec. 128 (3), 
38. See. 128 (4). 
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d from which the mortgage or other encumbrance 
original ae ansferred. On an application made by any mort- 
has gn: er encumbrancer, the Revenue-officer may put 
ge ssession of such holding or part thereof.39 
him in PO ument in writing is necessary in order to give 

No a involved in carrying out any scheme for 
ffect to fran of holdings.40 During the pendency of any 
ee idet this Chapter, no person shall transfer any 

which such proceedings relate, without the previous 

land t a n of the Revenue-officer and where any such land is 
eS a with permission, the transferee shall be deemed 
ean to such proceedings and shall be substituted in 
S pr a transferor of the land.4! On and from the date of 
eal publication of a scheme for consolidation of holdings, 
no co-sharer shall acquire by continued possesssion any title 
in a part of the holding to the exclusion of the other co- 
sharers.42 The cost of proceedings of the consolidation of 
holdings shall be assessed and recovered from the. raiyats 
whose holdings are affected by such scheme.*3 But no costs 
shall be recoverable in respect of any proceedings arising out 
of an application under sub-section (1) of section 119 where 
the applicants have submitted an agreed scheme for 
consolidation of their holdings or in respect of any 
Proceedings arising out of an agreed scheme produced under 
a gee (la) of section 122.44 The portion of the costs 
Criticial Coe is liable to pay shall be recoverable by the 
the Holdin overnment as an arrear of rent due in respect of 
section Mee of the raiyat affected by the scheme.*° Under 
no Civil Court shall entertain any application or 


sult 
hold concerning any matter relating to consolidation of 
INES of a raiyat. 


eor oth 


e 
conso! 
roceeding 


+ 129 (2). 
+ 130. 

* 131 (1), 
< 131 (2), 
* 182 (1), 


"132, provis 
K o. 
132 (2). 


i 


CHAPTER -XVI 
Provisions as to rent and realisation of rent, 

[Chapter XVI deals with provisions as to m 
realisation of rent. Sections 135-137 deal with the rals and 
manner, time and place of payment of rent and how 
payment can be appropriated. Section 138 contains the 
visions relating to receipts. Section 139 deals Bia 
liability of holding to sale for arrears of rent. Section a 
provides that all arrears of rent shall be recoverable under th 
Bengal Public Demands Recovery Act, 1913. Under section wo 
an arrear of rent shall bear simple interest at the rate of six 
and a quarter per centum per annum. Section 142 speaks of 
the period of limitation for the recovery of arrears of rent.) 

135. Instalment of rent : (1) Subject to agreement or 
established usage, the rent payable by a raiyat shall be paid in 
two equal instalments falling due on such dates as may be 
prescribed. 

(2) Subject to agreement, the rent payable by a non- 
agricultural tenant shall be paid in one annual instalment 
falling due on the last day of the agricultural year. 

136. Time and place for payment of rent : (1) Every met 
shall pay or tender each instalment of rent and every non- 
agricultural tenant shall pay or tender the rent before sunset 
of the day on which it falls due : 

Provided that the raiyat or the non-aj 
may pay or tender the rent paybale for the year at 
during the year before it falls due. 

(2) The payment or tender of rent may be made — 

(a) at the village tahasil office or at such oth 

nient place as may be appointed in that beh: 
Collector; or 

(b) by postal money-order in the manner m 

(3) When rent is sent by postal money-order gy” 
prescribed manner it shall be presumed, until the co” 
proved, that a tender has been made. 


gricultural tenant 
any time 


er conver 
e 


prescribed: 
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ent sent by postal money-order is accepted, the 
a wnen T eptance shall not be used in any way as 
orrectness of any of the particulars set forth 
order form. 


tora 


ren! 
(5) Any aid at or before the time when it falls due shall 


t not duly P 
me ed to be an arrear. 


i emi Appropriation of payment : When a raiyat or a non- 
ot ral tenant makes a payment on account of rent, such 

hall be credited towards the arrears, if any, the 
ae of which is not barred by law for the time being in 
force, and the balance, if any, after the arrears have been 
satisfied, and where there is no arrear, the whole amount, 
shall be credited as the rent of the current year. 

138. Raiyat making payment of his rent entitled to a 
receipt : Every raiyat or non-agricultural tenant who makes a 
payment on account of rent shall be entitled to obtain 
forthwith, from the person authorised in writing by the 
Collector to receive such rent, a written receipt in the 
Prescribed form for the amount paid by him signed by the 
person so authorised. 

Pri Liability of holding to sale for arrears : The holding 

et ga = the tenancy of a non-agricultural tenant shall be 

Bengal o 7 in execution of a certificate signed under the 

Pii as ic Demands Recovery Act, 1913, for the rent 
à the rent shall be a first charge thereon. 


dmat on arrears : An arrear of rent shall bear 
annum nag at the rate of six and a quarter per centum per 
instalments, the expiry of the year in which the rent or 
Payment of rent, as the case may be, fall due to the date of 

Or of the filing of the certificate under the Bengal 


Public 
D 
emands Recovery Act, 1913, whichever date is earlier. 


agricultu 
yment S 


y 
Section 137 
‘ast Ben, al 
rdinanee l 


was substituted for the original section 137 by the 
State Acquisition and Tenancy (Fifth Amendment) 
959 (E.P. Ord. No. LXIX of 1959), section 2. 
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141. Realisation of arrears of rent under the Be 
Demands Recovery Act, 1913 : All arrears of 
recoverable under the Bengal Public Demands 
1913, subject to such rules as may be made ii 
the Provincial Government and not otherwise, 


*2 * * 


b] 
Tent shan : 
Recoye, bet 


this behar oy 


1414.3 Amounts paid into Court to Prevent sale toh 
mortgage debt in certain cases : (1) When a co-sharer ten ea 
whose interests are affected by the sale of a holding or ten ns 
advertised for sale in execution of a certificate for arrears + 
rent due in respect thereof signed under the bengal Public 
Demands Recovery Act, 1913, pays into the Court, the amount 
requisite to prevent the sale, 

(a) the amount so paid by him shall be deemed to bea 
debt bearing interest at six and a quarter per centum 
per annum and secured by a mortgage of such holding 
or tenancy to him; and 

(b) his mortgage shall take priority over every other 
charge on such holding or tenancy other than a 
charge for arrears of rent. 

(2) Nothing in this section shall affect any other remedy to 

which such co-sharer tenant would be entitled. 

142. Limitation : The period of limitation for the recovery 
of an arrear of rent shall be three years running from the last 
day of the year in which the arrear fell due. 


the colon A 
jtion 2 
cae R ord 


2. The full-stop in section 141 was substituted for 
the proviso was omitted by the E.B. State AC 
Tenancy (Second Amendment) Ordinance, 19 
No.XIV of 1961), section 8. ition an 

3. Section 141A was inserted by the E, B. State Acqui, vil"! 
Tenancy (Amendment) Ordinance, 1967 (E.P. Ord- N°: 
1967), section 20. 


| 
| 


SS ~— 


CHAPTER -XVII 

intenance and revision of the record-of-rights. 
Me yaintenance of the record-or-rights : The Collector 
143. afai up-to-date, in the prescribed manner, the 
shall ma! ights prepared or revised under Part IV [or under 
record or *]2 [by correcting bona fide mistakes amd ]3 by 


this P i therein the changes on account of— 
si the mutation of names as a result of transfer or 
inheritance; 
(b) the subdivision, amalgamation or consolidation of 
holdings; 


(c) the new settlement of lands or of holdings purchased 
by the Provincial Government, and 
(d) the abatement of rent on account of abandonment or 
diluvion or acquisition of land. 
143A.4 Special provisions for correcting mistakes in the 
record-of-rights : (1) Any person aggrieved by an entry or 
omission of entry in the record-of-rights prepared or revised 
and finally published under Chapter IV may, notwithstanding 
anything contained elsewhere in this Act, file an application 
along with necessary requisites, for the purpose of correcting 
Saje in such record-of-rights in the civil Court which 
the apes Jurisdiction to entertain a suit for possession of 
ey poe which such entry relates or in respect of which 
Ssion was made. 


l. The wi 
Hehe within square brackets were inserted by the E.B. 
( ocauisition and Tenancy (Amendment) Ordinance, 1967 
2 The wat No, VIII of 1967), section 21. 


Th 
oniitter and figures “and modified under section 46” were 
by the E.B. State Acquisition and Tenancy (Third 


endm, 
a, Section ao Ordinance, 1961 (E.P. Ord. No. XV of 1961), 


© words withi Ensi 
Bengal State n square brackets were inserted by the Ea 


inan; Acquisition and Tenancy (Second Amendment) 
* Section q4,258 (E.P. Ord. No. XLIV of 1958), section 21. 
3A was inserted by the E.B. State Acquisition and 


ena; 
ney (Amendment) Ordinance, 1967 (E.P.Ord. No.VII), 


Section 22 


i 


> <i 
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(2) An application filed under sub-section it es 
deemed to be a plaint and order passed thereon shall h all be 
force of a decree under the Code of Civil Procedure, 1908? the 

(3) An application filed under sub-section U) sh i 
full particulars of persons likely to be affected by 
such application and shall also contain the full p 
the holding to which the entry relates or in resp 
the omission complained of was made. 

(4) The Court shall, for the purpose of dis 
application filed under sub-section (1), follow the 
procedure, namely :— 

(a) The Court shall cause notice to be served on the 
persons named in the application in the manner as 
provided in the Code of Civil Proceudre, 1908; 

(b) The Court shall, within seven days of the filing of an 
application under sub-section (1), send a copy thereof, 
by registered post at the applicant's cost, to the 
Revenue-officer concerned for holding a local 
inquiry, in presence of the parties concerned, on the 
subject matter of the application and the Revenue: 
officer shall, within fifteen days of the receipts of the 
copy, hold inquiry and submit the report to the Court; 

(9 The Court may allow such reasonbale time as it va 
think fit to file objection to the inquiry ee 
referred to in clause (b) and, if no appearnace 2a in 
by the opposite party within the time eee 
the notice, and, if no objection is filed to eae ‘na 
report within the time so allowed, the Cn 
proceed ex parte with disposal of the applica d other 

taking into consideration the said report 

material evidence on record; and ib) 15 not 
(d) Where the report referred to in clause © eld 

submitted, or where objection referred to a and of 

is filed, the Court shall fix a date for hear” jl 

that date, after hearing the parties panes evident 

consideration the report, if any, and © this petal 
which may be adduced by the parties eae prope” 
shall pass such order as it may think just 


all contain 
an Order on 
articulars a 
ect of which 


posal of 
following 
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erson, whose interest has been affected by reason 
(5) Any K omission in the record-of-rights, referred to in 
fan en 0), may. within fourteen days of the filing of an 


ol ` 
a peo on under sub-section (1), appear to be added as co- 
plic 


i $. 
a ime Revenue-officer shall, for the purpose of an inquiry 
( 


der sub-section (4), have the same power as vested in a civil 
Ouch under the Code of Civil Proceure, 1908, including the 
wer Of,— P 

(a) enforcing attendance of any person, and examining 
him on oath; and 

(b) compelling the production of any document. 

(7) Within thirty days from the date of an order under sub- 
section (4), an appeal from that order shall lie to the District 
Judge who may, either himself hear the appeal or transfer it 
to any other Court subordinate to him but not below the rank 
ofa Subordinate Judge for hearing. 

(8) Decision under sub-section (4), if no appeal is preferred 
from it, or under sub-section (7), shall be final and conclusive. 

(9) Where the Court passes an order under sub-section (4), 
or sub-section (7), revising the entries or rectifying the 
omission complained of under sub-section (1), it shall notify 
the same to the Collector and the Collector shall correct the 
record-of-rights accordingly. . 

(10) Any person interested may produce a certified copy of 
e Pa to in sub-section (4) or sub-section (7) to the 
alterations ficer and the Revenue-officer shall make such 
effect to s in the record-of-rights as may be necessary to give 
uch orders, 
Tatin ia corrected under sub-section (9) or 
nally norms shall be deemed to have been prepared and 

(12) An cd under Chapter IV of this Act. 
of an set under sub-section (1) or memorandum 

at under sub-section (7) shall, notwithstanding 


in; 
c urt fee contained in the Court Fees Act, 1870, bear a fixed 
© Or Tupee one, 


the 
Rev 
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in accordance with such rules as may be made 
rnment in this behalf. 
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(13) For the purpose on an application ap 
isi and conse C A „offi! 
revision an quence of non-apperance Teviey, peve" vincial Gove: 


ions oi of sg Code of Civil Procedure, 1908, shall e eva oy articular, and without prejudice to the generality of 
mutandis apply. Mut 2) In P wer, the Provincial Government may make 


* ‘ ; ó 
143B. Correction of the Record-of-Ri h foregoing Pi of the following cases, namely :— 
Eht: than one-half of the total number of 


S u t less 


inheri —( iring i 
oy an er a a ee Prope os (a) where n° fe h di 
spective pe: Jies for such an order; 
amicably effect partition of the property among pà Satay | oe he preparation or revision] of such a record 
the death of the propositus. After such ae alter (b) ta calculated to settle or avert a serious dispute 
ition, ay existing OF likely to arise amongst the tenants; and 


agen partition shall be prepared and Signed h 
parties and shall be registereq af Y all 
Registration Act, 1908. 

(2) Upon presentation of the instrument of artiti area. 
prepared, signed and registered under subsection t (3) A notification in the official Gazette of an order under 
Revenue-officer shall revise the Khatian in accords ‘ sub-section (1) shall be conclusive evidence that the order has 
therewith. ae 

been duly made. 

143C. Procedure for Correction of the Record-of-Rights— (4) When an order is made under sub-section (1), the 

(1) The Revenue-officer on receipt of the notice under section  Revenue-officer shall record in the record-of-rights to be pre- 

89 shall open a file for mutation of record-of-rights and shall pared or revised in persuance of such order such particulars as 
issue notice to the co-sharers of the holding for mutation. may be prescribed. 

(2) For this purpose the Revenue-officer shall fix a date (5) When a record-of-rights has been prepared or revised so 
for objection if any. If no objection is raised within the | as to contain or include therein the particulars referred to in 
stipulated period, the Revenue-officer shall correct the record- sub-section (4), the Revenue-officer shall publish a draft of the 
of-rights accordingly. record-or-rights so prepared or revised in the prescribed 

(3) If any objection is filed by any co-sharer of the ean and for the prescribed period and shall receive and 
holding, then the Revenue-officer shall fix a date for hearing | — any objections which may be made to any entry 
both the parties, and after hearing, the Revenue-officer shall ai or to any omission therefrom during the period of 
pass an order stating the reasons thereof, and the record-of | a e Pige NSE 
rights shall be corrected accordingly." | TA Any person aggrieved by an order passed by the 

144. Revision of the record-of-rights : (1) The peo ee on any objection made under sub-section (5) 
Government may in any case if it thinks fit make 2° ea elow the an appeal to the prescribed Revenue Authority not 
directing that a record-of-rights in respect of any district P a Manner © rank of an Assistant Settlement Officer In such 
of a district or local area be [prepared oF revised)? bY a and within such period as may be prescribed. 

When all such objections and appeals have been 


t of rent is being or about to be made 


where a settlemen 
district, part of a district or local 


nd c 
Er tik a in respect of any 


` g dee! Consi 
Seot asp, 143C, added by the Act No 34 of 200 aae and disposed of according to such rules as the 
ords wi “et ee , the 
5. E words within square brackets were inserted to the word H 461 i - nment may make in this behalf, 
e E.B. State Acquisition and Tenancy (Amendment) ordinal big. 
53 


(E.P. Ord, No.VIII of 1967), section 23. E 
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Revenue-ollicer shall finally frame the record ang 
such record to be finally published in the Presorir cats 
and the publication shall be conclusive evider co manner 
record has been duly prepared or revised under this S 
(8) When a record-of-rights has been finally cli 
under sub-section (7), the Revenue-officer shall, wi 
time as the Board of Revenue may fix in this behatr, m 
certificate stating the fact of such final Publication aq a 
date thereof and shall date and subscribe the same wi ai 
name and official title.]7 ù his 
1444.8 Presumption as to correctness of record-of-rights ; 
Every entry in a record-of-rights prepared or revised under 
section 144 shall be evidence of the matter referred to in such 
entry, and shall be presumed to be correct until it is proved by 
evidence to be incorrect. 
144B.8 Bar to jurisdiction of Civil Court : (1) When an 
order has been made under sub-section (1) of section 144 
directing the preparation or revision of record-or-sights in 
respect of any area, then, subject to the provisions of section 
111, a civil Court shall not entertain any suit or application 
for the alteration of any rent or determination of the status of 
any tenant of the incidents of any tenancy in such area and if 
any such suit or application relating to such area is pending 
before a civil Court on or after the date of such order, it shall 
not be further proceeded with and shall abate and if any 
judgement, decree or order has been passed in any such sult or 
any order has been passed on any such application, after the 
said date, it shall be inoperative and of no legal effect. i i 
(2) No suit or application shall be brought in a civil a 
in respect of any order directing the preparation or ee 
record-of-rights under this Chapter or in respect of hee 
publication, signing or attestation of such a record oF any P 


Publishog 
Ithin such 


state 

7. Sub-sections (3) to (8) were inserted by the eer E? 
Acquisition and Tenancy (Amendment) Ordinance. 

Ord. No.VIIl of 1967), section 23. 24. 

Sections 144A and 144B were inserted, Ibid, secon“ 


m 
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a if any such suit or application is pending before a 
of it, aP į it shall nol be further proceeded with and shall 
urt, any judgement, decree or order has been passed in 
il or any order has been passed on any such 

n, it shall be inoperative and of no legal effect. 
pA ay of the cost of revision of record-of-rights : 
, the [preparation or revision]? of a record-of-rights 
(D yne directed under this Chapter in respect of any district, 
has M dletaet or local area, the expenses incurred in respect 
pat “i Iprepeřatioñi or revision]? shall be recoverable from 
i and other occupants of land in such proportions 
and in such instalments, if any, as the Provincial 
Government, having regard to all the circumstances, may 
determine : 

Provided that no part of these expenses shall be 
recoverable from the raiyats and other occupants in the case 
where the [preparation or revision] 9 of the record-of-rights 
has been undertaken under clause (c) of sub-section (2) of 
section 144 with a view to settlement of fair and equitable 
tents of such raiyats under the provisions of Chapter XIV. 

(2) The portion of the aforesaid expenses which any person 
is liable to pay under sub-section (1) shall be recoverable by 
the Provincial Government as if it were an arrear of rent due 
in respect of the holding or other interest, as the case may be, 


of such person, situated within the said district, part of a 
district or local area, 


- The = 
by tig: within square brakcets were inserted for the word “revision” 


1967 (Ep cote Acquisition and Tenancy (Amendment) Ordinance, 


rd. No.VIII of 1967), section 25. 


CHAPTER—XVIA! 


Land Survey: cane pa Survey Appellate 

145A. Land Survey Tribunal—(1) The Government 

notification in the Official Gazette, establish as m 

Survey Tribunals as may be required to dispose of 

arising out of the final publication of the last revised 
rights prepared under section 144. 

(2) The Government may, by notification in the official 
Gazette, fix and alter the territorial limits of the jurisdiction 
of any Land Survey Tribunal. 

(3) The Government shall in consultation with the 
Supreme Court, appoint the judge of the Land Survey Tribunal 
from among persons who are Joint District Judges. 

(4) No suit other than the suits arising out of the final 
publication of the last revised record of rights prepared under 
section 144 shall lie in the Land Survey Tribunal. 

(5) If any suit arising out of the final publication of the last 
revised record of rights prepared under section 144 is 
instituted in any civil court before the establishment of the 
Land Survey Tribunal under this section. 

(6) Subject to the provision of sub-section (7), any person 
aggrieved by the final publication of the last revised record of 
rights prepared under section 144 may, within one year from 
the date of such publication or from the date of the 
establishment of the Land Survey Tribunal, whichever is 
later, file a suit in such Tribunal. 

(7) A suit may be admitted within next one yè 
expiry of the period specified in sub-section (6). 
Survey Tribunal Is satisfied with the reasons for deli 
by the plaintiff. 

(8) The Tribunal shall be competent 
impugned record of rights to be Incorrect an 


May, by 
any lang 
the suits 
Tecord of 


ar after the 
if the Land 
ay shown 


are the 


ech 
to de eg 


d further 


1. Chapter XVIIA added by the Act No 9 of 2004 dated 10.3 2004 
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cerned office to correct the’ record of rights in 
the con! with its decision, and may also pass such other 


dance 
accor may be necessary. 


d Survey Appellate Tribunal—(1) The 
by notification in the official Gazette, 


o hear the appeals arising out of the judgment, 
der of the Land Survey Tribunals. 

(2) The Government may, by notification in the official 
Gazette, fix and alter the territorial limits of the jurisdiction 
of any Land Survey Apellate Tribunal. 

(3) The Government shall appoint the judge of the Land 
survey Appellate Tribunal from among persons who are or 
have been Judges of the High Court Division of the Supreme 


required t 
decree or OF" 


Court. 

(4) No appeal other than the appeals arising out the 
judgment, decree or order of the Land Survey Tribunal shall 
lie in the Land Survey Appellate Tribunal. 

(5) Subject to the provision of sub-section (6), any person 
aggrieved by any judgment, decree or order of the Land Survey 
Tribunal may, within three months from the date of such 
judgment, decree or order, prefer an appeal to the Land Survey 
Appellate Tribunal. 
una pee may be admitted within next three months 
if the ie Te expiry of the period specified in sub-section (5), 
Aone a Survey Appellate Tribunal is satisfied with the 

r delay shown by the appellant. 
ju dient a to the Appellate Division—An appeal from a 
shall te to g onder of the Land Survey Appellate Tribunal 
ithe Ren he Appellate Division of the Supreme Court only 
ate Division grants leave to appeal. 


145) 
Pur; D. Powers and Procedure of Tribunals—({1) For the 


Poses 
tibuna of disposal of suits or appeals, a Land Survey 
may be, a a Land Survey Appellate Tribunal, as the case 


all exercise the powers and follow the procedure 


O a 
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under the Code of Civil Procedure 1908 (V of 190) 

not inconsistent with the provisions of this Act Sa So far ag 

made thereunder in respect of the following matters the Tules 
(a) summoning and enforcing the attendance 0: 


person and examining him; of any 
(b) requiring the discovery and Production of 
document; any 


(c) requiring evidence on affidavit; 

(d) requisitioning any public record or a COPY thereof 

from any office; 

(e) issuing commissions for the examination of 

witnesses or documents and 

( such other matters as may be prescribed by rules, 

(2) Any proceeding before a Land Survey Tribunal or a 
Land Survey Appellate Tribunal shall be deemed to bea 
judicial proceeding within the meaning of section 193 of the 
Penal Code (XLV of 1860). 

(3) A Land Survey Tribunal or a Land Survey Appellate 
Tribunal shall sit at such place or places as the Government 
may fix. 

(4) The judge of the Land Survey Tribunal or Land Survey 
Appellate Tribunal may make such administrative 
arrangements as he considers necessary for the performance 
of the functions of the Land Survey Tribunal or Land Survey 
Appellate Tribunal, as the case may be. vi 

(5) The Land Survey Appellate Tribunal may, of er A 
motion or upon an application made to it, by order n = one 
transfer, at any stage of the proceeding, any suit oil 
Land Survey Tribunal to another Land Survey Tri 
within the territorial limits of its jurisdiction. subi! 

145E. Finality of Tribunals' decisions and orde ellate 
to the decisions and orders of the Land Survey aa as 
Tribunal and the Appellate Division of the Supre™® {sun 
the case may be, the decisions and orders of the Lam 
Tribunal shall be final. 


D a 
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Bar to jurisdiction of Civil Courts—No suit arising 
publication of the last revised record of rights 
d under section 144 shall lie in any civil court within 
jtorial limits of the jurisdiction for which a Land 

the te aril js established under section 145A. 
co power to abolish Tribunals, ete.—The Government 

a ‘notification in the official Gazette, at any time, 
may, bY i 
sbolish any Land Survey Tribunal established under section 
145A and any Land Survey Appellate Tribunal established 
under section 145B, and while so abolishing, the Government 
shall, in the same notification, specify the courts where the 
suits, appeals and other proceedings pending in such 
Tribunals at the time of such abolition shall be transferred to 
and be disposed of. 

145H. Overriding Effect.—Notwithstanding anything 
contained to the contrary, in this Act or any other law for the 
time being in force, the provisions of this Chapter, shall 
prevail. 

145I. Rule making power—The Government may, by 
notification in the official Gazette, make rules for carrying 
out the purposes of this Chapter. 


i aai 


CHAPTER -XVII 

Jurisdiction, Appeal, Revision and Review 
146. Superintendence and control of Revenue off 

Subject to supervision by the Provincial Gover 
general superintendence and control over all Renea the 
shall be vested in, and all such officers shall be i ag 
to, the Board of Revenue. ordinate 

(2) Subject to the general superintendence and control 
the Board of Revenue, a Commissioner of a division aial 
exercise control over all other Revenue-officers in his 


cers : (1) 


division. 
(3) Subject as aforesaid and to the control of the 


Commissioner of the division, a Collector shall exercise 


control over all other Revenue-officers in his district. 

147. Appeals : Subject to any special provisions for appeal 
made in this part or in any rules made under this Act, an 
appeal shall lie from every original or appellate order made 
under any of the provisions of this Part by a Revenue-officer 


as follows, namely :— 


(a) to the Collector, W 
Revenue-officer subordinate to the 


(aa) to the Commissioner of the division, 
is made by the Collector of a district 
division; and 


iy #* © © ee > 


hen the order is made by @ 
Collector: 

when the order 
within the 


*» * xD 
ordet 
(co) to the Board of land administration when the 


is made by the Commissioner o 


148. Limitation for appeals : The perio 
run from 


an appeal under section 147 shall 
follows. that i 


10. Omitted p.o 12 of 1973 
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Jurisdictio 
he Commissioner of a 
sixty days. 

the Board of land 
ninety days. 


when the appeal lies to t 

division 
ph) whe? ; 
w administration --- 
+r + * 


the appeal lies to 


* ll 


ae * 
PA Revision : (1) Subject to any special provision for 
made in this Part, the Collector may of his own 
thin one month of the date of any order passed 
evenue-officer subordinate to him or on 


Part by a Ri 
plication ma at behalf within one month of the date 
revise such order. 


(1A) The Commissioner of a division may, of his own 
motion, within three months of the date of any order passed 
under this Part by the Collector of a district within the 
division or on an application made in that behalf within 
three months of the date of such order, revise such order. 


geet ttt 


revision 
motion wi 


ap 
ofsuch order, 


«x oe ‘œB 

s own motion, within 
d under this Part by 
ation made in 


(3) The Board of Revenue may, of it: 
six months of the date of any order passe! 
the Commissioner of a division or on an applic 
that behalf within six months of the date of such order, revise 
such order. 

(4) The Board of Revenue may at any time order the 
correction of any entry in a record-of-rights maintained 
eae this Part or in a settlement rent-roll prepared and 
be y published under this Part which, it is satisifed, has 

en made owing to a bona fide mistake : 

a eN that an order shall not be revised under this 
n if an appeal has been preferred against such order : 
aa ited further that no order for correction shall be 

e under sub-section (4) until reasonable notic: 


give 
n to the parties concerned to appear and be he 
Matter, 


has been 
ard in the 


12, gmnitted p-o 12 of 1973 
section (2) Omitted p.o 12 of 1973 


——— tt Cs 
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150. Review by Revenue-officers : (1) A Rey 
may, on application made in that behalf ties “Officer 
interested or of his own motion review any order an Party 
himself or by any of his predecessors in office unde, Passed by 
and in so reviewing any order, may modify oe Patt, 
confirm any such order : » Teverse gr 

Provided that— 

(a) an application for review of an order shall not 
entertained unless it is made within thirty days fi be 
the date of such order or, when such amim 
presented after the expiry of the said period of ra is 
days, unless the applicant satisfies the Revenu 
officer that he had sufficient cause for not making the 
application within the said period; 

(b) an order shall not be reviewed if an appeal has been 
preferred against such order or an application for 
revision of such order has been made to the superior 
Revenue Authority; and 

(c) an order shall not be modified or reversed on 
until reasonable notice has been given to the parties 
concerned to appear and be heard in the matter. 

(2) No appeal shall lie from an order rejecting an 

application for review or confirming on a review any previous 


order. 

151. Computation of the period of limi fl 
applications for remission and review under this Act os 
Sections 6,7,8 and 9 and sub-section (2) of section 29 of 
Limitation Act, 1908, shall not and, subject to the provi 
of Part V of this Act, the remaining provisions © Js an 
Act, shall, so far as applicable. apply to all suits, appe” 
applications arising under the said Part. 

(2) All suits, appeals and applications referred t 
shall be instituted and made within the time Pr 
therefor; and every such suit instituted, appeal pee 
application made, after the prescribed perio : 
N shall be dismissed, although limitation has not 


a review 


tation for appeals, 


o in Pa 


peen P 


i, we 


CHAPTER XVII—A 
s pecial Provisions for exemption of rent 

151A Exemption oF Rent in Respect of Certain Land.—(1) 
ithstanding anything contained elsewhere in this Act, 
Notwt malik or non-agricultural tenant holds any land 
eee “i used primarily as a place of public prayer or religious 
oo or a public graveyard or a public cremation ground, 
ly in the prescribed form, to the Deputy 
for exempting such land from payment of rent. 
three months from the date of receipt of such 
application, the Deputy Commissioner shall, after such 
enquiry as he deems fit, ascertain whether any land specified 

in the application is used as mentioned therein. 

(3) If the Deputy Commissioner is satisfied that any land 
specified in the application is used as mentioned therein, he 
shall determine, in the prescribed manner, the area of the 
land so used and pass an order exempting such area from 
payment of rent, and, if the Deputy Commissioner is not so 
satisfied, he shall pass an order rejecting the application. 

(4) If the area determined under sub-section (3) forms a 
part of a holding or tenancy, the Deputy Commissioner shall 
nia such area from the rest of the holding or tenancy and 

ate a separate rent-free tenancy for such area. 

Or a separate rent-free tenancy is created under sub- 
easily ), the Deputy Commissioner shall reduce the rent 
Seige respect of the holding or tenancy out of which such 
rent-free Habib is created in proportion to the area of such 

enancy. 
Nie Person aggrived by an order of the Deputy 
from tha en under sub-section (3) may, within thirty ea 
ok ate of such order, prefer appeal to the 

(6a) a, €r of the Division Seih 
ommission., person aggrieved by an order 0 e 

T of the Division under sub-section (6) may. 


wors 
he may 4PP 
Commissioner 

(2) Within 


Co 
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within sixty days from the date of such ofde 
application to the Board of Land Administrati, 
revision of such order. on 

(8) The Board of Land Administration may, at an 
its own motion, revise any order passed under this x time, of 
the Commissioner of the Division or the a 
Commissioner. Eputy 

(9) An order for exemption from payment of rent u 
this section shall take effect from the beginning bi 
agricultural year next after the date of such order. me 

Explanation.—In this section— 

(a) a place of public prayer or religious worship’ means q 
public place specifically earmarked, permanently preserved 
and regularly used exclusively for the purpose of offering 
prayers or worship by the followers of any particular religion 
or faith, such as Mosque, Jamatkhana, Eidgah, Temple, 
Church, Math, Synagogue, Pagoda, etc, and includes such 
adjuncts thereto as are necessary for such purpose and treated 
as appertaining to such place, but does not include any place 
used for deriving pecuniary benefit therefrom; and 

(b) ‘Deputy Commissioner’ includes Additional Depuy 
Commissioner (Revenue). 

151B. Re-assessment of Rent on Lands Exempted from 
payment Thereof under section 151A.—(1) When any lard 
exempted from payment of rent under section 151A ceases 0 
be used for the purpose for which such exemption mete be 
it shall be liable to be re-assessed to rent and it a 
competent for the Deputy Commissioner to re-assess ae 
of such land at a rate which he may deem fair and en oft 
having regard to the rates of rent generally paid for a ai 
similar description and with similar advantages i" 
village or in the neighbouring villages : 
= oe that no such re-assessment shi A 
ee a fifteen days' notice has been given 

o appear and be heard in the matter. 


ction by | 


ovisions for exemption of rent 299 


special Pr 
erson aggrieved by an order of the Deputy 
-cioner under sub-section (1) may, within thirty days 
commiss date of such order, prefer an appeal to the 
from jssioner of the Division. 

com person aggrieved by an order of the 
jssioner of the Division under sub-section (2) may, 
ee “ixty days from the date of such order make an 
Piraon to the Board of Land Administration for the 
H such order and the order of that Board shall be 
final- 


@*** +l 
(4) The rent re-assessed under this section shall be payable 


fom the beginning of the aggricultural year next after the 


date of such re-assessment. 


LO : 
mitted by P, O 12 of 73 
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CHAPTER XVII—B2 


Special Provisions of Exemption of Lang Re 
Relation of Agricultural Land 

[NB. This new Chapter was added after Chapter XVI 

A by 
SAT (3rd Amendment) Order, 1972 (P.O. 96 of 1972, Art, J by 

151C. ‘Exemption of Land Revenue in Respect 

Agricultural Land in Certain Cases.—Notwithstandi,, 
anything contained elsewhere in this Act and subject to the 
provisions of this Chapter, where the total area of 
agricultural land held in Bangladesh by a family does nt 
exceed twenty-five standard bighas, such family shall pe 
exempted from payment of land revenue in respect of such 
lands with effect from the first Baisakh of 1379 BS or from 
such date as it may be entitled to such exemption under 
section 151-1, as the case may be: 

Provided that a family holding a total area of agricultural 
land exceeding twenty-five standard bighas on the 16th day of 
December, 1971, shall not be entitled to claim any exemption 
from payment of land revenue as a result of decrease in the 
total area to twenty-five standard bighas or less due to ary 
transfer made during the period from the 16th day of 
December, 1971, to the last date from submissi 
statement under section 151-D: d 

Provided further that exemption from payment of i 
revenue under this section or under section 151- ahal te 
absolve any person from the liability of payment nic 
Development and Relief Tax under the Finance ( a 
Ordinance, 1958 (EP Ord. LXXXII of 1958), the sore 
Development and .Relief Tax under the Finance Laie e 
1970 (EP Ord. XVI of 1970), the Education Cess WT yid 
Bengal (Rural) Primary Education Act, 1930 (Bengal ordet: 
1930), and the Local Rate under the Basic Democratie’ Sis d 
1959 (President's Order 8 of (1959), payable on bias 


Venue in 


2. Inserted by Ordinance 21 of 1969, S.9 


on of the | 
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Lani 


and such other taxes, rates and cessess as may be 
nder any other law for the time being in force. 
ayable u pulsory Filing of Statements by Heads of 
151D- i More Than Twenty-five Bighas of 


aoa who either individually or with other members of 
of pme i held or hold more than twenty-five standard 
their ier a yicultural lands in Bangladesh on the 16th of 
pignas © ols or on the date of submission of the 
parm shall submit to the Revenue-officer a statement of 
a lands in such form and manner as may be prescribed. 
Heide that the Government may extend the time for 

statements in all cases or in any 


submission of such 
particular case Or class of cases or in respect of any area up to 


such date as it thinks fit. 
151E. Penalty For Non-Submission of Statements or 
Wilful Suppression of Land.—Any head of a family, who fails, 
without any reasonable cause, to submit the statement 
required under section 151D within the specified time or 
wilfully makes any omission from, or incorrect declaration 
in, the statement submitted by him under the said section, 
shall be liable to a fine which may extend to taka one 
thousand, and the land for which no statement has been filed 
a has been omitted from the statement or in respect of 
ch the incorrect declaration is made shall stand forfeited 
to the Government : 
the oded that where the failure to submit the statement or 
telates to ion from, or incorrect declaration in, the state 
orafter eae land transferred by any member of the family 
forfeited bat th day of December, 1971, such land shall not be 
actually ħela n equivalent quantity of land out of the lands 
ed in li y any member or membrs of the fimily shall be 
EIR 
Certain Go of Exempted Holdings for Re-assessment 
ent of ] ases.—If any person who is exempted from 
acquires at and revenue under section 151C subsequently 
Purchase gq Y time agricultural land by inheritance. 
> Sift, heba or otherwise which, added to the total 


_ a 
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quantity of agricultural land already held by tif; 
members of his family, exceeds twenty-five standang jh 


in the aggregate, the entire quantity of agricultural | itha; 

by him and the other members of his family shall be if a 

the payment of land revenue with effect from the foe 

dates, namely: ol lowing 
(i) in case of acquisition before the first day of Kart 

the Bengali year, with effect from the first g ik of 

Kartik of that year ; and ay of 

(ii) in case of acquisition on or after the first da : 

Kartik of the Bengali year, from the first day oe 

Bengali year next following the date of sick 


acquistion. 

151G. Compulsory Submission of Statement by Head of 
The Family Acquiring Land in Certain Cases.—A head ofa 
family, who, or any of the members of whose family, acquires 
agricultural land making the entire quantity of agricultural 
land held by such family liable to the payment of land 
revenue under section 151F, shall, within ninety days of the 
date of such acquisition, submit to the Revenue Officer 
statement of all agricultural lands held by him and the other 
members of his family in such form and manner as may be 
prescribed. 

151H. Penalty For Non-Submission of Statement or wilful 
Suppression of Land.—A head of a family, who fails to submit 
a statment under section 151G within the specified time or 
wilfully makes any omission from, or incorrect desam 
in the statement submitted by him under the sad seoti 
shall be liable to a fine which may extend to pet 
thousand, and the land for which no statement has been etol 
or which has been omitted from the statement or in seat ited 
which the incorrect declaration is made shall stand forle 
to the Government. 


151-1 Exemption From Payment of Land Revenue n w 
of Decrease in Area.—Where the total area of agricultu ant 
held by a family liable to the payment of land T% syon 
decreases after the submission of the statement under 


or 
151D or section 151G to twenty-five standard bighas 


| hi 
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heritance or bona fide transfer, the head of such 
o in he apply. in the prescribed form, praying for 
fn (Oot payment of land revenue, to the Revenue- 
fon, the dates and reasons for such decrease, and the 
nae ar shall, on being satisfied about the statement 
z ee application after making such enquiry as he 
made in ass an order allowing such exemption with effect 
gems M following dates, namely : 
aa in case the application is made before the first day of 
l kartik of the Bengali year, with effect from first day 
of kartik of that year ; and 
in case the application is made on or after the first 
day of Kartik of the Bengali year, from the first day of 
the Bengali year next following the date of such 
application. 

151J. Definition of Family and Head of Family.—For the 
purpose of this Chapter— 

a) "family" in relation to a person includes such person 
and his wife, son, unmarried daughter, son's wife, son's son 
and sons’ unmarried daughter : 

f Provided that an adult and married son who has been 
living in spearate mess independently of his parents 
continuously since befoe the 16th day of December, 1971, and 
plore Son and unmarried daughter shall be deemed to 
‘ute a separate family : 

oF lle fitther that in the cases of lands held under 
teliades Ps -aulad, debuttor or any other trust where the 

ave no right to alienate such lands as their 


ue t 


oficer 
pevenu e 


(ii) 


Perso; 
Shenae eee all such beneficiaries together shall be 
E constitute a separate family in relation to such 


a “head ofa family” means— 


Pro eis Pome other than those mentioned in the second 

aik (a) the person, male or female, in relation to 
Yy is determined by the Revenue-officer in the 

manner; and 

aig cases mentioned in the second proviso to clause 
alli, Sebait or Trustee, as the case may be. 


a 
Mescrity 


(ti) | 
fa), the M t 


152. Power to make rules : (1) The Provincial 


CHAPTER -XIX 
Rules. 


Gove; 


may, after previous application, make rules for ent 


the purposes of this Part. 
(2) In particular, and without prejudice to the 
the foregoing power, such rules may provide for 


Carrying out 


generality of 
all or any 


the following matters, namely :— 


(a) 


(b) 


(c) 


(a) 


(e) 


(C) 


(h) 


the form of the application referred to in sub-sectig 
(1) of section 86 and the manner of and Procedure i 
determining the amount of abatement referred to in 
that sub-section; 
* * * * * a 
the form of the notice referred to in clause (a) of sub- 
section (1) and sub-section (4) of section 89 and the 
amounts of process fees referred to therein; 
the Revenue Authority referred to in sub-sections (3) 
and (4) of section 90; 
the form of the notice referred to in clause (b) of sub- 
section (1) of section 92 and the manner in which and 
the period within which such notice is to be given, and 
the manner of publication of the notice referred to in 
sub-section (3) of that section; 
the manner of selection of land by the Revenue-officer 
for transferring encumbrances under section 94; ™ 
the procedure to be followed and the power one 
exercised by Revenue-officers in determining 
rent-rates referred to in clause (a) of sub-section der 
section 99, and the form of a table of rent a An 
that clause, the manner of preparing such ta 
the particulars to be specified therein: e b) of 
the form of a settlement rent-roll under clan’ aring 
sub-section (1) of section 99, the manner of S 
the same and the particulars to be specified p 

h 


Ls 
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j) 


(k) 


(0) 


(m) 


(n) 


(o) 


(q) 


(r) 


(s) 


2 
` Clause (P) w: 


p =a 
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anner of determining the normal yield per acre 
the a referred to in clause (b) of sub-section (2) and 
of a section (3) of section 100; 

i? ermining the average rate of rent 


anner of deti 
Med to in clause (f) of sub-section (2) and in sub- 
re 


section (3) of section 100; 
the manner and period of publication of a draft table 
of rent-rates under sub-section (1) of section 101 and 


the Revenue Authority referred to in sub-section (3) of 


that section; 
the manner and period of publication of a draft 


settlement rent-roll under sub-section (1) of section 

108, and the disposal’ of objections under that sub- 

section; 

the confirming authority referred to in sub-section (1) 

of section 109 and the manner of final publication of 

the settlement rent-roll under sub-section (3) of that 

section; 

the superior Revenue Authority referred to in sub- 

section (1) of section 110; 

the manner of presenting an appeal referred to in sub- 

section (1) of section 111: 

e * * * * a2 

the form of the application referred to in sub-section 

(1) of section 119; 

the manner of making the inquiry referred to in sub- 

Section (1) of section 120, the supcrior Revenue 

Authority to whom the application referred to in that 

sub-section is to be submitted by the Revenue-officer 

and the procedure to be followed in dealing with the 

pplications referred to in sub-section (2) of that 

Section; 

ome of preparation of the scheme for 
ation of holdings referred to in sub-section 


as omitted by E.P. Act No. VI of 1964, section 7. 


306 


(t) 


(u) 


(v) 


(w) 
(x) 
(y) 


(2) 


(za) the manner in which the record 


(zb) the procedure to b 


o 
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5 0 


(1) or section 122 and the appoi 
sbiation wb thë Advlsory Comites oot Tiiti 
sub-section (2) of that section; referred to in 
the manner and period of. publication 
scheme for consolidation of holdings Ae a draft 
section (1) of section 123 and the Fasa Sub. 
objections under that sub-section; Posal of 
the period within which and the manner in whi 

iah a cha 
appeal under sub-section (1) of section 124 ae 
second appeal under sub-section (2) of that esis, 
shall be presented and the superior Revers 
Authority referred to in sub-section (1) of that section; 
the manner of assessment of the cost of proceedings 
for consolidation of holdings referred to in sub- 
section (1) of section 132 and the recovery of such cost 
under that sub-section; 
the dates of payment of instalments of rent referred to 
in sub-section (1) of section 135; 
the manner of payment or tender of rent by po 
money order under section 136; 
the form of the written receipt re 
138; 
the procedure to be followed in 
rent under section 141; 


stal 
ferred to in section 


recovering arrears of 


-of-rights referred t0 


d up-to-date: 
owers t0 be 
the record 


in section 143 shall be maintaine 
e followed and the p 


exercised by Revenue-officers in revising 


of-rights under section 144. 


1793 


1793 


1793 


1794 


1800 
1801 
1805 
1812 
1812 
1814 
1816 


1817 


Ļ E. B. Act XXVIII of 1951] 
THE SCHEDULE 

Enactments Repealed. 
(See section 80.) 


Bengal Regulations 
The Bengal Permanent Settlement 
Regulation, 1793. 

The Bengal Land-revenue Regula- 
tion, 1793. 


The Bengal Decennial Settlement 
Regulation, 1793. 

The Bengal Revenue-free Lands 
(Non-Badshahi Grants) Regulation, 
1793. 

The Bengal Revenue-free Lands 
(Badshahi Grants) Regulation, 
1793. 

The Bengal Native Revenue- 
officers Regulation, 1794. 

The Bengal Revenue-fre Lands 
Regulation, 1800. 

The Bengal Land-revenue Assess- 
ment Regulation 1801. 

The Cuttack Land-revenue Regula- 
tion, 1805. 

The Bengal Land-revenue Sales 
Regulation, 1812. 

The Bengal Leases and Land- 
revenue Regulation, 1812. 

The Ghatwali Lands Regulation, 
1814. 

The Bengal Kanungos Regulation, 
1816. 

The Bengal Patwaris Regulation, 
1817. 


Extent of repeal. 
4 


The whole 


So much as has 
not been 
repealed, 

Ditto. 


Ditto. 


Ditto. 


Ditto. 
Ditto. 
Ditto. 
Ditto. 
Ditto. 
Ditto. 
The whole. 
Ditto. 


So much as has 
not been rep: aled 


F u 
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Schedule 30: 
Short title. 9 
3 a: Short title. Extent of repeal. 
1819 The Bengal Kanungos and Patwaris | g, 3 | 4 
ati S| So muci 
Regulation, 1819. ot e as has Bengal Acts. 
1819 Il The Bengal Land-revenue Assess- > Tepealeq xi ‘The Bengal Land-revenue Sales Act, The whole.] 
ment (Resumed Lands) Regulation ilto, 11859 1859 
1819. i ee 
The Bengal Land-revenue Resump- Si a 
1819 Vol The Bengal Patni Taluks Ri 1862 va ie p omapnasaT 
tion, 1819 egula- Ditto tion Act, 1862. not been repealed 
¿ ; engal Rent Ri U = i 
1820 I The Bengal Patni Taluks Regul: 1865 Vill The Bengal Reni ecovery (Under: Ditto. 
tion, 1820 S Regula-| The whole, tenures) Act, 1865. 
1821 IV |The Bengal Land-revenue (Assis-| § ses] m [The Bengal andreei seamen Ditta; 
tant Collectors) Regulation, 1821. ia s A 
1822| vi | The Bengal Land-revenue Settle- Di jjis). AVE 1 | The Beneal eRe ee j wpisy 
z j 1868. 
ment Regulation, 1822. r 
1825 IX The Bengal Land-revenue Settle- Ditto, 1878 yn The Land Registration Act, 1876. Ditos 
ment Regulation 1825. : 1879 Vill The Bengal Rent Settlement Act, Ditto. 
1825 XN The Bengal Land-revenue Settle-| The whole. ee 
ment (Resumed Kanungos and 1897 v The Estates Partition Act, 1897. Ditto. 
Revenue-free Land) Regulation, 1904 m The Bengal Settled Estates Act, Ditto. 
1825. 1904. 
1825 XIV |The Bengal Revenue-free Lands | So much as has Assam Regulation. 
Regulation, 1825. not been repealed 1886 I The Assam Land and Revenue Regula- The whole. 
1827 v The Bengal Attached Estates The whole tion, 1886. 
Management Regulation, 1827. Assam Act. 
1828 m The Bengal Land-revenue Assess- So much as ka The Sylhet Tenancy Act, 1936. The whole. 
ment (Resumed Lands) Regulation, | not been repea 
1828. i 
1828 IV The Bengal Land-revenue Settle- Ditto. | 
ment Regulation, 1828. 
Central Acts. whole. 
1848 | XX |The Bengal Landholders’ Atten- The 
ee dance Act, 1848. s muchas has 
VI Th e! 853. 9 
e Rent Recovery Act, 1 not been eP ed 
1859 | v | The Bengal Ghatwali Lands Act, a e 
1859. L The 
S4 
The Bengal Tenancy Act, 1885. Section ss were inserted by E.B. Ordinance No IIl of 1956, 


> <C OO 


APPENDIX _; 
STATE ACQUISITION Rì 
(Originally Published under fi asi 
dated the 17th July, 1951 ang a 
October, 1951 - 


, raordinary, o 
31st October, 1951 respectively.) 


r provided in sub-rule (2), cause to bi 


1. Short title : These rul 
State Acquisition Rules, 191 E O ad mea Benga 
2. Interpretation : In 
repugnant in the subject o; 
Q) “the Act” means the 
and Tenancy Act, 19 
1951); 
(2) 


“section” means a section of the Act; and i 
(3)? 


“the Director of Land Records and Surveys" includes | 
the Additional Director of Land Records and Surveys. | 


CHAPTER -II 
Acquisition of the interest of rent-receivers under 


Chapter II of the Act. © The ne 

23. Notification under section 3 (1) and ees i gd 
tifications referred to in sub-section (1) and Sri No. Il 
section 3 shall be in the Form No. I e rent-recelv’® 
respectively appended to these rules where Form No. IA . 
are specified or described by name and in e rules wher 
Form No. IIB respectively appended to al to 
rent-receivers are specified or described ke the 
Wherein they have interests and shall con 
indicated therein. 


particu" 


1%. 
ebura, gs 


he 25th F! 
1. Inserted by Notification No.3036 L.R., dated t 


ist 
ted the 3 
2. Substituted by notification No. 4634 L.R., da 


aE, _| 
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4sPublication of Proclamation : () As soon as may be 
fter the date of acquisition of the interests of a Tent-receiver 
ode sub-section (1) of section 3in 
u 


any estate, taluk, tenure, 
3holding or tenancy, the Revenue Officer shall, in the manner 
€ published in Such estate, 
taluk, tenure, 3holding or tenancy, a Proclamation in the 
local vernacular, and English Specimen of which is Contained 
in the Form No. III appended to these rules, 


(2) The proclamation shall be 


(2) The notice may be served— 


(a) by delivering the same to the person who is intended 
to be bound by it or to his authorised agent, or, on 
failure of such service, by affixing the same to some 
Conspicuous part of the house in which the said 
person resides; or 

(b) by affixin 


S a copy of the notice to a conspicuous part 
of 


any of the cutcheries of any estate, taluk, eg 
holding or tenancy, held by the rent-receiver, = 
no such cutchery be found, by posting PAEA 
conspicuous place on any such estate, taluk, x 
holding or tenancy; or x 
by registered post to his usual place of — or 
the place where he may be known to reside. 


(c) 


3. Amend 
4 


July, 1953. 
1 ed by notification No. 9107 L.R., dated the 25th July, 


th August, 1951, 
“serted by notification No. 6849 L.R., dated the 8th Aug 


_ << 


N 
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5. Service of notice under section 4(1) and f 
preferred to therein : (1) The notice and the ret OTM of rot, 
in sub-section (1) of section 4 Sother than a cae, = 
(b) of sub-section (1) of section 4 for the ee un i 
statement of arrears of rent and cesses and te alin fa 
in clause (c) of sub-section (4) of section 3, shall a rel 
No. IV appended to these rules. 

(2) The notice may be served— 

(a) by delivering the same to the person who ts | 

to be bound by it or to his authorised isin 
failure of such service, by affixing the same oe i 
conspicuous part of the house in which the pon 
person resides; or sail 
(b) by affixing a copy of the notice to a conspicuous part 
of any cutchery of the estate, taluk, tenure, Sholding 
or tenancy, to which it relates, or, if no such cutchery 
be found, by posting it one some conspicuous place on 
such estate, taluk, tenure, Sholding or tenancy, or 

(c) by registered-post to his usual place of residence or to 
the place where he may be known to reside. 


ferred i 
der h 


ferreq i 
In the Fom 


6. Inspection of papers under section 4(6) and fees for 


taking copies thereunder: (1) The inspection of papers under | 


4 shall be permitted only on 
and at such time and place 
Revenue Officer may 


sub-section (6) of section 
application to the Revenue Officer 
and under such supervision as the 
prescribe for the purpose. 

(2) The fees referred to in the said sub-section for taking 
copies of papers shall be paid in the same manner and at T 
same rates as have been prescribed in rules 310 and 311 of 
Bengal Records Manual, 1943. 

7. Determination of rents for khas lands : 
passing an order determining the rent of any khas la! d give 
rent-receiver under section 5, the Revenue Officer shall 8 
the rent-receiver an opportunity of being heard. 

A Amended by nottication No.6334 L.R., dated the 4th MAY nae 

Amended by notlication No.9107 LR., dated the 25th JUN. 


p <C 
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when the rents of khas lands of any rent-receiver or 
12) ave been determined under the said section, 
er shall cause a notice to be served In the 
No. V appended to these rules elther Individually on the 
$ srs, or asa general notice In the village where khas 
essed are situated, according to the circumstances of 
Revenue Officer deems fit. 
yment under section 6 Bor section GA: (1) 
m payment under sub-section (1) or sub- 
Bor under sub-section (1) or sub-section 
ve made according to the agricultural 
able on such account for any such 
as possible after the close of such 


vi 
the Revenue Office 


lands assi 
each case as the 
8. Ad interim pa 
al ad interi 
of section 6 
(4) of section GA, shall t 
year, and the amount pay: 
year, shall be paid as soon 


The annu 
section (2) 


year, 
(2) Such ad inte 


entitled to it or to an 
registered or authenticated power-or-attorny to recelve 


same. The payment may also be made by postal money order 
at the written request of the payee subject to the condition 
that the money order charge shall be borne by him and met by 
deduction of the amount of such charge from the amount so 


orim payment may be made to the person 


agent duly appointed by such person by a 
the 


payable, 

9. Determination of net income under section 6 : (1) In 
determining the net income under sub-section (3) of section 6 
from a share or part of any estate, taluk, tenure, holding or 
tenancy, the amount of deduction to be made under Item (0 of 
the sald sub-section will bear the same proportion to the total 
annual land revenue or rent and cesses which were payable 
for the entire estate, taluk, tenure, holding or tenancy. 
immediately before the notified date as the share bears to the 
Md estate, taluk, tenure, holding or tenancy, or the area of 
ret sal bears to the area of the entire estate, taluk, tenure. 

S or tenancy, as the case may be: and 


(2) Omitted. 


— 


7 — — =e 
a, Substituted by notification No. 1295 L-A., dat 
‘mended by notification No. 9107 L. R, dated 


ed the 10th August, 1957- 
the 25th July 1953. 


——— | 


m 
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(3) The amount of deduction to be made und, 
ET item fy 
ti) of 


sub-section (3) of section 6 shall be determined 
average of the expenditure incurred fi at the an 
or the Muaj 
tioned in that item during such number a OSes me. 
Revenue Officer may deem fair and equitable ears ag the 
circumstances of each case. OPE in the 

(4) The collection charges referred to in ite 
section (3) of section 6 shall be the actual coll 
incurred by the Provincial Government, s 
maximum laid down in that item. 

10. Service of notce, regarding ad interim Payment : When 
the amount of ad interim payment for any year receivable by 
any rent-receiver under sub-section (1) or (2) of section 6 %r 
under sub-section (1) or (4) of section 6A has been determined, 
the Revenue Officer shall cause to be served on the rent- 
receiver a notice thereof in the Form No.VI appended to these 
rules in the manner provided in rule 1. 

11. Appeals under section 7: 10(1) The superior Revenue 
Authority to whom an appeal under section 7 shall lie shall 
be— 

(i) the Collector of the district in which the office of the 
Revenue Officer against whose order the appeal is 
preferred is situated, if such Revenue Officer is an 
officer subordinate to the Collector, 

(ii) the’ Commissioner of the Division, if th 
appealed against was passed by the Collector ° 
district as a Revenue Officer, and 

(iii) the Director of Land Records and S 
order appealed against was passed by 
Officer, and the Settlement Officer. i 
appealed against was passed by a Revenu 
subordinate to him. pall be 

__ (2) Every memorandum of appeal under section T 
in writing and verified, shall state the grounds 0n Y 


to ad 


™ (iv) of sub. 
ection Charges 
ubject to the 


e order 
fa 


3. 
09. Amended by notification No. 9107 L.R., dated the 25th July, es 15l- 
+ Substituted by notification No. 1062 L.R., dated the 24th Nov 
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j<¢ based and shall be accompanied by a certified copy 
is er appealed against. 

appeal against an order of a Revenue Officer under 
(3) an via) of section 4 shall be presented within one 
the date of the order appealed against, and an 
t an order of a Revenue Officer under section 5 or 
tan order of a Revenue Officer determining the amount 
ad interim payment under section 6 or section 6A shall 
within one month from the date of service of the 
rule 7 or 10, as the case may be, relating to such 


apPe 
of the ord! 


agains! 


of any 
be presented 


notice under 


order. 
11A.1!Payment of ad interim compensation : When the 


amount of ad interim payment payable to any rent-receiver 
under section 6 or 6A has been finally determined after 
disposal of appeals, if any, it shall be paid as promptly as 
possible by the Revenue Officer, to the rent-receiver entitled 
thereto or to any person duly authorised by him in writing to 
receive such payment or on the written request of the rent- 
receiver, the amount payable may be remitted to him by 
postal money order, the cost of remittance being met out of 
such amount. 

12. Manner of payment of fine under section 8: The fine 
imposed under Chapter 11 of the Act shall be duly paid in cash 
into a Government Treasury, and a copy of the receipted 
treasury challan showing the credit shall, within 7 days after 
the expiry of the period referred to in section 8, be submitted 
to the Revenue-officer imposing the fine. 

Be Authority for granting permission for transfer under 

tango 9: The authority for granting permission for the 

ia sid any estate, taluk, tenure, 12 holding, tenancy or 

tlie dist T sub-section (1) of section 9 shall be the Collector of 

enanc ct in which such estate, taluk, tenure, holding, 
Y or land or a major portion of it is situated. 


1. n l 
i tule was inserted by notification No.468 L.R., dated the 13th April, 
m 0, published in the Dacca gazette, Part |, dated 28th April, 1960. 
ended by notification No.9107 L.R., dated the 25th July, 1953. 


Va 


CHAPTER -M 
Rules relating to the special provisions jn Chapt 

Act regarding lands held in lieu of Beal Tot the 

14. Determination of fair and equitable at . 

11(2) : The Collector shall give the parties an opport 
being heard before passing an order under Sit aeai nity of 
section 11, determining the fair and equitable init 
land. any 
15. Forms of applications under sections 11(2), 12(1) and 


under Section 


13(1) : An application under sub-section (2) of section 11 sub- + 


section (1) of section 12 and sub-section (1) of section 13 shal 
be in the Form Nos. VII, VIII, and IX respectively appended to 
these rules and shall contain, so far as may be possible, the 
particulars specified therein. 

16. Process fee referred to in section 15 : (1) The process fee 
referred to in section 15 which shall accompany an 
application under sub-section (2) of section 11 or sub-section 
(1) of section 12 or sub-section (1) of section 13 shall be paid 
according to the scale specified below :— 

(i) For each notice, whether directed to one or more 
persons where such persons reside in the same 
village—Rupee one and annas four. i 

ri š d on persons 

(ii) Where the notice is to be serve: ed fot 
different villages, a separate fee shall be charg 
service in each village. 

(2) The process fee payable under this rule $ 

court-fee stamps. 


hall be paid in 


CHAPTER -IV 
preparation or revision of record-of-rights under 
Chapter IV of the Act. 

17. General control and supervision : Except as otherwise 
rovided for by the Act or by these rules, all proceedings and 
orders of a Revenue Officer passed in the discharge of any duty 
imposed upon him by the Act or these rules shall be subject to 
the supervision and control of the Provincial Government; 
and the proceedings and orders of each Revenue Officer under 
the Act or these rules shall be subject to the supervision and 
ontrol of the Revenue Officer or Revenue Officers to whom he 
may be declared or ordered by the Provincial Government to 

be, for the purposes of the Act or these rules, subordinate. 

18. Particulars to be recorded in the record-of-rights : 
Where an order is made under section 17 for the preparation 
or revision of a record-of-rights, the particulars to be recorded 
shall include, either without or in addition to other 
particulars, some or all of the following, namely:— 

(a) the name, father’s name and address of each tenant or 

occupant; 

(b) the class or classes to which each such tenant or 
occupant belongs, that is to say, whether he is a 
properietor, tenure-holder, raiyat holding at fixed 
rates, settled raiyat, occupancy raiyat, non- 
occupancy, raiyat, under-raiyat, with or without a 
right of occupancy, or a non-agricultural tenant, and 
if he is a tenure-holder, whether he is a permanent 
tenure-holder or not, and whether his rent is Hable to 
enhancement during the continuance of his tenure; 

(©) the situation, class, quantity and one or more of the 
boundaries of the land held by each tenant or 
occupier; 

(d) the name, father's name and addres 
landlord; 

) the name, father's name and a 
Proprietor in the local area or estate; 


s of each tenant's 


ddress of each 
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(h) 


@ 


@) 


(k) 


(0) 


(m) 


(n) 


>, we 
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for preparing or revising a record-of-rights : 


the rent payable at time the i 
P% record-of-rights is pe de under sub-section (1) of 
n made under sub-section of section 


prepared, as well as the rent determine g 
equitable according to rules 28-30; as fair ang when R 
i a 


the amount payable in respect of A in res 
pasturage, forest-rights, rights over Ashen es hts of pevenue gone M orien ali beprctared or wdc in 
like at the time the record-of-rights is being n the Jocal ae 5 sreseribed in the rules in this Chapter and the 
the conditions and incidents appertaining tea the fl ordinarily consist of the following stages namely 
rights, and if the amount is a gradually ee work S 

one, the time at which, and the amount by wnt +} iy traverse survey: 

increases; ' (ii) cadastral survey; 

the mode in which the rent has been fixed whether by (iii) erection of boundary marks; . 

contract, by order of a Court, or otherwise; (iv) preliminary record-writing (or khanapuri); 

if the rent is a gradually increasing one, the time at (v) local explanation (or Bujharat); 

which and the steps by which it increases; (vi) attestation; 


determination of fair and equitable rent and prepa- 
ration of the settlement rent-roll; 


landlord in respect of— 
(i) the use by tenants, of water for agricultural (viii) publication of the draft record under sub-section (1) 


purposes, whether obtained from a river, jhil, of section 19; 
tank or well, or any other source of supply, and (ix) disposal of objections under sub-section (1) of 


(ii) the repair and maintenance of appliances for section 19; 
securing a supply of water for the cultivation of (x) filing of appeals under sub-section (2) of section 19 


the land held by each tenant or for prevention of and disposal thereof; 
the onrush of floodwater, whether or not such (xi) preparation of the final record; and 


appliances be situated within the boundaries af | (xii) publication of the final record under sub-section (3) 
| 
| 
| 


the rights and obligations of each tenant and (vii) 


such land; of section 19; 
the special conditions and incidents, if any. a that any or all of the first six stages may be 
tenancy; lar ie or a new stage added, according to the circumstances 
any right of way or other easement attaching t0 the | and ea with the approval of the Director of Land Records 
; rveys. 
land for which a record-of-rights is being aA | 20, Sreda s er 
if t-free, whe er addi power of Revenue officer appointe e 
se land is claimed to be igor aia whether Nee designation of Settlement officer : A Revenue 
renidi kein ae $ land without tleme, * appointed with the additional designation of “Set- 
not the occupant is entitled to hold the t nt Officer” under rule 39, may, at any time before the 


r whe Pub 
payment of rent, and if so entitled, Yn% bg cton of the final record, direct that any portion of the 
8 in respect of any district. part of a district or local 


of the 


authority; ndet area sh 
u 

the rent determined as fair and equitable lake, a ap cancelled and that the proceedings shall be 

section 26. = esh from such stage as he may direct. 


> = 
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21. Traverse Survey : The cadastral survey sh, 
upon a traverse survey, and such traverse sh 
carried out by theodolite observations TE o 
traverse survey ‘shall be connected with Se P 
which have been fixed by previous surveys, Px 

22. Cadastral Survey : (1) In the course of 
under section 17, a large scale map showin, 
railways and other physical features of the Cone Tivers, 
homesteads and other fields, shall be pre TY, aS Well ag 
village, as the unit of survey and record. pared for ear 
neu selina within the external bound. 

ge maps of any previous survey is unsuit 

as the unit of survey and record, the Revenue Officer ap, i 
with the additional designation of Settlement Officer sha 
after ascertaining, as far as possible, the opinions of the a 
people concerned, submit his proposals for the determination 
of the area to be adopted as the unit of survey and record, to 
the Board of Revenue, through the Controlling Officer or 
Officers to whom he is subordinate. The unit shall, | 
sanctioned by the Board of Revenue, be declared and adopted 
as a village in preparing or revising the record-of-rights. 

23. Erection of boundary marks : Boundary marks ofa 
permanent nature shall ordinarily be erected at every point 
where the boundaries of three villages meet, and any also be 
erected at any other points where this necessary, 17 the 
opinion of the Revenue Officer, for the definition of ‘he 


boundary. 

24. Preliminary record-writi 
following stages the draft record sh: 
record shall consist of statements of rights We ped 
hereinafter styled as the khatians. There shall ordinari af 
separate khatian for each person interested, Or each g" opet 
persons jointly interested, in the land, whether a5 P7 now 
etor, tenure-holder, raiyat, under-raiyat, occupa? 
agricultural tenant, and each khatian shall show eding” 
and liabilities of each person or group of persons, ot at Uns 
the particulars which have been specified in rule } ty 
stage, all such particulars shall find entry: b a 


all bep, 


as 
Tainan 
OSsible th 

* the 


More Points 


Proceegin, Ks 


ng : At this and me 
all be prepared. The d 


ut no © 


Po S 
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e e revenue, rent or cess, the class to which the 

t be ongs, OF the special conditions and incidents of the 
tenan At his stage: there shall also be prepared a fieldindex 
anged according to the serial numbers of the 
lage. This field-index shall not form part of 
ding the ownership of land, or 


Disputes regar 
f any interest in land, shall be decided by a 


kanungo in a summary manner and on 


as to th 


an" ra art 
hasta 
or the vi 


the draft record. 
ership © 
enue Officer OF a 

pasis of actual possession. 
25. Local explanations : When the areas of the fields have 
xtracted and entered in the preliminary record, a copy 
of each khatian shall be made over by a Revenue Officer or a 
kanungo to the person or group of persons in whose names the 
khatian has been opened, or to their representatives. Each 
khatian shall then be examined on the ground, with reference 
to the village map, by a Revenue Officer or a kanungo, and 
shall be explained to the person or persons concerned, or their 
representatives, if present. The Revenue Officer or kanungo 
shall make such corrections as are necessary in the map, in 
the draft record, and in the copies of the khatians which have 
been distributed, if they are produced for this purpose. At this 
stage, entries as to rent which is payable, according to the 
statements of both the landlord and tenant, shall be made in 
the draft khatians of the tenants and in such copies as are 
a, but the other particulars which were commited at 
ic stage of preliminary record-writing shall be deferred until 

stage of attesation. 

ine Attestation and allotment of land under section 20 (3) : 
landlon a of the operation shall be taken up after the 
to studi on tenants have been allowed a sufficient interval 
village seed copies of the khatians. The attestation of each 
village, At 7 be taken up ata convenient place in or near the 
Proclamati least one month before the attestation sages a 
notice te i shall be published in the village ee i 
appear bef e landlords and tenants and calling on eed ° 
them on the Revenue Officer on the date fixed, ae 
will al eir copies of the khatians. In this proclamation, 
so be called upon to submit, within 30 days of the 


the 


been €: 


they 
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publication thereof, statements detailing all the 1 


hold in the Province and the lands they intend to ae they 


sub-section (3) of section 20. In special cases th er 
however, be allowed to submit such statement after he Thay, 


of the said period but before the attestation of the o, iY 
: i Conn, 

khatian actually begins. When such statements ecteq 
furnished, the Revenue Officer shall open subsidiary inh duly 
khatians in the names of the landlord, or tenants con 
and transfer to them from main khatians the lands eae 
be retained under sub-section (3) of section 20. The ee ia 
be recorded in the main khatians with cross reference ‘ote 
subsidiary khatians. If no such statement is duly fuurnialieg 
the Revenue Officer shall, himself at the time of attestation, 
make allotment of lands up to the quantity admissible under 
section 20 by transferring to subsidiary (khanda) khatians to 
be opened in the names of the landlords and tenants con- 
cerned as aforesaid— 

(i) firstly, the lands covered by their homesteads and 
other buildings, except cutchery buildings, staff 
quarters, hats or bazars, 

(ii) secondly, cultivated and cultivable lands including 
tanks, care being taken to allot such lands which 
would, in the opinion of the Revenue Officer, be most 
advantageous to the allottee, and 

(iii) thirdly, vacant non-agricultural lands. 

As each person appears before him, the Re 

shall examine his khatian, read out all the important entries, 
make corrections where required, and see that the khatian!$ 
complete in all particulars. Disputes regarding the ownership 
of land, or the ownership of any interest in land, shall be 
decided by the Revenue Officer in a summary manner and T 
the basis of actual possession. In the khatian of a 
proprietor or group of proprietors, he shall enter with mee rf 
ene revenue payable to the Provincial Govern ner 
ears pt of each tenant or group of tenants 

hate Ae hand the class to which the tena a 
of the enaa the special conditions and inci aa 

cy and the rent lawfully payable or dellv 


venue Officer 


Record-of-Rights 323 


andlord oF group of landlords. In the khatian of each 
eac! tenant, the Revenue Officer shall also record the 
jandlo d oF ily payable by each person or group of persons. 
i Tce shall then sign and date the office copy of 
. and if the landlord or tenant produces his copy of 
se the Revenue Officer shall see that it corresponds 
ky ers copy SO attested. When the Revenue Officer has 
with the ¢ a attestation of all the khatians of a village, he 
complete up a formal proceedings to this effect. 
oe Choice and allotment of land under section 20(3) when 
ord-of-rights is revised by omitting the stage of 
attestation : If a record-of-rights is revised by omitting the 
stage of attestation, the Revenue Officer shall Jssue separate 
notices on those persons, who have khas lands in excess of the 
limit prescribed in section 20, to submit statements detailing 
the lands they intend to retain under sub-section (3) of that 
section, within a month of the service of such notice. If no 
such statement is furnished within that period, the Revenue 
Officer shall himself allot lands up to the quantity admissible 
under section 20, according to the principles laid down in rule 
26. 

28. Determination of fair and equitable rents : The 
Revenue Officer shall determine the fair and equitable rents 
of all lands according to the principles laid down in sections 
23, 24, 25, 26, 27 and 28. 

29. Determination of normal annual yield of land under 
section 24(4) : (1) The normal annual yield of any land, for 
oa such rent as is referred to in sub-section (4) of section 

is paybale shall be determined in the manner prescribed in 
Sub-rule (2) to (5). 

a rea thana, the Revenue Officer shall determine, by 
crops p I a the average outturn (in maund) of different 
acre, for different classes of lands. 
cnans Ta the Revenue Officer considers it necessary, he may 
determining the ne experiments to be made for the purpose of 
Class of lana ar average outturn of any crop per acre, for any 
n the thana. 


a rec 


p ~ 


bai 


324 State Acquisition Rules 1951 


(3) When the Revenue Officer has dete 
outturn under sub-rule (2), he shall ca 
thereto to be publish use the 

published at some conv 
x PER . enient 
village wihtin the thana, with a general Doti 
landlords and the tenants concerned th Se forming 
objections to such figures within thirty at they may 
rzind days from t file 
such publication. The fact of such Publicatio © date of 
date on which objections may be filed yaa the 
proclaimed in each such village by beat of ian, all also ty 
such publication. On the date of 
i (4) The Revenue Officer may, after considering the 
jection, if any, filed under sub-rule (3), revise th ob. 
outturn so determined. © average 

(5) For the purposes of sub-section (4) of section 24, th 
normal annual yield of any crop in respect of any land lay 
class shall bear the same proportion to the average outtum of 
such crop per acre determined for such class of land in the 
thana under the foregoing sub-rules as the area of such land 
bears to the area of one acre. 

(6) If the Revenue Officer thinks that the application of 
such average outturn to any land will be unfair or inequitable, 
he may, after giving the parties an opportunity of being heard, 
determine the normal annual yield of such land in such 
manner as he considers fit, and in doing so, he shall have 
regard to the circumstances of each case and record the 
reasons for and the basis of such determination. 

129A. Preparation of preliminary rent-roll : M 
Notwithstanding anything contained in these rules, a 
Director of Land Records and Surveys may order the ga 
ration, at any time before the preparation of rent-rolls m i 
rule 30, a preliminary rent-roll for each village in wee o 
all lands of the following classes in the khas poe ia 
rent-receivers, cultivating raiyats, cultivating gnana, 

and non-agricultural tenants, namely:— 

(a) lands covered by homestead or any oe a such 

with necessary adjuncts thereto, other 
— ary, 1956 
1. Inserted by notification No.3036 L.R., dated the 25th Febrian 


ed the 

av 
figures reat 
Place į 


in eaeh | 
the 


Record-of-Rights 325 


puilding oF part of a building outside the homestead 
as is used primarily as office or cutchery for the 
collection of rents of any estate, taluk, tenure, 
holding or tenancy and may be decided to be acquired 
py the Provincial Government, 

lands used for agricultural or horticultural purposes 


i including tanks, 

lands which are cultivable or which are capable of 
cultivation on reclamation, and 

(d) vacant non-agricultural lands. 


(2) The preliminary rent-roll shall contain the following 


Q] 


particulars — 
(a) Names, fathers’ 
possessors and the owners. 
(b) Their shares and description of their rights. 


(c) Particulars of the land. 
(d) Fair and equitable rents determined according to the 
principles of sections 23, 24, 25, 26, 27 and 28. 


(e) Cesses payable. 

(3) Before preparing the preliminary rent-roll, the 
Revenue Officer shall publish a proclamation in the village 
informing the persons concerned of the time and the place at 
which the preparation of the roll will begin. 

(4) At the time and place fixed the Revenue Officer shall 
determine the fair and equitable rents payable for the lands 
after deciding in a summary manner the disputes if any, 
raised in the khanapuri stage or on the spot and shall then 
enter in the preliminary rent-roll the fair and equitable rents 
So determined. 

d Pa Preparation of settlement rent-roll : For the purpose of 
‘termining fair and equitable rents referred to in rule 28 the 

ea Officer shall prepare a rent-roll for each village in 
cordance with the following procedure :— 

f) Before preparing the rent-roll, the Revenue Officer 
Shall issue a proclamation informing all persons in 
whose names khatians have been opened, of the time 
and place at which the preparation of the rent-roll 


names and addresses of the 


D” < 
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will begin. If any person be absent th 
Officer shall make no entry in the Fenky veny, 
~r 
would have the effect of altering the rent o Which 
new rent of that person until a Special aati ga 
duly served on that person. € has been 
(ii) When determining the final entries to be m: 
rent-roll, the Revenue-officer shall read 9 ne IN the 
to be read out in his presence, the Principal Cau 
relating to the Ichatian of each person whose rae 
be settled and shall enter in the rent-roll with Frond bo 
hand the fair and equitable rent settled for each be 
khatian. Such 
(iii) The newly settled rents will then be Incorporated In 
the draft record-of-rights. 
31. Publication of the draft record-of-rights under section 
19 (1) : The Revenue Officer shall then publish the drat 
record-of-rights by placing it for public inspection free of 
charge, during a period of not less than one month, at such 
convenient place as he may determine. A proclamation shall 
previously be published in each village, informing all 
persons, In whose names khatians have been opened, of the 
place at which the draft record of that village will be open lo 
public inspection, the period during which 1t will be open W 


such inspection and the last date on which objections under | 


sub-section (1) of section 19 may be filed. Notwithstanding 
anything contained in the proclamation, the Revenue Officer 


may extend the perlod during which the draft record will be | 


open to Inspection and during which objections may be led. 
32. Disposal of objections under section 19 (1): ont 
forms of objection shall be supplied free of charge, 5 
objections shall, as far as practicable, be made In such a 
Along with the original objection, the objector shall fl ns 
copy or coples of the same for service on all other Le 
who, In the opinion of the Revenue Officer, are ce 
interested In the case. The Revenue Officer shall Issu? notice 
informing the objector and all other persons $0 intereste 
the date and place fixed for the hearing of the objection 
with each notice to a person, other than the objector " 


bo 
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of the objection. Objections regarding the 

a So d or the ownership of any interest in land, 
i A d by the Revenue Officer in a summary manner 
deci = actual possession. The record shall contain a 
siao of the evidence taken and an abstract of the 
brief nae decision. When a Revenue Officer directs that a 
sons ae be made in the rent recorded as payable by any 
change pre shall direct that a corresponding change shall be 
tenant, the cess, if any, recorded as payable by such tenant. 
made in s shall not be disposed of in the absence of any of the 
objection terially interested or their representatives, unless 


arties ma 

the Revenue Officer be satisfied, for reasons to be recorded in 
writing, that the notice was duly served on the person 
concerned. 


33. Filing of appeals under section 19 (2) : (1) Every appeal 
under sub-section (2) of section 19 shall be in writing and 
shall be accompanied by a certified copy of the order appealed 
against 2{and a process fee payable in court-fee-stamps 
according to the scale specified in rule 16.] 

(2) Every such appeal shall, within one month of the date 
of the order appealed against, be filed to the Revenue Officer 
appointed with the additional designation of Settlement 
Officer or to such Revenue Officer appointed with the 
additional designation of Assistant Settlement Officer as may 
be empowered by him in this behalf. 


(3) Before passing the final order on any such appeal, the 
Appellate Officer shall give the parties an opportunity of 
being heard and shall record in the proceedings an abstract of 
the reasons for his decision. 
eee Sprid of the final record : When all objections 
section (2 “Section (1) of section 19 and all appeals under sub- 

rate ie ) of that section have been disposed of and when the 

origin Laa has been corrected in accordance with the 

al and appellate orders on all objections, the Revenue 
ka ee 

The words within square brackets were inserted by notification 


N 
piace LAR, dated the 5th April, 1960, published in the Dacca 
©. Part 1, dated the 14th April 1960. 


—_ ee 


k 
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Officer shall proceed to frame the final record. 


record shall be prepared in conformity with the dr. finaj 

corrected as above, and shall consist of a series of €corg 

prepared in forms which are generally similar to th tiang 
e fo 


used for the khatians of the draft record. The khas 

TQ sh; 
form part of the final record. The final record shall be n Not 
or prepared in manuscript, according as the ie Printeq 
Government may, by general or special order, detent 

35. Publication of the final record under section a 
The Revenue Officer shall publish the final recordo 
by placing it for public inspection, free of charge, due 
period of not less than one month, at such convenient a 
he may determine. A proclamation shall Previously be 
published in each village informing the landlords and 
tenants of the place at which the final record of that village 
will be open to public inspection and the period during which 
it will be open to such inspection. 

36. Grant and revision of certificate under section 20 (4): 
The authority for granting a certificate under sub-section (4) 
of section 20 shall be’ the Collector of the district, and a 
certificate so granted shall be subject to revision annually 
unless the Provincial Government by a special order 
otherwise directs in a particular case or class of cases. 

37. Manner of selection of lands under section 20 (5) (i): 
(1) The portion of the lands to be selected under clause (i) of 
sub-section (5) of section 20 shall be such as would, in the 
opinion of the Revenue Officer, yield an annual net income 
equivalent to the amount exclusively applied annually to 
religious or charitable purpose without reservation of pe 
cuniary benefit for any individual. d 

(2) In determining the annual net income of any 
under sub-rule (1), the Revenue Officer shall have regard t0 
provisions in sub-sections (1) to (4) of section 39 an 

rules made thereunder. 

(3) The amount referred to in sub-rule (1) shall, 
wakf, wakf-al-aulad, debutter or other trust (b 


where the 
ereinafter 


3. See rules 53 to 55, 


an 
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s trust’) exists for more than ten years, mean the 
to a age or the amounts exclusively applied to 
ave eaenbte purposes during the last ten years, and 
religious or a the annual average of the amounts so applied 
in other capes a period elapsed since the creation of such 
during the in de such remuneration of the mutwalli, shebait 
trust; and the case may be, as the Revenue Officer may, in 
or fraser of the nature, extent and other circumstances 
considerati determine as fair and reasonable 4and in the case 
or wakf-al-aulad, also include the contribution 


referte 
ann! 


of the trus 
ofa wakf i f the Bengal Wakf Act, 1934: 
payable under section 59 oi ney engi ct, : 

Provided that in determining such annual average, the 
Revenue Officer shall not take into account any amount on 
account of remuneration of a mutwalli, shebait or trustee, 
unless the deed of trust expressly provides for payment of 
remuneration to him: 

Provided further that the remuneration of a mutwalli, 
shebait or trustee determined by the Revenue Officer as fair 
and reasonsable shall, in no case, exceed the amount of 
remuneration provided for in the deed of trust. 

(4) In determining the annual average of the amounts 
exclusively applied to religious or charitable purposes, the 
Revenue Officer shall examine the books of accounts, if any, 
maintained by the mutwalli, shebait or truestee, as the case 
may be, and hold such other enquiry as he thinks necessary. 

(5) The Revenue Officer shall call upon the mutwalli, 
shebait or trustee, as the case may be, to select lands up to the 
quantity admissible under sub-rule (1) in the manner as 
ae in rule 27, and on the failure of the mutwalli, shebait 
deli to make selection accordingly, the Revenue Officer 
Principle e the allotment as far as may be, according to the 

S laid down in rule 26 regarding such allotment. 
an Revision of record-of-rights under section 31 : (1) When 
ee OF made under sub-section (1) of section 31, the 
fficer shall revise or record such particulars, if any, 


4 Am 
Denn tea by notification No.15708 L.R., dated the 12th 
cember, 1956, 


o % 


_— 


330 State Acquisition Rules, 1951 


as may be specified in such order, 

procedure prescribed in sub-rule (2), 
(2) The Revenue Officer shall c 

proclamation in each of the villages 


i 
M accordance wy, th 
e 


ause to be 
Publ: 
concerned, info Isheg a 


landlords, tenants and other occupants of lanäs TMINg the 
village that a compensation Assessment-rol] will th 
© pre 


in respect of such village on the basis of the 
rights and calling upon them to furnish su 
may be necessary for revising or recording the particula 
referred to in sub-rule (1) and also to submit states ts 
detailing all the lands they hold in the Province and the H 
they intend to retain under sub-section (3) of Section 29 
within one month from the date of the publication of the 
proclamation. 

(3) In the matter of allotment of lands under sub-section 
(3) of section 20, the Revenue Officer shall follow the 
principles laid down in rule 26 regarding such allotment. 

(4) The Revenue Officer shall then determine the fair ant 
equitable rents according to the procedure laid down in rules 
28-30 and correct the record-of-rights on the basis of the 
information furnished under sub-rule (2) and incorporate 
therein the fair and equitable rents so determined. ; 

(5) The Revenue Officer shall then publish, in sent pee 
provided in rule 31, the record-of-rights as apa ne 
sub-rule (4) inviting objections agsinst any © ry 
omission from such record. 

(6) The mode of the disposal of objection 
rule (5) shall be the same a prescribed in rule 32. 


existing record., 
ch information a 


s filed under sv 


CHAPTER -V 
ers of Revenue Officers in preparing or revising record-of- 
rights and preparing Compensation Assessment-rolls. 
39. Powers vested in Settlement and Assistant Settlement 
- officers : When Revenue Officer is appointed for the purpose of 
preparation or revision of a record-of-rights, or for the 
urpose of preparation of compensation Assessment-roll 
under Part IV of the Act, within any district, part of a district 
or local area, he shall be appointed either with or without the 
additional designation of “Settlement Officer” or “Assistant 
Settlement Officer.” Every such officer is hereby vested with— 
(a) the power to cut and thresh the crop on any such land 
and to weigh the produce with a view to estimating the 
capabilities of the soil; and 
the power to take down evidence with his own hand in 
the English language in proceedings held under Part 
IV of the Act in which an appeal is allowed in 
accordance with the procedure laid down in the Code 
of Civil Procedure, 1908, for the trial of suits. 

40. Further power vested in Assistant Settlement Officer 
under Bengal Act V of 1875 : A Revenue Officer appointed with 
the additional designation of “Assistant Settlement Officer” 
is also hereby vested with all the powers of an Assistant 
Superintendent of Survey and of a Deputy Collector under the 
Bengal Survey Act, 1875. 

41. Further powers vested in Settlement Officer under 
Bengal Act V of 1875 : A Revenue Officer appointed with the 
additional designation of “Settlement Officer” is also hereby 
vested with all the powers of Superintendent of Survey under 
the Bengal Survey Act, 1875. 

S 42. Further powers vested in Settlement and Assistant 
|| Sttlement Officer : A Revenue Officer appointed with the 
| êdditiona] designation of “Settlement Officer” or “Assistant 
ettlement Officer” is also hereby vested with all the powers 
*“erelsable by a Civil Court in the trial of suits- 


(b) 


(> 


> el 
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43. Power of Settlement Officer to make oy 
matters to Assistant Settlement Officers ; A Ree, Cettaly 
appointed with the additional designation of ‘eae ie) 
Officer” may, by general or special order mae ten 
disposal to any Assistant Settlement Officer subord for 
him— Nate fg 

(a) objections under sub-sectlon (1) of section 

section (1) of section 40, 

(b) the settlement of fair and equitable rents, 

(c) the preparation of a settlement rent-roll, and 

(d) the preparation of Compensation Assessmentuoll, 

44, Power of Settlement Officer to withdraw and transfer 
cases : A Revenue Officer appointed with the designation of 
“Settlement Officer” may also withdraw from the file of any 
Assistant Settlement Officer subordinate to him any of the | 
proceedings mentioned in rule 43 and may dispose of them 
himself or transfer them for disposal to any other Assistant 
Settlement Officer subordinate to him. He is also declared to 
be the Revenue Authority for the purpose of sub-section (2) of | 
section 39. | 

45. Power of Collector where no special Settlement Officer 
is appointed : Where no special Settlement Officer has been 
appointed for any district, the Collector of that district is 
hereby appointed to discharge all the functions of a Revenue | 
Officer under Part IV of the Act and is vested with all th 
powers of a Settlement Officer under rules 39 to 44. 


46. Powers vested in Director of Land Records and ans | 
: In respect of all operations under part IV of the Act E 
have been placed under the administrative control on 
Director of Land Records and Surveys, East Bengal, 
Officer is hereby appointed to discharge all the ene ra 
Revenue Officer under the said Part and is vested with 2. č 
Powers of a Settlement Officer under rules 39 to 44. In ee 
of such operations he is further declared to be the oe 
Revenue Authority for the purpose of the second P? 
Sab-section (2) of section 57. 


19 and guy. 


Compensation Assessment-Rolls 992 


rs of tho Commissioner of State Purchase : ‘Ihe 


we: 
at: POY et of State Purchase ls hereby appointed to 


slone! 


harge € 4 
disch ted with all the powers of the Director of Land 
i g and Surveys under rules 39 lo 46, He 1s also declared 

pellate authority In the case of original orders on 


bJ cilons passed by the Director of Land Records and 
obje! n 


Surveys. 


p” < 


> 


CHAPTER -V1 


Preparation of Compensation Assessment, 
Chapter V of the Act. Tolls Unde; 


48. Form and manner of Preparing B 
Assessment-rolls and the particul: 


ars to be a 
Specifj, 

(1) The Compensation Assessment-rol] referred ea th 

n 


33 shall be prepared in the Form No. X appended to = Section 
and shall contain the particulars specified therein, Sei 

(2) Before preparing the Compensation Assessment-y 
the Revenue Officer shall issue a Proclamation informing i 
rent-receivers and also the persons whose khas lands in 
excess of the limit prescribed in s 


ection 20 will be acquired, of 
the time and place at which the preparation of the roll will 
begin.5 


(3) The Revenue Officer shall prepare the Compensation 
Assessment-roll on the basis of the record-of-rights finally 


published or deemed to have been finally published under | 


Chapter IV of the Act. 


(4) When determining the final entries to be made in the 
Compensation Assessment-roll, the Revenue Officer shall 
read out or cause to be read out in his presence the a 
entries relating to the properties and assets of each oe i 
whose compensation is to be determined, and am si E 
the Compensation Assessment-roll with his a 
compensation determined in respect of each such p vs ft 


determining 
gross assets : (1) Before calculating the sums oF - 


the expenditure or charges referred to in Jal 
section (1) of section 35, the Revenue ome smpe 
notice asking the rent-receiver in whose name pe 
Assessment-roll will be prepared to file stete e followiné 
month of the service of the notice giving 
information :— 


ation 
a 


1956- 


d the 12th December u 
5. Amended by notification No. 15708 L.R., date 
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sum payable by 
der the Bengal 
during the year 
€ case may be, of 


(a) his total agricultural income and the 
him as agricultural income-tax un 
Agricultural Income Tax Act, 1944, 
referred to in item (i) or item (ii), as th 
clause (a) of sttb-section (1) of section 35, supported by a 
true copy of the notice of demand in respect of the 
latest assessment, before such year, of his income 
under the said Act; 


(b) his total non-agricultural income and the sum payable 
by him as income-tax under the Income Tax Act, 1922, 
during such year, supported by a true copy of the notice 
of demand in respect of the latest assessment, before 
such year, of his income under the said Act; 

(c) the total annual expenditure, if any, incurred by him 
on account of the maintenance of any irrigation or 
protective works in the lands concerned during such 
year; 

(d) the actual collection charges incurred by him in 
respect of the interests concerned during such year and 
a period of nine years next preceding such year. 

(2) The Revenue Officer shall verify the statements filed 
under sub-rule (1) with the information collected by himself 
from official records or any other source. 

(3) In calculating the sums referred to in sub-clause (i) of 
clause (b) of sub-section (1) of section 35, the Revenue Officer 
shall have regard to the principle laid down in sub-rule (1) of 
Tule 9, 

50. The manner of apportionment of compensation 
between the holder of a temporary tenure or tenancy and his 
landlord ; The apportionment of compensation under clause 
2) of section 37 between the holder of a temporary tenure or 
tenancy and his immediately superior landlord shall be made 
^ the manner prescribed below :— 

(a) the total ae teks from such tenure or tenancy A 
first be computed under section 35 on the PEE 
assets payable to the holder thereof and Pie rule be 
So computed shall, for the purpose of 


| 
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deemed to be the net income of the i 
superior landlord; mme 
(b) the amount of compensation payable in res 
net income shall then be calculated pect 
applicable under section 37 to the cai the rate 
(including the net income computed aaa income 
preceding clause), of the immediate} T the next 
landlord from all his rent-receiving Patella =) 
Province; ` in the 

(c) out of the amount of compensation calculated und 

clause (b), the holder of the temporary tenure H 
tenancy shall get a sum equivalent to one-thirtieth í 
the amount of compensation so calculated multiplied 
by the number of complete years of the undexpired 
period of the temporary tenure or tenancy not 
exceeding thirty, and the immediately superior 
landlord shall get the balance, if any. 

51. Assessment of compensation in respect of properties 
dedicated exclusively to charitable or religious purposes : (I) 
The annuity referred to in clause (3) of section 37 shall be 
equal to the amount calculated in accordance with the 
principles laid down in sub-rule (3) of rule 37 : 

Provided that— 

(i) where in the deed of wakf, wakf-al-aulad, debutter oi 
other trust, as the case may be, any specified epee 
or any portion of the net income Splus the © 
tribution payable under section 59 0! 
Act, 1934, from the property held unde! 
been reserved for expenditure on religi 
{table purposes, the annuity shall not 
amount or portion of the net income, an 

(ii) the annuity shall in no case, excee 
income from such property as dete 
section 35. 

(2) If the annual net inco: 

determined under section 35 is 


diate, 


of Such 


ous oF © 
exceed § 


a 
ropet! 
me from such Eamovnt 


greater than 


6. Amended by notification No. 15708 L-R.» dated th 
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a annuity is admissible under sub-rule (1), the com- 

which § shall be payable for the balance of the annual net 

pensatio aad shall be assessed under the ordinary rate 

eom iple under clause (1) of section 37. 

a preparation of compensation Assessment-roll in 
„receiver having interest in more than one 


ect of a rent 
sIfa rent-receiver holds rent-receiving interests in more 
a, the amount of compensation payable for the 


f such interests shall be calculated in the 


(a) if Compensation Assessment-rolls are being 
simultaneously prepared for more than one such area 
the compensation shall be calculated on the total net 
income of such rent-receiver from all his rent- 
receiving interests in all such areas, and such net 
income and the compensation so calculated together 
with such other particulars as are required’ to be 
specified in-a Compensation Assessment-roll under 
section 33 and the 7rules made thereunder in respect 
of all such interests of the rent-receiver in all such 
areas shall be included in the - Compensation 
Assessment-roll for one of such areas or ina separate 
Compensation Assessment-roll to be prepared by the 
Revenue Officer in one of such areas; 

(b) if, in preparing the Compensation Assessment-roll 
for any new area or areas in which such rent-receiver 
holds any rent-receiving interests, it is found that a 
Compensation Assessment-roll or Compensation 
Assessment-rolls in respect of the rent-receiving 
interests of such rent-receiver in any other area OF 
areas has or have already been prepared and finally 
published under section 42, the compensation for the 
acquisition of the rent-receiving interests of such 
rent-receiver in such new area or areas shall be 


calculated at an amount equivalent to the difference 
ation admissible 


between (i) the amount of compens 
a ae ee 
if 
` See rule 48. 
< 
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on the total net income of such rent-recg; 

such interests in such new area or ar ceiver from 

or areas to which the roll or rolls so oa and the 

and (ii) the total of the amounts of lished rela 
com 


shgwn in such roll or rolls. Pensation 


53. Determination of net annual 
classes (a) and (c) (i) mentioned in Pa Ae lands of 
determining the normal annual produce of land ial (Din 
(a) of sub-section (3) of section 39, the Revenue Ofte me 
have regard to the principles laid down in sub-rules ae shall 
rule 29. o of 

(2) The cost of cultivation of any crop under sub-clause (j 
of clause (b) of sub-section (3) of section 39, shall, ee 
the maximum laid down in that sub-clause, be the on 
generally incurred in the locality for the cultivation of such 
crop by hired labour, which shall be ascertained by the 
Revenue Officer by local enquiry. 

(3) For determining the deductions to be made under sub- 
clauses (ii), (iii) and (iv) of clause (b) of sub-section (3) of 
section 39, the Revenue Officer shall, as far as may be follow 
the procedure laid down in rule 49. 

54. Determination of net annual pr 

, classes (b) and (a) mentioned in section 39 
pose of determining, under sub-section (4) 0 
net annual profit from any hat, bazar or land 
items (b) and (d), sub-section (1) of that section. S hat 
Officer shall issue a notice calling upon the person, n Me 
name Compensation ‘Assessment-roll will be prepared ent 
within a month of the service of the notice, 2 stal 
supported by documentary evidence, 
and net profits derived by him from suc af 
during the last five years or, where the hat oF baz? y since Ù 

less than five years, during the entire period £ ement 5 

establishment thereof. After examining such jries 

filed within that period, and making such endl! ortu d 

thinks fit and also after giving such perso” an opP 
being heard, the Revenue Officer shall asc®' S pers 
the annual average gross profits derived by SY° 


ofit from lands of 
(1): (1) For the pur 


hat, pazar or 
si 


P S 
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p hat, bazar or land during the periods as aforesaid and 
suc! getermine the annual average net profit after deducting 
then He annual average gross profit the revenue or rent, 

ie rates and taxes including income-tax and agricultural 
tax payable by such person in respect of, and 
harges and all other expenditure necessary for 
fits from such hat, bazar or land. 

(2) The annual average net profit as determined under sub- 
rule (1) shall be deemed to be the net annual profit from such 
hat, bazar OF land for the purpose of assessment of com- 
pensation under sub-section (1) of section 39. 

55. Calculation of annual letting value of non-agricultural 
Jands and compensation for buildings under section 39 (1) (e) 
and (f): (1) The annual letting value of the lands under items 
(e) and ( of sub-section (1 ) of section 39 shall be the rents 

e fetched, had they been let out, and 


that the lands would hav 
in determining such rents, the Revenue Officer shall have 
tion 23, so far as they 


regard to the principles laid down in sec! 
apply to non-agricultural lands. Á 
(2) In arriving at the actual cost of construction of any 
building less depreciation under item (f) (ii) of sub-section (1) 
of section 39, the Revenue Officer shall take into account the 
evidence if any produced, in respect of the actual expenditure 
for the construction of the building and Smay also obtain and 
take into account the estimates of a building expert of the 
a Government not below the rank of an Executive 
rica regrading the cost likely to have been incurred for 
ied onstruction of the building and the amount which should 
leducted from such cost on account of depreciation. 
PP Manner of apportionment of the compensation be- 
en a cultivating raiyat or cultivating under-raiyat or non- 
catara] tenant and his mortgagee under fection 39 (5) : 
un nie land, held by a cultivating raiyat or a cultivating 
säti aiyat or a non-agricultural tenant, for which compen- 
on is paybale under sub-section (1) of section 39, is subject 
Be sons Li at Lagoa 
8 
Amended by notification No. 2038 L-R., dated the 13th February, 


cesses: 
income 
collection c 
deriving Pro 


1954. 


ET 
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tonon gaerne compensation payable under th 
ultivating raiyat, cultivating e 
non-agricultural tenant shall be apportion i 
person and his mortgage in the following manne: twee 

(a) one-half of the compensation shall al Ba 
to the cultivating raiyat, culti Ways be payay 
5 , ivating under-ra; le 

non-agricultural tenant; and Taiyat o 
(b) ee money with the interest legally pa 
p-to-date in the case ofa mortgage carryin, able 
or the profits for the unexpired period of Pes, 
in the case of a usufructuary mortgage mee 
determined by the Revenue Officer in such ile 
he thinks fit, shall be payable to the mortgagee ie 
the remaining one-half of the compensation, and the 
remainder of the compensation, if any, shall be 
payable to such raiyat under-raiyat or tenant, in 
addition to the amount mentioned in clause (a). 

57. Publication of the draft Compensation Assessment- 
roll under section 40 (1) and disposal of objections : (1) After 
preparing the Compensation Assessment-roll under section 
33, the Revenue Officer shall cause a draft of it to be published 
in the same manner and for the same period as prescribed in 
rule 31. 

(2) The objections to the draft Compensatio! 
roll shall be filed and disposed of under sub- 


section 40 in the same manner as prescribed in rule 32. j 
41 and disposal ther 


58. Filing of appeals under section ting and 
: (1) Every appeal under section 41 shall be in wri a 
shall be accompained by a certified copy of the order apP® 
against. 

(2) The Superior Revenue Authority within the 
section 41 shall be — 

(i) the Director of Land Records an 
and the 
the Settlement Officer in cases where 
appealed against was passed by @ 
subordinate to him. 


d sup, 


n Such 


n Assessment- 
section (1) of 


meaning of 


d Surveys in all cases 


(ii) 
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passing the final order on any such appeal, the 
öl d Records and Surveys or the Settlement 
the case may be, shall give the party an opportunity 
heard and shall record in the proceedings and 

tract of the reaons for his decision. 
o Final publication of the Compensation Assessment- 
roll onder section 42 : The Revenue Officer shall publish the 
final Compensation Assessment-roll under section 42 in the 
same manner and for the same period as prescribed in rule 35. 
60. Publication of the proclamation under section 45 : The 
proclamation under section 45 in local vernacular shall, at 
Jeast 15 days before the end of the agricultural year in which 
the publication of the notification under sub-section (2) of 
de, be published in each village, Union Board 


section 43 is mai 
Office, thana, Sub-divisional Officer's Office and the 
Collectorate within which the village is situated. 


61. Assignment of tauzi number by the Collector under 
section 46 (1): After the final publication of the Com- 
pensation Assessment-roll, the Collector shall assign a tauzi 
number to all the lands under one tahsil and inform the 
Revenue Officer accordingly. The Revenue Officer shall, 
thereafter, re-arrange the khatians under that tauzi number 
by eliminating therefrom the entire chain of interests of rent- 
receivers and showing therein only the tenants who will come 
directly under the Provincial Government. 

62. Distribution of the record-of-rights under section 46(2) 
‘After the khatians have been reprinted as required under 
sub-section (1) of section 46, a copy of the khatian, with a copy 
of the manp of the village wherein the land is situated, shall 
be delivered free of cost, to the person or body of persons in 
whose name or names the khatian has been opened. 


3 Before 


of being 


ar 


CHAPTER -VIA 


Preparation of Compensation Assessment-ro| 
Chapter VA of the Act. 

62A. Verfication of returns, papers anı 
section 46A (2) : The verification of moet Under 
documents under sub-section (2) of section 46A cage an 
with the existing records-of-rights or by local en ‘be made 
both these means, according as circumstances ‘ayy or by 
necessary, the Revenue Officer may also prepare en y 
and records of any area. maj 

62B. Form and manner of preparing Compensati 
Assessment-rolls and the particulars to be specified techs 
2 (1) The Compensation Assessment-roll referred to in sul i 
section (3) of section 46A shall be prepared in the Fom | 


lls Under 


No.X(1) appended to these rules and shall contain the 
particulars specified therein. 

(2) Before preparing the Compensation Assessment-roll, 
the Revenue Officer shall issue a proclamation informing the 
rent-receivers of the time and place at which the preparation 
of the roll will begin.3 

(3) When determining the final entries to be made in the | 
Compensation Assessment-roll, the Revenue Officer shal 
read out or cause to be read out in his presence the principal 
entries relating to the properties and assets of each person 
whose Compensation is to be determined, and shall enter in 
the Compensation Assessment-roll with his own hand the 
Compensation determined in respect of each such person. 

62C. Application of certain rules : Rules 49 to 55 and 5719 
59 shall apply mutatis mutandis in the matter of preparation 
and publication of a Compensation ‘Assessment-roll u” j 
Chapter VA of the Act. 


1. fa 
Inserted by notification No.9107 L.R., dated the 25th July, 1956, 


Inserted by notification No. 7804 L.R., dated the 21st June, Wr ner, 
R., ih Decem 


a 
3. Al an 
sone by notification No. 15708 L.R., dated the 1 


CHAPTER -VI 
putes with regard to compensation under 
Chapter VI of the Act. 
Form of application under section 52{1) and manner of 

63. t of fee therefor : (1) An application under sub-section 

r aion 52 requiring the Special Judge to refer to the 
(1) a St any question of law shall be in Form No. XI 
pended to these rules. 

(2) The fee of fifty rupees referred to 
shall be paid in court-fee stamps. 

64. Manner of filing an appeal under section 53 : An 
appeal under section 53 relating to any land shall (i) contain 
full particulars of the connected land, 4(ii) state specifically 
the entry “sought to be revised and the relevant entry, if any, 
in the Compensation Assessment-roll which, according to the 
applicant, would require revision and (iii) give the grounds on 
which the appeal is based, and shall be accompanied by a 
certified copy of the order appealed against. 


pecision of dis 


in the said sub-section 


A M Panu mitra 


4. Om 
© Omitted by notification No. 9107 L-R., dated the 25th July, 1953. 


p” [a 


h 


bai 


CHAPTER -Vm 
Payment of compensation under Chapter vn 
y ` o 
m cs Manner of ascertaining excess payment f the Ant, 
: (1) Where a rent-receiver holds rent-recej ET Sectig 
more than one area for which Separat vin interest, h 
Assessment-rolls are prepared, no a Compe r 


deduction A TSation 
under sub-section (2) of section 57 in the cas all be Made 
ment of compensation under a Compensati OF the fst Pay- 
roll in respect of such interests, but the Rrena, Assessment, 
immediately on such payment, forward a ner oe shal, 
with the details of the deductions made tridek sn Se 
of section 58 and the amount of compensation ERN $ : 
under that section, to the Revenue Officers of Bie a 
where such rent-receiver holds rent-receiving tenes ee 
no Revenue Officer has been appointed at the time ah 
such area, to the Director of Land Records and Surveys i 


transmission to the Revenue Officer of such area when 
appointed. l 


(2) Before making any subsequent payment o com- 
pensation to such rent-receiver for his rent-receiving 
interests in any area under a different Compensation 
Assessment-roll the Revenue Officer shall ascertain, with 
reference to the information furnished to him under sub-rule 
(1) and also sub-rule (3), if any, by the Revenue Officers of 
other areas, if any excess payment has been made in such 
other areas according to sub-section (1) of section 57 and, ifso, 
shall deduct the amount of such excess from the amount af 
compensation payable to such rent-receiver under such rollin 
respect of such interests : the 

Provided that before making any such deduction, ra 
Revenue Officer shall issue a notice to the mare 
allowing him at least 15 days time to show caus : 
against such deduction. 

(3) As soon as any subsequent payment of compensa 
made to such rent-receiver under a Compensation ts 
ment-roll in respect of his rent-receiving interes” yof 
Revenue Officer making such payment shall forwat ge 


tion Is 
sess 


Le 
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_ with the details of the deductions made under sub- 
ion (2) of section 57 and sub-section (1) of section 58 and 
t of compensation actually paid under section 58, 

e Revenue Officers of other areas where such rent-receiver 
t kni rent-receiving interests in respect of which the 
come of payment of compensation has not been received 
under sub-rule (1) or this sub-rule, or, if no Revenue Officer 
has been appointed at the time for any such area, to the 
Director of Land Records and Surveys for transmission to the 
Revenue Officer of such area when appointed. 

(4) When the Revenue Officer decides to make any 
deduction under sub-rule (2), he shall record an abstract of the 
reasons for such decision. 

66. Co-ordination of activities of Revenue Officer : (1) The 
Director of Land Records and Surveys shall lay down a 
suitable procedure for co-ordinating the activities of the 
Revenue Officers working in different areas to guard against 
the overpayment of compensation in any area and also 
against the deduction of any amount under sub-section (2) of 
section 57 more than once in respect of the same excess 
payment. 

(2) When the stage of payment of compensation for rent- 
receiving interests of the same rent-receiver in different areas 
is reached at the same time, the payment of compensation 
under the Compensation Assessment-rolls in respect of all 
Such areas may be entrusted to the Revenue Officer of one of 
Such areas, 

67. Appeal under section 57 (2) : (1) Every appeal under the 
Second proviso to sub-section (2) of section 57 shall be in 
writing and shall be accompanied by a certified copy of the 
order appealed against. 

(2) Every such appeal shall lie to the Direcctor 7 TE 
th ords and Surveys who has been declared under — o 

€ Superior Revenue Authority for hearing such appea's- 


CHAPTER- IX 
Computation of the arrears of rent and cesses 
of fifty per centum of such arrears to the ae Payment 
receivers under Chapter IX of the ties Tent. 

68. Submission of statement of arrears : a 
possible after the date on which the intereats (ss Soon ag 
receiver in any land vest in the Provincial Contin oe 
clause (a) of sub-sectioin (4) of section 3 or under a ae 
section 44, the Revenue Officer shall serve a is ond ed 
the Form No. XII appended to these rules, Sint m 
submit a statement, in the form prescribed in anh se 
showing all arrears of rent, and cesses and interest, t 
which became due to him in respect of a 


accrued thereon, 
the said date and are not 


interests for any period previous to 
barred by limitation. 

5a a) Any such notice relating to the interests of any rent- 
receiver which havi 
under clause (a) of sub-section (4) of se 
to be a notice under item (b) of sub-sec 
shall be issued thereunder. 

(2) The statement referred to in sub-rule (J) shall be 
submitted within sixty days from the date of the service of the 
notice under the said sub-rule or within such further time, not 
exceeding fifteen days, as may be allowed by the Revenue 
omes, on application of the rent-receiver concerned. 

o3 If any rent-receiver fails to submit such statement 
within the time referred to in sub-rule (2), it shall, for ire 
purpose of computation under section 67, be deemed that me 
spend arrears were due to him and consequently he shall nat 

mtitled to any compensation under that section. t 
6of = yaen of the statement of arrears? 1) On os 
bs statement of arrears under rule 68, the Revenue or 

send copies thereof to the local tahsil officers 


ction 3, shall be deemed 
tion (1) of section 4 and 


5. | 
6. ree y notification No. 6334 L.R., dated the ath May, 1954, 
ed by notification No. 9027 L.R., dated the 2nd June 1959 


> S 


e vested in the Provincial Government | 
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g the tenants from whom the arrears 
d for returning the copies with the 
the remarks column. 

siders that it will not be 
may, instead of 


aminin, 
on by &* 
vertical hown as due an 


4 z. 
ete «of verification noted in 


Revenue 
proceed un 
hat sub-rule, 
tement himse! 
tice in the Form No. 
d on the tenants concerned. 

on of the arrears and the amount of 
ble under section 67 : (1) 7After veri- 
nd after giving the rent-receiver an 
d, the Revenue Officer shall make 
e statement and furnish a copy of 
e rent-receiver- 

ation of the arrears, it is 
hown as due to the rent- 
t as corrected under sub-rule (1), the 
er correction in the 
of such correction. 
ntum of the total 
t shown in the 
all, 8subject 
receiver aS 


Officer con 
der sub-rule (1), he 
call for necessary evidence 
If and for this purpose he 
XXIIA appended to these 


be serve! 
70. Compensati 


ity of being hear 
orrection in th 
t so corrected to th 
se of the realis 
t was worngly S! 


the statemen! 

(2) If, in the cour: 
found that any amoun 
receiver in the statemen 
Revenue Officer shall make furth 
statement and inform the rent-receiver 

(3) A total sum equivalent to fifty per ce 


amount of the arrears 8excluding interes 
statement corrected under sub-rules (1) and (2) shi 
able to the rent- 


to proviso to section 67 be pay’ 
compensation under that section. 
8(4) Before making any dedu! 
under the proviso to section 67, the Revenue 
a notice to the outgoing rent-receiver concerned allowing him 
at least fifteen days’ time to show cause, if any, against such 
deduction. 
ei, The instalments in which the co 
The rp section 67 and the manner o: 
aa payable as compensation under sub-rule (3) of rule 70 
fetes e paid in three annual instalments, 
ent being paid within two years from the date refe: 


ction of Government dues 
Officer shall issue 


red 


Ta 
Amended by notification No. 8218 L.R., dated the 44th May, 1955. 
ification No. 9107 L.R., dated the 25th July, 1953. 
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to in sub-rule (1) of rule 68 and the se 
instalments within three and four years 
said date. 


(2) In the first two instalments, fifty per c 
amounts actually collected under section 62 on Nisan! Of the 
arrears Sreferred to in sub-rule (3) of rule 70 sag Of the 
the balance of the total compensation payable cae Paid, ang 
sub-rule shall be paid in the third instalment, er the saj 


(3) Payments under this rule may be made 9p 
Revenue Officer] to the rent-receiver entitled thereto pes z 
person duly authorised by him in writing to receive ee h 
payment or, on the written request of the rent-receiver, i 
amount paybale may be remitted to him by postal mong 
order, the cost of remittance being met out of such amount, 

72. The Revenue Officer to take prompt action : The 
Revenue Officer shall take prompt action under rules 68, 69 
and 70, bearing in mind the provision of section 68, and take 
action under the Bengal Public Demands Recovery Act, 1913, 
for the realisation of the arrears before they are barred by 
limitation. 


cond ang 
h 
Tespectively fom 
ię 


on No4 
py notification ue 1 


9. The words within square brackets were inserted haka gazette, 


LR. dated the 13th April, 1960, published in the D 
dated the 28th April, 1960. 


p” < 


10 CHAPTER -IXA 

of arrears of rents and cesses due to the outgoing 

Reco execeivers under the special provisions in 
Chapter IXA of the Act. 
72A. Accounts of arrear collected by Provincial 

mment under section 68D : When the Provincial 

mmment grants an application made by a rent-receiver 
m sub-section (1) of section 68D, then as soon as may be, 
od later than six months, after the expiry of every 
pxcaleural year, an account of the amount of arrears of rent 
and cesses together with interest thereon due to the rent- 
receiver and collected by the Provincial Government during 
that year under sub-section (3) of the said section shall be sent 
by registered post to the rent-receiver under sub-section (4) of 
that section. 


Gove’ 


CHAPTER -X 
Scaling down of the debts of rent-receivers under 
Chapter X of the Act. 

73. Manner of making an application under section 70 (1): 
An application under sub-section (1) of section 70 shall be 
made in writing and shall be accompanied by a statement, in 
the form No. XIII appended to these rules, showing all his 
debts which are liable to be scaled down under the said sub- 
section and all his income from sources, other than interests 
in land during the last five years and other particulars 
Specified in the form. The application shall also be 
accompanied by copies of the last five years’ income-tax 
demand notices, if any, in respect of such income. 
T 


n 
s Maaned by notification No.22222 L.R., dated the 30th Decembe! 
57. 


A 


> el 
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74. Calculation of net annual income un, der secti, 
For the purpose of sub-section (1) of section 70,— on 79 W: 
(a) the net annual income from the interests ; 
acquired under the Act, other than khas cultivabie ands 
lands not bearing any profit and khas lands aa Waste 
buildings, shall be the net annual income or profit Py ty 
letting value, as the case may be, determined in respect ee, 
interests in the Compensation Assessment-rolj inde 
provisions of the Act; the 

(b) the net annual income from khas lands not acquired 
under the Act, other than khas cultivable waste lands not 
bearing any profit, vacant non-agricultural lands and lands 
covered by buildings, shall be calculated in the manner laid 
down in sub-section (3) of section 39 and rule 53; 

(c) the net annual income from khas cultivable waste 
lands not bearing any profit, whether acquired under the Act 
or not shall be calculated at such amount, not exceeding 


rupees three per acre, as the Revenue Officer may think | 


reasonable; 

(d) the net annual income from any khas vacant non- 
agricultural land not acquired under the Act shall be 
calculated at its annual letting value determined in the 
manner laid down in sub-rule (1) of rule 55, less the amounts 
of rent, cesses and taxes payable in respect thereof; 

(e) the net annual income from a building an 
covered by it, whether acquired under the Act or not, i 
calculated at their annual letting value or, if they are ae 
out, at the annual rent which they would, in the peor 
Revenue Officer, fetch, if let out, less the amounts Lei ie 
revenue or rent, cesses and taxes in respect thereof an 
cost of collection of rent, if any, for the lessee; 

( the net annual income from properties 
under the Act, other than interests from lands oF 
and the net annual income from other sources $ as he 
calculated by the Revenue Officer at such amir ed bY 
considers reasonable after considering the statemen his 

the indebted rent-receiver under rule 73 an 
creditors, if any, and making such other enquiries, 


d the Jand 
ll be 


not acquired 
puildings 
be 


| 
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fit and also after giving the indebted rent-receiver 
pe thinks editors an opportunity of being heard. 
and his cr manner of detrmination of the extent reduction in 

75. Then : (1) For the purpose of determining under sub- 
om of section 70, the extent of reduction in the net 
me from any interest suffered by a rent-receiver 
f the acquisition of such interest under the Act, 

Revenue Officer shall first determine the net annual 
bad e from such interest according to the provisions of rule 
ae then find out the amount of compensation assessed for 
such interest in the Compensation Assessment-roll. 

(2) The difference between the amount of the net annual 
income determined for such interest under sub-rule (1) and an 
amount calculated at three per centum of the amount of com- 
pensation assessed for such interest in the Compensation 
Assessment-roll shall be deemed to be the extent of reduction 
in the net annual income from such interest suffered by the 
rent-receiver as a result of the acquisition of such interest un- 
der the Act. 

76. The manner of publication of a notice under section 71 
(2) and the form of the statement referred to therein : (1) The 
notice referred to in sub-section (2) of section 71 shall be in 
the Form No. XIV appended to these rules. 

(2) The statement referred to in the said sub-section shall 
be in the Form No. XV appended to these rules and shall 
contain the particulars specified therein. 

(3) The notice shall be published in the Official Gazette and 


net in 
section (3) 
annual inco 
as @ result 0! 


“also by posting a copy thereof on the notice boards in the 


Lege the Collector and the Judge of the district and of the 
of the oe Munsiffs of the sub-division in which the office 
additio, evenue Officer publishing the notice is situated. In 
Ea n, the notice may be published in such newspapers in 
fit, PProved list of Government as the Revenue Officer thinks 


me A copy of such notice shall also be served on every’ 
aplana Whose names and addresses are furnished with the 
ation under sub-section (1) of section 70. 


1| “87 
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(5) The statement referred to in si 
submitted by every creditor within a Pp 
from the date of the publication of th 

e M 
(3) in the Official Gazette : notice under sib 

Provided that the Revenue Officer May, in ‘ 

allow any creditor such further time for pS bana discreti 
ission of th 
le 


‘ub-rule ( 
2) 
eriod of three te 


statement as he thinks fit. 

77. Preparation of the draft and final debt Settle 
: (1) When the Revenue Officer has modified the state te 
debts under sub-section (4) of section 71 and has tai of 
under rules 74 and 75, the net annual income of Polen 
rent-receiver from various sources and also the Pio 
reduction in the net annual income suffered by him as Sad 
of the acquisition of his interests under the Act, the See 
Officer shall prepare a draft Debt Settlement Roll in the Fom 
No. XVI appended to these rules and send a copy thereof, witha 
notice to the indebted rent-receiver and the creditor 
concerned informing them that they may file their 
objections, if any, against any entry in, or omission from, 
such roll within thirty days from the date of receipt of such 
notice. 

(2) After considering the objections, if any, filed under 
sub-rule (1) within the period referred to therein and after 
giving the indebted rent-receiver and the credtiors concemed 
an opportunity of being heard, the Revenue Officer shall m 
up the final debt settlement roll in the same form and a 
copy thereof to the indebted rent-receiver and the eredi? 
concerned. 71(6) 

78. Period within which an appeal under section 
shall lie: An appeal under sub-section (6) of section 71 i 
presented within 30 days from the date of the order m su 
against and shall be accompanied by a certified COPY 
order. ol 

79. Manner of recovery of debts referred to in roll, 8 
: A creditor, entitled under the final debt-settlem? e wade! 
modified by the decision, if any, of the Special da from Y° 
sub-section (6) of section 71, to recover any amoun acelt 


ntt 
compensation money payable to the indebted T° 


DOO 
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1 apply to the Revenue Officer, making’ payment of such 
oe P tion under section 58, for payment to him of such 
by deducting it from such compensation and the 
pevenue Officer shall, thereupon, deduct and pay the amount 
accordingly. 

80. payment of cost and process fees for the publication 
and service of notices : (1) The cost of publication of the notice 
under sub-rule (3) of rule 76 and process fees for the service of 
the notices under sub-section (4) of section 71 and the rules in 
this Chapter shall be paid by the indebted rent-receiver 
concerned. 

(2) The process fees referred to in sub-rule (1) shall be paid 
according to the scale specified in rule 16. 

(3) The payment of costs and process fees under this rule 
shall be made in court-fee stamps. 


CHAPTER -XI 
Miscellaneous. 


81. Power of Revenue Officers to enter into an; 
Subject to the provision of sub-section (5) of lr i 
Revenue Officer shall not, in exercise of the Baa 4, 
by section 73, enter into any building or upon s Conferreg 
court-yard or graden attached to any building, beh Non 
consent of the inmate or occupier thereof, or if eee tie 
refused, except after giving such inmate or EE ae 
four hours’ notice. enty. 

82. Service of notices where no other mode of service js 
provided in the Act or these rules : Except as otherwise pro. 
vided for by the Act or by these rules, service of notice dik 
effected in the manner provided for the service of summons 
on a defendant under the Code of Civil Procedure, 1908, or by 
registered post or under certificate of posting; and publication 
of a proclamation or general notice to a number of persons 
holding different interests in the same village shall be made 
by proclaiming it by beat of drum and also by posting it in the 
presence of not less than two persons, on some conspicuous 
place in the village. 

83. Settlement of land vested in the Provincial 
Government : Subject to the provisions of section 76 and to 
any special order that may be issued by the Provinclal 
Government in this behalf, settlement of lands vested in the 
Provincial Government under the provisions of the Act shall 
be made in accordance with the rules for the time being 1 
force for the settlement of other lands belonging t° the 
Provincial Government. 


Form No. 1 
(Rule 3) 
Notification 
PE een <a date---------------- In exercise 
State Ac oe sub -section (1) of section 3 of the 
XXVII i sition and Tenancy Act, 1950 (East Ben 
of 1951). it is hereby notified for the informa! 
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state Aci 

d that the Govemor is pleased to acquire, with effect 

‘i _- all interests of the rent-receiver (s) named in 

i f the schedule below the estate (s) and/or Taluk (s) 
d/or holdings (s) and/or tenancies), the 
whereof are given in Column 2 of the Schedule 
t nis/her/its/their name (s), including all 
eir interests in all sub-soil and rights to 
h estate (s) and/or Taluk (s) and/ or tenure (s) 


) and/or tenancy (ies) : 


enure (s) an 


agains 
pis/her/its/tb 
s in suc 


mineral: 


and/or holding (s. 
State Acquisition Rules, 1951 


Schedule 


Column 2 
Particulars of the estate(s) and/or Taluk(s) and/or tenures) 
* and/or holding(s) and/or tenancy(ies). 


Column 1 


Name and @) 1] © @ 
address of Name and/or Extent of share, | District (s), Thana Other 
herent- | number and/or other if known (s) and Mauza(s) in particulars, if 
which siluated as any. 


receiver(s) deseription 


far as known 
By order of the Governor 


(signature) 
(Designation) 
Form No. IL 
à (Rule 3) 
Notification 
No ------ date ------ in exercise of the power conferred by 


Lee (2) of section 3 of the East Bengal State 
of ae and Tenancy Act 1950 (East Bengal Act No. XXVIII 
that Roe it is hereby notified for information of all concerned 
the ig is pleased to acquire with effect from the ---- 

as (S) specified in column 2 of the Schedule below in the 
Colu Possession of the person(s) mentioned against is/then in 
mn 1 of the schedule : 


i. :_.ie 
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fa) 
address of | GS Plot No. 
the 
person(s) 


Schedule 
- Column 2 
pecification of the land{(s) 


(9) 
Estale, Taluk Cass tov 
or tenure to : 
which the land 
apperlains, 


Khatian 


or other 


description. 


(Designation) 
NB.—The alternatives which are not applicable in an 
particular case should be struck off. : 


Form No. IA. 
(Rule 3.) 
Notification 


In exercise of the power conferred by sub-section (1) of 
section 3 of the East Bengal State Acquisition and Tenane 
Act, 1950 (East Bengal Act No. XXVIII, of 1951, it is hereby 
notified for the information of all concerned, that the 
Governor, is pleased to acquire with effect from the (date) 
Sisin in interests of all rent-receivers in their respective 
estates, taluks, tenures, holdings and tenancies situated in 
SR TA including their interests in all subsoil and rights 
o minerals in such estates, taluks, tenures, holdings 2" 


ti y 
enancies, except (exception, if any, to be mentioned) jasse 


tenancies, "except. 


By order of the Gover 


Strike out if not applicable 
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Form No. IIB 
(Rule 3.) 
Notification 
NO sereen ate,....ssecsesseeee 


In exercise 0 
tion 3 of the East Beng 
sec! (East Bengal Act XXVIII of 1951), it is hereby notified, 


f all concerned, that the Governor is 
e with effect frotn (date) .....---++++ all lands in 


Strike out if not applicable 


Form No. IM 
(Rule 4.) 


Proclamation ” 
.... It is hereby proclaimed for 


No 
the information of all concerned that, by the notification 
dated the .....eessesesseersssere published at pages (s) 
vase Part I of the Dacca Gazette of the .......-.-- the 


Provincial Government have acquired, under the provisions of 
sub-section (1) of section 3 of the East Bengal State 
Acquisition and Tenancy Act, 1950 (East Bengal Act, No. 
XXVIII of 1951), all rent-receiving interests of (name 
and address of the rent-receiver (s) in the 
(description of estates (s) and/or Taluk (s) and/or tenure(s) 
and/or holding(s) and/or tenancy (ies)] with effect from the 
aa po 19... (hereinatter referred to as the “notified date") 
aa as such, under the provisions of sub-section (4) of the 
and/ section, all tenants holding lands in such estate(s) 
teta or Taluk(s) and/or tenure(s) and/or holding(s) and/or 
His directly under the said [name of the rent- 
Provi €r(8) sessen have become tenants directly under the 
are Ma Government with effect from the notified date and 
date a to pay to the Provincial Government from the said 

eld br rents and cesses payable in respect of the lands so 

y them. 


a 
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It is further proclaimed that all arrears of 
Of rent 


with interest, due to the 
receiver(s) fo A a oF it ee, 
a, r any period previous to the he Teng, 
notified 4... 
date 


in respect of his/her/its their interest 
acquired as aforesaid are under sub-sectio which hay, 
the said Act, payable to the Provincial a. (4) of s 
from that date, and to none else. Pangeni 


All concerned are therefore, advised to pa; 
accordingly and warned that any payment na and cesses 
other than the Provincial Government in ration "ioe se 
provisions of sub-section (4) of section 3 of the = eee 
will not operate as valid discharge and will not on s 
by the Provincial Government. ji 
Dasdi saersssersraar seers Revenue Officer, 


© been 
ection 3 af 


NB-The alternatives which are not applicable in any 
particular case should be struck off. 


Form No. MA 
(Rule 4A.) 
Notice 


(Address) 


Under section 3A of the East Bengal State ou 
Tenancy Act, 1950 (East Bengal Act No. XXVIII of fe 


are hereby directed to furnish to (name of the ° ig 
by the (date 


Acquisition and 


estates 


(i) a separate ri c 
: eturn in respect of each of SY vol 
Taluks, tenures, holdings and tenancies as may be, neid bY? 


with Hea, 


a 
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rovince of East Bengal in the form given below showing 
jn the culars specified therein, and 
the A alist of collection papers for the last .. 
to each of the villages shown in column (ii) of the 
relating f the return. 


Revenue Officer 


Dated the - 


Form of Return 


1, Description of the estate/ Taluk/ tenure/ holding/ 


tenancy... 
2. Total area of the estate 


tenancy (in acres)... e 
. Share of the rent-receiver in the 


tenure/ holding/tenancy 

4. Amount payable by the 
estate/Taluk/ tenure/h 
account of— 


/ Taluk/ tenure/ holding/ 


estate/ Taluk/ 


rent-receive in respect of the 
olding/tenancy annually on 


Rs. a p 


(i) Land revenue or rent 
(ii) Road and PW cesses/local rate 
(tii) Education Cess 
` Total . 
orate where or the name and 


5. The name of the Collect 
ts mentioned in 


address of the landlord to whom, the amoun 
them 4 are payable : 
6. Names and addresses of all co-sharers having joint 
collection with the rent receiver and their respective shares in 
the estate /Taluk/tenure/holding/tenancy- 
Name Address 
ti (ii) 


Share 
(iii) 


————— 


8 


Reference to the list of 
collection papers 


T 


8. The area and description of all lands in the Khas possession of 


JLor RS No. 


7. Particulars of the village in which the lands of the estate/Taluk/lenure/“holding/tenaney are situated— 
Name of the village 


g 
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easement 


(xi) 


Description of any user 

that the public may have 
in the land by natural or 
customary right or right of 


tenan 
according 
to section 


Khatian 
No. of 
landlord 


the plot 
vil 


the rent-receiver in the estate/Taluk/tenure/"holding 
Khatian No. of |’ 
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Form No. IV 
(Rule 5) % 
Notice 
ern | (Name of the rent-receiver) 
sannavengeeseenenneeseee ats 
tification No. ....sersssssasss dated the 
Whereas by the no 
„... published at page(s) .. Part-I of the Dacca 
aane Of the ..eseesseeeee the Provincial Government have 


acquired, under. the provisions of sub-section (I) of section 3 
of the East Bengal State Acquisition and Tenancy Act, 1950 
(east Bengal Act No. XXVIII of 1951), all your rent-receiving 
interests in the [description of the estate(s) and/or Taluk(s) 
and /or tenures(s) and/or holding(s) and/or tenancy 
fies).....000008 with effect from the (notified date).............. 

You are hereby directed to furnish to (name of the officer)... 
at (name of the place)............006+ by the: (dat assessino 

(i) and return is respect of (each of) the said estate(s) 
and/or Taluk(s) and/or tenure(s) and/or holdings(s) and/or 
tenancy(ies) (separately) in the form given on the reverse 
showing the'particulars specified therein. 

(i) a list of collection papers in support of the annual 
demands in columns (vi) to (viii) of the table in item 7 of the 
Tetum, and 

(iti) the papers and documents mentioned in the schedule 
bee and also to hand over all other papers of your Sherista 
sie to the said estate (s) and/or Taluk(s) and/or tenure(s) 

r holding (s) and/or tenancy(ies) to (name of the 


off 
dag » at (name of the place)... by the 


Dateq th Schedule 
ÅB-T E Revenue Officer. 
Particu], he alternatives which are not applicable in any 
ar case should be struck off. 


PP, we 
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(Reverse) | qhe area description of all lands in the Khas possession 

Form of Return receiver in the estate/ Taluk/ tenure/ holding/ 

1. Description of the estate/ Taluk/ tenurey TA 
tenancy 

2. Total area of the estate/ Taluk/ tenan 


tenancy (in acres) 
3, Share of the rent-receiver in the estate/ Taluk 


of the rent- 


Kratan | Khai) Cess | Desorption of 
Nod | an | otre | any user tat 
heP | No. | ed | teputiczay 
(a) of | cont | raminta 


logy | 
cy/ Holding | 


= IEA is 
holding/tenancy s SE | | reat 
4. Amount payable by the rent-receiver in respect of t | 1d | section | ce customary 
estate/Taluk/ tenure/holding/tenancy annually on aco e | wl a ime 
: ount | sesement_ (x) 
ol (i) Land revenue or rent Rs Any other information that the Revenue Officer may deem 
(ii) Road and PW cesses/local rate necessary: 
ji tion Cess 
(it) Bouea : Total... Form No. V 
5. Name and address of the landlord to whom the amount a 
mentioned in item 4 payable— p 
6. Names and addresses of Name Address. Share TG aa 
all co-sharers having (i) (i) (i) | (name of the rent-receiver or all grades of rent-receivers) of 
joint collection with the Mauza .... «+ JL No 
rent-receives and their äi District.. 
resective shares in the (Address) 
estate/Taluk/tenure/ Please take notice that under section 5 of the East Bengal 
holding/tenancy. State Acquisition and Tenancy Act, 1950 (East Bengal Act No. 


å he lands of the 
H ee = e ages in eens and the XXVIII of 1951), the rent of each parcel of land, which is in 
estate/Taluk/tenure/holdin, 


bk | your Khas possession as appertaining to your 
tal anı f each village pay? pp 
fa th EE pease ae the, rentavecet¥er has Joint estate(s)/Laluk(s) /tenure(s)/holding (s)/tenancy(ies) since 
o] e rent-receiver or wW! 


k intly : acquired under sub-section 1) of scction 3 of the said Act, by 
collection with other grenero tua of them jointly | Notification No a 
z che š 


duly prepared which shall remain open for 
Pour Inspection at (place) sssissisisicissisnis from (date) to (date) 
Teenus during office hours. . 

Patea hE ne Revenue Officer. 
ee alternatives which are not applicable in any 


` | ular case should be struck off. 
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desy desy ae'sy d'e'sy d'e'sy 
tt el zt th 6 
Walse 
sesodind snoba: “sasodind snoj6na: Jo ajqeyueya uo Ajaaisnjoxe awo; ƏN ones sapun 
“ojqissjwpe jadxa Joj paap ay) u; pamasa! 


(vot) swnjoo 
uj ewory| 
Jeu ayy 
(ilze uopas 
Japun ejqeked 
Uoesuedwoo 
ULUAYOT Ul BWW) at} 

Yu ow jo port | (iyo uonoos 
ye owAed wyo | sapun juowked 
PR JO \UNoWe oy, | wpoju pe sog 


Bq Aew ases ayy 

se ‘ogo}) uwnjoo 

‘uj uojesuedwod 
eu JO \UBdied 


VI 


(Rule 10) 
Notice 


Form No. 


(name of the rent-receiver) 
(Address) 


Tiras 


‘2wWODUI 13u ay) JO uoruod 40 1unowy 


desy 
£ 

Bye) 

1290] 10 sassea 


d'e'sy 
z 
alea suey 


ay 


Y9 uoljoas Jepun syual 
ainpayas 
eye, (200) 


clo 
ie Bpa aa 
æo, | sapun | sepun | sepun J9 sasseg 
\uowAed 


owo 
Wyau pe 104 | UL 1EN suojionpeg W0}}981]09 SSOJE) 


Miya uonoas apun zo (1) 9 uonoos sapun stuawked wpejuj pe 403) 
əmnpəyəş 


Aynuue 
JO uoponpap 
Jaye Owo] 


yeu ‘(y) (v9 
uopaas sapun 


ny 


» in respect of 


has been 


Payment 


«++ published 


-Part-I of the Dhaka 


Section (1)/(4) ú 


section 6A of the East Bengal State Acquisition and Tena 


Act, 1950 (East Bengal Act No. XXVIII of 1951) 


section (1)/(2) of section 6/sub- 


Please take notice that the amount of ad interim 


receivable by you for the year 
your rent-receiving interests in the ‘estate(s) and/or taluks(g 


and/or tenure(s) and/or holding (s) and/or tenancy (ies)/khas 
lands mentioned in the schedule below which were acquired 


under sub-section (1)/(2) of section 3 of the said Act by the 
determined as shown in that schedule and is ready for 


notification No. 

Ani OE 

Gazette of the saseasassinscnisrirarosi danin 
disbursement. 


under sub 


1001 pueg 


L 
Aoueuay 


10 Buipjoy ‘einua) 
| meL ‘amsa 


Jo uonduosag 


1e101 pues 


Aoueuay 
Jo Buipjoy 
‘ainua}. 
ANEL 
'ajejse ey 
Jo uopduasag 


Schedule 
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be of the amount shown in 


The amount of ad interim 
payment at 5 percent or 3 


the princip 
les of section 39 


compensation 
payable according to | per cent, as the case may 


The amount of 


according to 
section 39 


Estate, Taluk | Class to which 


or tenure to 
which the land 


atian | Mauza with 


, Khati 
No. 
(2 (3) 


Grand Total 


Revenue Officer 


2 
£ 
3 
a 
a 


WB—The alternatives which are not applicable In any parlicular case should be struck off. 
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Form No. VIL 
“(Rule 15) 

Application 
To 
The Collector Of .ssssseeedeoeseren Anas Aa E IEE 
Name/names and address/Name/Names and address/ 

addresses l 

addresses of the applicant/of the opposite p: ne 
applicants «-+-++++++++ 


tenant (s)/landlords(s). _ tenant(s)/Landlord{(s). 

Whereas the application(s)/opposite party/paries 
has/have, under sub-section(1) of section 11 of the East 
Bengal State Acquisition and Tenancy Act, 1950 (East Bengal 
Act No. XXVIII of 1951), acquired a right of occupancy in the 
land(s) specified in the schedule below; and 

Whereas no ageement could be reached between the 
applicant(s) and the opposite party/parties as to the fair and 
equitable rent payable by the applicant(s)/opposite 
party/parties to the opposite party/parties/applicant (s) in 
respect of such land(s) under the provisions of the said sub- 
section; 

The applicant(s), therefore, pray(s) that the fair and. 
pepe rent so payable for such land(s) may be determined 

y the Collector under the provisions of sub-section (2) of 
Section 11 of the said Act. 


Schedule. 


District | Area of | Natura of tha land, main crops, if 
the any, usually grown in the land, 
pol ‘special facilites ol Inigation and 

drainage, If any, available. 
6) u mi 
Dated the 


NB. ature of the applicant(s.) 
=$ The alternatives not applicable should be struck off. 


> = 
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Form No. VII 
(Rule 15) 
Application 


Name(s) and address(es) 


opposite Party/parties 
of the applicant (s) 


Name(s) and address(es) of th 
le 


tenant(s)/landlord(s) 

Whereas the opposite party/parties/applicant(s) has/haye 
his/her/their homestead.within the homestead of the 
applicant(s)/opposite party/parties and whereas the oposite 
party/parties/applicant(s) held his/her/their said homested unde 
the applicant(s) /opposite party/parties till the date of 
commencement of the East Bengal State Acquisition and Tenang 
Act, 1950 (East Bengal Act No. XXVIII of 1951), free of rent in 
consideration of service to be rendered as........ 


It is prayed under sub-section (1) of section 12 of the said Act- 


that an onder may be made under sub-section (2) of the said 


section directing the removal of the said homestead so held by the 
opposite party/parties/applicant(s). . 
Whereas the total quantity of cultivable land held by the 
applicant(s) as an occupancy raiyat/ occupancy raiyats is lego Hes 
five standard bighas as described in the schedule below/no 
cultivable land is held by the applicant(s) as an occupancy A 
at/occupancy raiyats, ‘it is further prayed that a eat 
compensation may be assessed and ordered to be paid as to 
application(s) be the opposite party/parties under the provis 
sub-section(2) of section 12 of the said Act.] 
The description of the homestead, the removal © 
prayed for, is given below. 
Description of the homestead. 3 
l. Village and thana in which the | 
homestead stands is situated. e of the 
2. CS Plot No. and Khatian No. of the land and the ner 
estate and No. of the tauzi to which the land penn 
3. Area of the land covered by the homestead. 


f which Is 
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on of the structures on the homestead :- 
> per of structures including compound walls, 
(a) eats preadth and height of each structure ‘and the 
(b) ae with which it is made. | 
Schedule 


Khatian | Mauza with J.L. | Thana 
No. or R.S. No. 
(3) 4 6 


pescripti 


CS. Plot No. or 
other description. 


N.B-The alternatives not applicable should be struck off. 


Form No. Ix 
(Rule 15) 
Application 
To 
The Collector of «......--++--++ 


Name(s) and address(es) 
of the opposite party/parties 


Name(s) and address(es) . 

of the applicant(s) 

tenants(s) Jandlord(s) .....iss.s.......... 

“Whereas the applicant(s) was/were ejected on the 
ARE by the opposite party/parties, otherwise than by a 
decree or order of a Civil Court or an order of the Collector or ofany 
Revenue-Officer empowered by the Collector, from the agricultural 
and/or horticultural land(s), specified in the schedule below, held 
by the applicant(s) under the opposite party/parties free of rent in 
consideration of service to be. rendered aS .........----1 è 
Sia prayed under sub-section (1) of section 13 of the East 
No Soe Acquisition and Tenancy Act, 1950 (East Bengal Act 
nae II of 1951, that an order may be passed by the Collector 
the a sub-section (2) of the said section restoring such land(s) to 
pplicants(s). ‘ 


Schedule 


S. Plot No. or j 
other description. 


Dated the 


[ Signature of the applicant (s) ]. 


NB- 
3-The alternatives not applicable should be struck off. 


Ort | (Wet 


Crt | Wirt err] wer | eer | caer | (ever | Wer | ber | Clee] (lar | Oe 
a 
k e 
a neked 8 a 
neked u | enga neked refed peed 
uopesu ; u oyesu | 6 u b u A 
adwoo oporu | edwos | ume; onesu opesu k 
Sy J01 w fisuos | jo) e edwoo | enea edw : E 

ew unowe | pepa | jo | unowe | nuwe | ‘son | eae | Jo) fuma | sou | eae | joy van | y v 

ed mior | sdag | sop | os | oL | told | oL | unowe | jenvue 30d | mio, | unowe | jou MoL | unoun 
os f TOL mol | mol mol 


(eot 


(aor 


egeked gered ie 
uopes 
a vaduioa wy ped up 
a p “ON paS SY 
A pue uopssynboe 
junowe 
noue 
moL Jepun sewo 


{q) s5219 
‘aigeked uopesuadwos ey), pue pue jo 
ssep Uses JO sienaued saio pue ease ‘gE vonoas o} Buipsosse uopysinbae sapun ‘Bujwoo puey jo uopeoyisse|Q 


puse 


Pury Seyy JO ease Pio ayl JO BWEN | PRS 


spuej seyy 104 
a-ved 


— z © Te © = 
onyss 
gz syome | puero pe OZ wonaes apun ces & 
2 4 “0japdosd aaaosd | mjnoyGa wor J Wojssossod 3 = 
ee Juesnoas Jo | -uouo 16 sumo! OL] Se tezo g| È 
É] e jo asea ay uoje6yy | yoodsar | soxjooe } upicooe areys sjy u spury | op) onoo: $ 3 
Z Uy esueyjew jo fue u ual 15010101 SLUX O JO ONS Wa) ay 5 = 
E qunowe ay 30` aeyss | joaoue | serjoes | ayı Aq | sopadns Jo} ez uoyass | jo areys ay a| a 
3 (Le pue gz ‘sjoo JABI | ualujew | -yua aqeked o Jepun pot 0} sues), = v 
2 uy slunowe ua) jo ayı Aq (fue giqeked wad (0) 3 S 
= ey) uaamaq ayu; | junosae | ejgeted | ji) xe) | sessao ‘OX apjoy-anua) 2 
t e3uəsə)ıp) qual jou | vo due (Aue awos) | pur jue! Jo sojoudoud g 
È pajos | an f xe m Joo 5 Jonjoo01 3 
Jo 1809 | ypuadig | -awoouy | mmapby | nuanay uo; o1 ' 


suoponpag 


aoa! 
quas | ey uf 
Md “ON | ey jo | uass 
quar | eae | ua | areys | ossog 
mol | mol | y | anu | seyy 
yigns | u 
ray 


Tae] 
-1093 ayn Aq eigeded yunowe jeo, 
‘UPNEYY SJ8A}898J-]Ua) BY) JO 


areys 


s}sasa}U) Bulajeoel-\uay 104 
vued 
Joy-Juawssasse uopesuadwog 
(cp any) 

X ‘ON wod 


= 
oh 
3 
= 


g 


Ol the Immediately 


District. 


Thana...... 


Total amount payable by the rent-receiver 


of the rent-receiver's Khatian 


Subet | Total | Revenue | Road and 


Form No. X(1) 
[rule 628 (1)] 
PartA 


Deductions 


For rent-receiving Interest. 
Total area 


Compensation assessment roll 


Tauzi No. or 
other par- 

` ticulars of 
superior 
interest 


Class of | Khatan | Khatian No, or 


Subordinale tenancies 


3 
2 
ra 
5 


Mauza... 


suumMyoo Jo Te}01) g pue y sed 
as Saeed uopesuaduios jo unowre reo, 
x 3 


«an Wed 
opun aiqeded ‘Aue jy 'uonesuaduoo Jo pumowy 
J 


J (x0}ap1do1d 

O ase at} UJ BUeHITEW Jo WUMoure 
se pue og suumjoo ur sjunoUre sy 
ueamjaq 29U213JJ1P) Taateder JUI JO SUTOOUT PPN 


azeys S194991 
-}u21 əy} UT }U21 JO UOADaT]O9 JO SOD 


‘SIOM g 
emu Aue jo soueua} N 


d 10 WoT 
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Form No. XI 
(Rule 63) 
[Form of application under sub-section a . 
To ) of Section 
52) 
The Special Judge .. 
1. Name of applicant „sses 
2. Particulars of th 
ars of the connected appeal/ reference, | 
3. Date of disposal of appeal/reference 5 | 
4. Brief statement of the fact: che 
S o 
TOLCPENCE....esseseeeeeee f the appeay 
5. Findings of special Judge on facts 
6. Question/questions of law involved 
X in the 
appeal/reference......... x 
7. Decision of Special Judge on question questions of 
o Wese i 
8. The question/questions of law in respect of which a 
reference to High Court is sought ......seessererersssssssenu 
9. The applicant prays that, as required by section 52 of 
the East Bengal State Acquisition and Tenancy Act, 
1950 (East Bengal Act No. XXVIII of 1951), a statement 
of the case be drawn up and | 
referred to the High Court..." 
Date... 


PEE ee ee 
N.B-The alternatives not applicable shou 


t 
Signature of the applica” 


[ibe struck of 


P & 
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Form No. XII 
(Rule 68) 
Notice 
zo (name of the rent-receiver) 
(address) ard ah 


whereas your rent-receiving interests in the estate(s) 
and/or taluk(s) and/or tenure(s) and/or holding(s) and/or 
tenancy(tes) specified in the Schedule below have vested in the 
provincial Government under sub-section (4). of section 
3/section 44 of the East Bengal State Acquisition -and 
Tenancy Act, 1950 (Bast Bengal Act No. XXVIII of 1951) with 
effect from the (date) and 

Whereas all arrears of rent and cesses’ and interest 
thereon, if any, which became due to you in respect of such 
interests for any period previous to the said date and which 
are not barred by limitation have also vested in the Provincial 
Government under the aforesaid section with effect from that 
date. aitam J a 

You are hereby directed ùnder section 4(1)(b) of the said 
Act to submit to.this office a statement of such arrears and 
interest in the form prescribed on the reverse within sixty days 


from the date of the service of this notice. 


` Schedule 


Name of the district, thana and 
mauza in which situated, 
with other particulars, if any 


Description of the estate, taluk, 
tenure, holding or tenancy - 
Wilh khatian No, of 


the rentreceiver, 


. Extent of share 


(Signature) 


Dated the .. 
Revenue Officer. 


(Reverse) 
Statement 


Description of the estate, taluk, tenure, holding or tenancy (with khatian No.) to which the arrears are 
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MITTEE | Form No. XII A 
ezgee sss [Rule 69(2)] 
THNH | Notice 
Byekse2s Hi f the tenant) 
fs a ee To (name O°" (address) ... a 
fica you are hereby directed to furnish to the undersigned 
Beta: thirty days of the service of this notice, a true 
- | on in the form prescribed on the reverse, with all 
BE $ 25 = Bs eine documents, in respect of all arrears of rent and 
Sees a 8 g e due from you on ... .. to those rent-receivers to 
a5 nae you had been paying rent on account of the lands 
ia = s v corded in your name in the record-of-rights finally published 
5 Ol irisssesossoras /on account of the lands in respect of which the 
i interests of Such rent-receivers were acquired under 
notification No ..-Dated... wee 
8 2. A separate statement should be furnished in respect of 
= each group of such rent-receivers. i 
5 3 (Signature). aà 
3 £ Revenue Officer. 
E 3 | (Address) .....s-sseseessees 
E E 5 8 | . Date ..ssserscesesssssesesease 
2 | ž 
v g g 3g (Reverse) 
E ERE Statements 
x ž i E + Name and Description of the taluk, tenure, holding | Amountof arrear due, |. Total 
F A e of | ortenancy for which arrears are dua (Year by year). 4 
é = a superior 2 3 
ge z | landlord) Khatian Mauza. Thana. District, | Rent Road and Educa 
ef | l P.W. Cesses tion 
È 2 a | or local rates Cess. 
223 | i 
27 e 
Amoi 
5 $ i lea. Amountof Total Period Wany decree has been passed 
E i 3 n cost amount towhich by, or any suit is pending in 
5 = amans allowed due. ` the any Court, the name of the 
z by any arrears Court and No and year of the 
5 decree, . relate. decree or suit. _ Remarks. 
5 6 7 8 9 10 
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Form No. XIV 
{Rule 76] 
Notice 


(father's name) 
s Of thana ea a of District 
has applied under sub-section (1) of section 70 of th 
Bengal State Acquisition and Tenancy Act, 1950 (East B z 
Act No. XXVIII of 195) for scaling down all his debts whi Fian 
liable to be scaled down under that sub-section; as 

Notice is hereby given under sub-section (2) of section Not 
the said Act that every creditor, to whom the said (name) 
EE ean owns any debts which are liable to be so scaled 
down, is hereby called upon to submit to the undersigned, 
within theree months from the date of the publication of this 
notice in the official Gazette, a statement of such debts in the 
Form No. XV appended to the East Bengal State Acquisition 
Rules, 1951. F 

Every such creditor is hereby warned that if he fails to 
submit such statement in respect of any such debt within the 
aforesaid period of theree months, the liability of the said 
(name) .. to pay such debt shall be deemed to be 
extinguished under the provision of sub-section (3) of section 
71 of the said Act. 

Every such creditor may also along with the above 
statement submit a statement showing the estimated net 
annual income of the said (name) ......- from each source other 
than land or interests in land, so far as is known t0 the 
„creditor. 


State 


Jeak pue “on uonensibay 


Juawinoop yqap ay) jo 
Uol|noexe JO ajep əyı pue 


lejo, ‘isasajuj ‘jedioug 
Bupuesino \qap jo junowy 


30 pasnoas 


IP pue euey) ‘eznow jo sawWeU SON JOIg 


"UBALŐ Əq 0} s1y6u-30-p10331 ayy u way; Ájnuap; o; yua!oy;NS 


SJEJNIEd 10410 pue 49 
“SON UeneyY 'sisasaju; papue jo ases au) ui) pabyeyo so pabebyow 


Sejuedosd ayı jo senajued Iinj Gap pasngas jo seo ayy Uj 


“Sid JO 


“ays Jo 1 


Acquisition Rules, 1951 


“3019 3p BY] JO SWEN 


"19 wos 


egbe jor 


“ON 39ON 84) jo eouensund ul payywqng. 


ggep nee 


ayjazeQg eyeYQ, U paysiqng’ 


quawayeys 


383 
x 
s S 
2 = 
> 4 
as e 
= 
< 


Form No. XVI 


(Rule 77) 
Debt Settlement Roll 


SON Of. eeeeee 


Name of the Indebted rent-receive 


of village... 


.-Of district........... 


> ae 
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NANCY RULES, 1954 
CHAPTER I 
Preliminary 

-These rules may be called the Tenancy 


THE TE 


1, short Title- 
pules. 1954 

2, Interpr 
repugnant in t 


etation.-In these rules, unless there is anything 
he subject or context, 

"The Act" means the State Acquisition and Tenancy 
w Act, 1950 (East Bengal Act No. XXVIII of 1951), and 


2) "Section" means a section of the Act. 


CHAPTER II 
Incidents of raiyati holdings and transfer, 
purchase and acquisition of lands. 


3. Abatement of rent on account of diluvion, under 
section 86.-(1) An Application under sub-section (I) of section 
86 for abatement of rent shall be in Form No. 1 appended to 
these rules. 

(2) When the entire land of a holding is diluviated, the 
entire amount of rent payable for such holding shall be abated 
and when only a part of a holding is diluviated, the amount by 
which the rent of the holding shall be abated shall bear the 
ao proportion: to the rent of the entire holding as the areas 
i the pe diluviated bears to the area of the land comprised 
nans holding, provided that the rent assessed for the 
the ne part of the holding shall always be calculated to 

(8) Tr, ‘ull and anna and pies shall be eliminated. 
agricultur. Sbatemen} shall take effect from the first day of the 
made or na year in which the application for abatement is 
Year in whi h the first day of the agricultural year following the 

4, Gran, the land was diluviated, whichever is later. 

h cA of certificates under sections 87 and 90 and 

(3) of ecg anir of service, of notice under sub-section 
nder the on 87.-(1) The authority for granting a certificate 
Proviso oo to sub-section (2) of section 87 or under the 
Sub-section (2) of section 90 or for giving the 


Se 
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permission under sub-setion (3) o; á 
shall be the Collector or Aaaa pat Of se 
The certificate shall be in the Form No. 1 Or Of the disi 
rules. 7 aPpended t pet 
7 © thes 
(2) The notice referred to in Sub-section e 
shall be in the Form No. II appended to thes 3) of Section g7 
be served in the manner provided for the is € rules and shal 
process or by registered post. Tvice of a Tevenue 
5. Notices of transfer and process fee 
section 89.-(1) The notices of transfer unde. 
contain, so far as may be possible, t i i 
Form No. IV appended to these ie Biven in the 
shall file before the registering Officer, Civi] hid concerned 
Authority as the case may be one notice giving the or Revenue 
of the transfer and the correct postal address of ean 
Officer and also, in cases coming under sub-section E a 
said section the names of all co-sharer tenants who vee > 
T NRA A gra eae ca a 
g the said particulars as are 
necessary, in order that (two copies) may be sent to the 
Revenue Officer and also (one copy) to each such co-sharer 
tenant and one copy may be affixed in the Court House or in 
the Office of the Revenue Authority or of the Registering 
Officer, as the case may be. Provided that where several 
tenancies held with same co-sharer tenants are included in 
one document of transfer, all such tenancies may be included 
in one notice for each such co-sharer tenant. 
(2) [Except in cases coming under sub-rule 
copy of the notice meant for the serice on the Revenue offi 
or a co-sharer tenant the party shall file— 
(i) an envelope with the name and address of the party on 
whom the notice is to be served duly written thereo™ 
(i) requisite postal stap for sending the notice 2 
registered post with acknowledgement due toget 
with an acknowledgement slip duly filled in. andr ae 
(ii) a process fee of twenty-five paisa to be paid in ori in 
stamp for meeting the cost of labour involv 
sending the notice, maintenance of registe 
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S referred to in 
T section 89 shall 


(3),] with cash 
icer 


rs, etc: 
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ee the Office of the Registering Officer, Civil Court or 
3) Authority and that of the Thana Revenue Circle 
revenue jilection) oF the Thana Revenue Circle Inspector, as 
officer eect be, are located at the same station of the thana 
the cas& roperty under transfer is situated, a process fee of 
paid in Court-fee stamp, shall be paid with each 
n gem the Revenue Officer. 
n 
(4) Th 
authority. 


sub-rule (2), for 
acknowledgment due, and in cases coming under sub-rule (3), 


shall serve the notice by immediately sending them by 
messenger peons to the office of the Thana Revenue Circle 
Officer (collection) or the Thana Revenue Circle Inspector, as 
the case may be, and obtain acknowledgement therefor. 
5A) Procedure for taking possession of land vested in 
Government :- 
1) Where any land vests in the Provincial Government 
under sub-section (5) of section 90, the Deputy Commissioner 
shall cause a notice to be served upon the transferor and the 
transferee of the land intimating them about the vesting and 
declaring the intention to take possession of the land. 
2) Such notice shall state the particulars of the land 
vested and shall require transferor and the transferee to 
appear personally or by agent before the Deputy Commissioner 
at a time and place mentioned therein and to state their 
objections, if any, to the taking of possession of the land. 
i 3) The Deputy Commissioner shall after hearing the 
objections, if any, record his decision about the taking of 
Possession. 
4) When the Deputy Commissioner has ordered taking 
omen of the land ander sub-rule (3); it shall be lawful for 
™ to enter the land taken possession thereof. 
aen Surrender of holdings, and entry om notäings in 
Under the interests of raiyats have been rose ee 
boldtig ieee 92.-(1) The notice for the surren = pen: 
rd under clause (b) of sub-section (1) of section E 
€ Form No. V appended to these rules and given either 


o a 


i 
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personally or by registered po: i 
through the Civil Court in fae Anowled emen: 
of a summons on a defendant ae aoe for deo 
Procedure, 1908, on payment of the ie the Code 0 ee 
the rules made by the High Court. The be fee resep 
Revenue Officer at least three months ne shall tak i 
agricultural year. Before the eng of e 
(2) A notice for entry on a holdi i 
section 92 shall be published by e ae Bi 
the notice board of the office of the Revenue Pies €ach in 
Union Board, Sarpanch or Village Panchayet. icer and of the 
notice shall also be published by beat of — COPY of the 
the holding concerned. Another copy of the nolien or Near 
report of the serving officer thereon stating the ioe 
publication, the date on which the publication at Pes cs 
place was made and the names and address of the oo 
if any, in whose presence the notice was so published, shall 
returned to the Revenue Officer for record in his Office. 


ection (3) op 


(3) The period to be specified in the notice referred toin | 


sub-rule (2) for filling objections under sub-section 92 shall 
not be less than thirty days from the date of publication of ti 
notice upon or near the holding concerned under the said 


sub-rule. 


B 


6A. Extinguishment of the interest of malik in & 
r section 93(2).-(1) When 


holding or part of a holding unde: 
the interest of a malik in a holding or part of a holding 's 
extinguished under sub-section (2) of section 93, the Deputy 
Commissioner may enter on the holding or part of the holding 
(2) Before entering on the holding or part of the ete 
the Deputy Commissioner shall cause a notice 
both the sub-lessor and sub-lessee, with parti 
holding or part of the holding vested in th ind 
Government under sub-section (2) of section 93, deiner 
intention to so enter on it and specifying the nie er any 
and also inviting objectins from them and shall con sd 
objections that may be submitted to him within t 0 s 
specified in that behalf in the notice and shall is 
decision. ` : ` 
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fer of encumbrances under section 94.-The 


7. Trans: 
for the transfer of encumbrances under 


js to be selected 
Jan n94 shall be approximately of the same market value as 
sec! inal lands subject to such encumbrances and 


that of the origina! “ 
pall, as far as possible, be of the same nature. Before making 
shall, 


n, the Revenue Officer shall give both the parties 


selectio 
such of being heard. 


an opportunity 


CHAPTER III 
subdivision and Consolidation of Holdings 
8. Application for subdivision of a holding under 
section 117.-(1) An application under sub-section (1) of 
section 117 shall contain the following particulars— 

(a) Description of the holding. 

(b) Area and plot numbers (with secific area of each plot) 
of the lands included in the holding. 

(c) Name of the thana and mauza with J. 
the holding is situated. 

(d) Annual rent and cesses of the holding. 

(e) Name of the applicant with address and extent of his 
share in the holding and the plot or plots (with area) in 
his possession according to that share. 

(0) The names and addresses of the remaining co-sharer 
tenants in the holding showing specific share against 
each and the plot or plots (with area) in their specific 
possession. à 

(2) Along with his original application, th 

applicant shall file copies of the same for servi 
sharers in the holding. 


L. No. in which 


e co-sharers 
ce on all co- 


(3) On receipt of an application for subdivision of a 
holding, the Revenue Officer shall cause a notice to be ae 
m the applicant and his co-sharer tenants informing them o 
he date and place fixed for hearing of the application an 
calling upon the co-sharers other than the applicant to file 
aats if any, to the subdivision of the holding applied for- 

n the day so fixed the Revenue Officer shall hear all the co- 
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sharers or their representative: 
documents, take evidence of ioe ire 
allowing or rejecting the prayer for subdi iod pass or 
the proceedings shall contain brief sum Vision. Th reo 
taken and the reasons for making the once of the evide, M 
shall not be disposed of in the dbistiice a The aPplicag 
sharers or their representatives unless the > any of the D 
satisfied that the notice was duly sery venue Office, i 
concerned. caton the i 
3 Persons 
(4) When an order for subdivision of 
passed under sub-section (I) of section 117 
er sa such sub-division to be demarcated on the 
show the same on the çadastral surv Hee 
assigning bata numbers of plots, where necesssar im 
corollary corrctions in the Plot Index and eines = 
under his signature and official seal. Such demarata e 
ground shall be made in presence of all the parties inte i 
with due notice to them. i 

9. Consolidation of holdings.-(1) An application for 
consolidation of holdings under sub-section (1) of section 119 
shall be in the Form No. VI appended to these rules. 

(2) The enquiry under sub-section (I) of section 120 may be 
made with reference to the relevant records and also locally if 
the Revenue Officer considers it necessary. When the Revenue 
Officer decides to make local enquiry he shall give previous 
notice thereof in the Village or villages concerned by beal af 
drum and allow the raiyats having lands in the locality to 
present to him their objection or suggettions in writing at the 
time of the enquiry. 

(3) The superior Revenue Authority referred t 
section (1) of section 120 shall be— 


a joint holding is 


o in sub- 


under clause (iii) of sub-section (1) 
directing that the consolidation of holdings b 
in any particular area. the Seettlement Officer, 
Consolidation, of that area, and 

(b) in any other case, and in respect of any ot 
Deputy Commissioner of the district. 


e 
her are® j 


the Revenue Officer. 
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A examining agreed schemes for consolidation under 
on Ily the Revenue Officer shall have regard to the . 
sectio jes laid down in sub-sections (3), (4), (5), (6), (7), (8) and 
asi 122 and sub-rule 5 of this rule. 

(9) al In determining the amount of compensation referred 

|, sub-section (4) of section 122, or in transferring any 
2 es referred to in sub-section (1) of section 129, the 
re Officer shall have regard to the market value of the 
bes and the trees or other things, if any, attached thereto 
and also the suggesting of the Advisory Committee, if any, in 
this respect. : 

(5) In preparing sections for consolidation under sub- 
section(1) of section 122, the Revenue Officer shall also have 
regard to the distance between the homestead of a raiyat and 
the block of land proposed to be allotted to him and also the 
the irrigation, drainage and transport facilities originally 
enjoyed by him. 

(5a) When the Provincial Government makes an order 
under clause (iii) of sub-section (1) of section 122 directing 
that consolidation of holdings be effected in any area, the 
Revenue Officer shall cause a proclamation to be made in the 
area to which the order relaties informing all concerned that 
the consolidation operation shall start in that area. Such 
proclamation shall be madde by beat of drum in the mauza 
concerned and, by affixing copies of the same at places of 
public assemblies, local markets, Government Offices, offices of 
the Union Councils and other conspicuous places in the 
area under consolidation. The Revenue Officer shall. also, 
ood in the same proclamation, or at any time thereafter but 

efore the draft publication of the scheme under sub-section 
ger section 123, by a general notice, to be ppt! ins the 
attack manner, require all beneficiaries of em one 
the Rea to any land in the area, to declare in wrt ig pads 
af efter: their interests, within 15 days T mete | 

= onee, tie Cope oF the Li Saree aa P iadtistion the 
and is = of the Union Council within whose j 

uated. 
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(6) An Advisory Committee to be appointed 
Section (2) of section 122 shall consist ar Under Sub, 
préferably persons of representative character mee 
in, or having interest in the welfare of the locality oldin 
of the mambers of the Committee shall not exceed tiny 

(6a) In preparing a scheme for consolidation r 
under sub-section (1) of section 122, the Revenue omens 
of his own motion, or, on application, correct an Cer may, 
any record-of-rights, including map iff he is scitified 4 en 
entry has been made owing to a bonafide mi 
correction of such entry is necessary as a result of s 
to, or transfer of, the interest of a raiyat. ` 

(7) A draft scheme for consolidation shall be published 
under sub-section (1) of section 123 by, placing it for public 
inspection, free of harge, during a period of not less than one 
month, at such convenient place in the locality as the 


g lands 
NUMber 


that such 


UCcession 


Clas, | 


Stake, or | 


Revenue Officer may determine. A proclamation shall | 


previously be published in the village or each of the villages 
concerned informing all interested persons of the place at 
which the draft will be open to public inspection, the period 
during which it will be open to such inspection and the last 


date on which objections under the said sub-section may be | 


d in the 
the period 
and during 
f such 
cerned 


filed. Notwithstanding anything containe 
proclamation, the Revenue Officer may extend 
during which the draft will be open to inspection 
which objections may be filed. Before disposing ° 
objections the Revenue Officer shall give the parties com 
an opportunity of being heard. be 
(8) An appeal under sub-section (1) of section 124 shall 

preferred within 60 days of the date of the order 3PP 
against and shall lie to the Settlement Officer 
Consolidation, of the area where an order under clause | tof 
sub-section (1) of section 122 has beeen made in paler 
such area, and, to the Deputy Commissioner of the dis 


a) of 
any other case. A second appeal under sub-section Í 
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4 shall be preferred withing 30 days of the date of 
d agains. Every such appeal and second 

hall state the grounds on which it is based and be 
appea! § jed by certified copy of the order appealed against. 
ge eri an encumbrance is transferred from the original 
(8a) a new holding under sub-section (1) of section 129, 
holding =i officer shall note such transfer on the document 
ar Pev bráncė under his own official seal, when such 
of sane is produced before him. The transfer of 
ana rance shall also be noted in the khatian to be 
ence b-section (1) of section 126. 


prepared under su 
(9) The costs of proceedings of consolidation to be assessed 


under section 132 shall include the following— 

(a) Pay and allowance of the staff, if any, specially 
entertained by the Revenue Officer for the purpose. 

(b) Travelling and daily allowances of the Revenue Officer 
and other staff for journeys undertaken in connection 
with the scheme. 

(c) Cost of demarcation of boundaries under section 127. 

(d) Cost of service of notice and publication of draft 

scheme and proclamations and other contingent 

expenditure incurred in connection with the scheme. 

Other incidental expenses actually incurred. The total 
cost shall be apportioned amongst the parties in 
proportion to the area of land allotted to cach party 

-under the scheme and the Revenue Officer shall serve a 

formal notice of such apportionment to the parties 
concerned asking them to pay the cost within one 
month of the date of the service of the notice. In 
default, the cost may be recovered under the Bengal 
Public Demands Recovery Act, 1913. 


n 1 
er appeale 


(e) 


CHAPTER Iv 


Payment and realisation of rest 

10. Instalments of rent.-The fi 
instalments of rent referred to in sub-sect at Si 
shall fall due on the last day of th etion (1) Of ge “cong 

st da e Bengali montp cio 135 
and Chaitra, respectively. Onths of Ag 

11. Tender of rent by postal money. " 
sent by postal moncy order, the mo ee When 

p n ar ney-order shall b 
in the form provided for rent money-orders and z 
payable at the local Tahsil office and id Sall 
Tahsilder of that office. ress 
n Bin Form of real receipts.-The written receipt ref 

s on 8 shall be in the Form No. VII append aie 
rules. Where the recovery of arrears of rent under soe ia 
involved the rent receipt sha i mek 
a pt shall be in form No. VIIA appended to 
R 13. Application of the Bengal Public Demands 

ecovery Act for realisation of arrear reats.-(1) For the 
recovery of arrears of rent, the certificate procedure shall be 
resorted to not as a matter of course but only when attempts 
at amicable realisation fall while care shall be taken to fle 
certificates in time to save limitation, they shall ordinarily be 
executed during harvesting seasons when the ralyats are 
expected to have means to pay. 

(2) To avoid hardship to a defaulting raiyat, It shal 
competent for a Certificate Officer in executing a certificate for 
arrears of rent to order the payment of the amount of such 
certificate by the certificate debtor by instalments within a 
period not exceeding three years from the date of such order 
and to stay the execution of the certificate for such perlod : 

Provided that in default of payment of any instalment, the 
certificate may be executed for the whole of the outstanding 
balance thereof, 

(3) When an order is passed under sub-rule (2) for t 
payment of any certificate amount by instalments,-10 ea 
shall be charged on such amount or any period subsequet 
the date of such order. men 
ene that in default of payment of any rere 
defalult. le certificate demand from the & 


d to the 


I be 


CHAPTER V* 


pnhancement and reduction of rent. 
powers of Revenue-officers under Chapter XIV of 
14. -(1) When a Revenue-office is appointed for the 
Aot determination of rent-rates and for setting fair and 
ents under chapter XIV, of the Act, within any 
trict or local area, he shall be appointed 


art of a dis 
district, P the additional designation of 


ther with or without 
settlement officer" or "Assistant Settlement Officer" Every 


all have— 
meh a power to cut and thresh the crop of any land 
included within the area in respect of which an order 
under section 99 has been made, and to weigh the 
roduce with a view to determine the productive 
capacity of the soil; 
The power to take down evidence in his own hand in 
age in proceedings held under the said 


English langu 
chapter in accordance with the procedure laid down in 
the Code of Civil Procedure, 1908, for the trial of suits, 


* (b) 


and 
To enter puon any land included within the area, in 


respect of which an order under section 99 has been 
made, and to survey, demarcate and prepare a map of 


(c) 


the same. 
(2) A Revenue-Olficer appointed with the additional 


designation of "Assistant Settlement Officer" shall also have 
all the powers of an Assistant Superintendent of Survey and 
a ee Collector under the Bengal Survey Act, 1875 (Act ¥ 
(3) A Revenue Officer appointed with the additional 
designation of "Settlement Officer" shall also have all the 
pies of Superintendent of Survey under the Bengal Survey 
» 1875 (Act V of 1875). 
a A Revenue Officer appointed with additional 
Bnation of "Settlement Officer’ or "Assistant Settlement 
Sec “shall also have all the powers exercisable by a Civil 
tt in the trial of suits under the Civil Procedure Code, 1908 


lct v of 1908), 


à 
l Chapters V-IX were published in the Dacca G 
I dated the 14th August. 1955. 


azette, Part 
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No. 11016-L. R-8th July 1955- In exercis 
conferred by section 152 of the East Bengal St 
and Tenancy Act, 1950 (East Bengal Act No, 
read with section 22 of the Bengal Genera] Claus Il of 1951), 
(Bengal Act No. I of 1899), the Governor is plesaad 4 Act, 1g 
above rules in Chapters V to XI, in addition ay Make the 
published under notification No. 4205-L.R., ae Tules 
March 1955, at page 296-302, Part I, of the Dacca eae Sth 
the 7th April, 1955.] azette of 

(5) A Revenue Officer appointed with the att 

al 


e of t e 
Pow 
ate Acquis 


designation of "Settlement Officer" may, by general or Speci 
order, make over, for disposal, to any Assistant Settiemen 
Officer subordinate to him, proceedings relating to— ot 
(a) Determination of rent-rates. 
(b) Preparation of table of rent-rates under sub-section (I) 
of Section 101. 
(c) Settlement of fair and equitable rent. 
(d) Preparation of a Settlement rent-roll under sub-section 
(1) of section 107, and 
(e) Objections under sub-section (2) of section 101 and 
sub-section (1) of section 108. 

(6) A Revenue Officer appointed with the additional 
designation of "Settlement Officer" may also withdraw from the 
file of any Assistant Settlement Officer or Revenue Officer 
subordinate to him any of the proceedings under Chapter XN 
of the Act and may dispose of them himself or transfer them 
for disposal to any other Assistant Settlement Officer oF 
Revenaue Officer subordinate to him. He is a also declare 
be the confirming authority for the purpose of sub-section 
of section 109. 

(7) Where no special Settlement Officer has been am tmay 
for any district, the Deputy Commissioner of that distri" 
discharge all the functions of a Revenue Office u 
XIV of the Act and shall have all the powers of a 5° 
Officer under sub-rules (1), (3), (4), (5) and (6). xiv of the 

(8) In respect of all Operations under Chapter iro! 
Act which have been placed under the admin 
of the Director of Land Records and Surveys- Ea 


ive 
jaran pakista 
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pirector may perform all the functions of a Revenue 

tne said der the said chapter and shall have all the powers of 
E officer under sub-rules (1), (3), (4), (5) and (6). In 
he shall be the Superior Revenue 


uch operations, 


settlemen 
b-section (3) of sectin 101 and sub-section 


respect ofS 


Comment 

1. Revenue Officer.-His function is not judicial 

ion—but he is concerned with mutation of names-On 
yea from the Tahsilder, Revenue Officer incorporates 
ae changes in record-of-right. If necessary he can make 
enquiry into correctness of what is reported to him. If 
necessary he may take evidence, but thereby he does not 
become a Court. 

15. Determination or rent-rates under Chapter XIV of 
the Act.-(1) The Revenuc Officer shall determine the rent rate 
ofeach class of land, separately. 

(2) The Revenuc-Officer shall verify the classifications of 


ry and make additions and alterations, 


land by local enqui 
rd, with 


where necessary, in the existing classification on reco! 
the approval of the Revenue-Officer immediately superior to 
him. j 

(3) For each unit of area, the Revenue-Officer shall 
determine by local enquiry the normal yield per acre of different 
crops for different classes of land. He may also make crop 
cutting experiments for determining the normal yield of any 
crop, per acre, for any class of land in the unit. 

(4) When the Revenue-officer has determined the normal 
‘eld under sub-rule (3), he shall cause the figures relating 
sip fo be published at some conyenient plce or places in 
See, with a general notice informing the a 
re that they may file objections to such figures i es 
ablas from the date of such publication. The fact ae 
Shall e and the last date on which objections faa prone 

ate alst be proclaimed in the unit by beat o. 
ch publication. 
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(5) The Revenue-officer may, after do 
objections, if any, filed under sub-rule (4), rev ering th 
the normal yield for any class of land. Se the figure 

(6) Omitted. 

16. Preparation of the table or rent 
publication of the table.-(1) The table of rent-rat “Fates 
on clause (a) of sub-section (1) of section 99 of an referred tg 
be prepared in Form No. VIII apended to ‘these nae Act, shal] 
contain the particulas specified therein. S and shay 

(2) mhg draft [ann of rent-rates shall be Published 
sub-section (1) of section 101 of the Act by placing it fe under 
inspection free of charge, during a period of not Hg 
thirty days at such convenicnt place or places in aes n 
the Revenue-Officer may determine. A piadamat dat 
previously be published in the unit informing the E 
concerned of the place or places at which the draft table ial 
be open to public. inspection, the period during which it will be 
open to such inspection and the last date on which objections 
under sub-section (2) of section 101 may be filed. 

(3) Blank forms of objection shall be supplied freee of 
charge, and objections shall, as far as practicable, be made in 
such forms. The Revenuc-officer shall issue notices informing 
the objector of the date and place fixed or the hearing of the 
objection . An objection shall not be disposed of in the 
absence of the object or, unless the Revenue-Officer is 
satisficd, for reasons to be recorded in writing, that the notice 
was duly served on the objector. $ y 

17. Settlement of fair and equitable rents a" 
preparation of Settlement Rent-roll under Chapter xv nt 
the Act.-(1) When the Revenue-officer proceeds to settle at 
and equitable rents under Chapter XIV of the Act. he sha 
prepare a Settlement Rent roll for each village. No. 
i = The Settlement Rent-roll shall be prepared in rel 

Ppended to these rules and shall contain the par 
Specified therein. uë 

l 
an te ernie Setlement ett 
to ssue a proclamation informing 4 P amë and 
s Khatians have been opened, of the 
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ich the preparation of the Settlement Rent-roll will 

eu whic. erson be absent, the Revenue-officer shall make 

pegin- if a i Settlement Rent-roll which would haye the 

no È itering the rent or fixing a new rent of that person 
ole | notice has been duly served on that person. 

until 2 spee etermining the final entries to be made in the 

(4) wher roll; the Revenue-officer shall read out or 

settlement read-out in his presence the principal entries 

f each person whose rent is to be 


cause ; 

i o the Khatian © 
relating to shall enter in the Settlement Rent-roll with his 
salb d the fair and equitable rent settled for cach such 
own 
hatian. 

(5) Omited. 

lication of Settlement Rent-roll and 


18. Draft pub 
disposal of objections under sub-section (1) of section 108 


of the Act.-(1) A draft Scttlement Rent-roll shall ;be published 
under sub-section (1) of section 108 of the Act by ptacing it for 
public inspection, frec of charge, during a period of not less 
than one month, at such convenient place as the Revenue- 
officer may determine. A proclamation shall previously be 
published in the village, informing all tenants of the place at 
which the draft Settlement Rent-roll will be open to public 
inspection, the period during which it will be open to such 
inspection and the last date on which objections under the 
said sub-section may be filed. Notwithstanding anything 
Sr ae in the proclamation, the Revenue-officer may 
will ae the period during which the draft Settlement Rent-roll 
filed open to inspection and during which objections may be 
dine jl forms of objections shall be supplied free of 
such ie objections shall, as far as practicable, be made in 
shall file e Along with the original objection, the objector 
Persons paral or copies of the same for service on all other 
Materially nos in the opinion of the Revenue-officer, are 
Ssue aaen nc in the case. The Revenue-olficer shall 
interesteg ae informing the objector and all other persons so 
Biection z the date and place fixed for the hearing of the 

` ' and with each notice to a person, other than the 


~ 


> eS 


` a 
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objector, he shall forward a copy of the obj 
shall not be disposed of in the absence oe Ob; 
materially interested or their representat, of bane 
Revenue-officer is satisfied, for reasons nib unes, È 
writing, that the notice was duly SES be Tecordeg 5 
concerned. on the bets, 
. a| 
18A, Confirmation of the Settlement Re te | 
section 109.-When all objections under ear Se x 
section 10S have been disposed of and R Ma 
corrections of the Settlement Rent-roll on the od Necessay, 
on such objections and after incorporation of >a OF detisiog | 
corrections, if any, in the safd rent-roll on ieee 
on objections and appeals, if any, relating to ae 
under chapter XVII of the Act, when revision of Ean rights 
is undertaken simultaneously with an operation a 
chapter XIV of the Act, the Revenue-officer shall saik 
Settlement Rent-roll to the prescribed confirming authority, a 
required under sub-section (1) of section 109. While making 
any correction in the draft Settlement Rent-roll on the basis ef 
orders on objections or appeals referred to above, the Revenus 
officer shall keep a suitable reference to that effect under his 
signature in the remarks column of the Settlement Rent-roll. 
19. Final*publication of Settlement Rent-roll unde! 
sub-section (3) of section 109 of the Act.-A settlement 
Rent-roll shall be finally published under sub-section (3) p 
section 109 of the Act by placing it for public Inspection. Irv 
charge. during a period of not less than one month, at D 
convenient place as the Revenue-officer may determine 5 
proclamation shall previously be published in the W 
informing the tenants of the place jatt hE i 
Settlement Rent-roll will be open to public ins [g 
period during which it wil be open t 1 
certificate of final publication shall be signed bY 
officer on the roll. 
á a Manner of presenting an ap. 
section III of the Act.-An appe@ 
of section III of the Act shall be in writing. 


TOU ung 


“etgg, | 
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s on which the appeal is based and shall be 
anied by a certified copy of the order appealed against. 
ncorporation in the Khatian of changes in the 
Rent-roll.-If an order under section 110 or 
ct purports to amend or alter any entry in 
t-roll, the change shall be incorporated in 
d by the Revenue-officer and certified by 
ference in the remarks column to that 


ttlement 
me tl of the A 


the Khatian concerne 
him with a suitable re 


effect. 


CHAPTER VI 
nance of record-of-rights under 


section 143 of the Act. 


-(1) The Tahsildar or Partwari 
reporting promptly to the 
or to him [apparent clerical 
in the ownership 
on of land 


Mainte 


22. Duties of Tahsildars. 
shall be primarily responsible for 
Revenue-officer immediately superi 
mistakes in the record-of-rights,] all changes 
of land, all cases of alluvion, diluvion and reformati 
and the particulars of unsettled lands, in his area. He shall 
also promptly bring to the notice of the Revenue-officer all 
cases of contravention of the provisions of sections 90 and 93 
and cases of extinguishment of the interest of tenants under 
clauses (a), (c) and (d) of sub-section (1) of section 92 or under 
the second proviso to sub-section (4) of section 90 of the Act. 

(2) In the case of succession, intestate or testamentary, the 
report shall contain the names and addresses of all heirs and 
ie Pi asi shares and nature of interests according to the 
the bla as applicable to the deceased or apco ne 
TAR o of the testament, as the case may be, a < 
FEDE shat of the holding or holdings they have dha e ay 
is acquir, all also state if any area of land inherited by any 

able under section 91 of the Act. 
Gee the case of alluvion, diluvion 
the case ad shall state its nature, are 
of the ie reformation or aceretion, also 

olding to which it relates and 


and reformation of 
a and location and it 
the Khatian number 
the area which the 
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raiyat concerned is entitled to po. 
section 86 or section 87 of the Fc ingen the provis 

(4) In the case of apparent clerical ha may be, Ns 
of-rights, the report shall state the Roe ÀN the req 
number of the holding to which such mist: a and art 

23. Duties of Revenue Officers.-(1) i ha i 

shall, if he is vested with necessary © Revenue-on 

powers i cer 
under the Act, incorporate, and if he is not in this behal 
powers, send up proposals to the officer Tee With such 
powers for incorporating necessary change ested with such 
rights— ges in the record-or. 

(a) When mutations of names is 
inheritance either on the STP lema 
rule 22 or on the application of the heirs a wy 

(b) When mutation of names is made as result rae 
ase of the notice of transfer under section 89 y 

(c) When the rent of a holding is abated under sub- 
section (1) of section 86 of the Act, or on account of 
abandonment or acquisition of land; 

(d) When any land vests in or is at the disposal of, the 
Provincial Government under the first proviso to sub- 
section (2) of section 86, sub-section (2) of section 87, 
the second proviso to sub-section (4) or sub-section (5) 
of section 90, sub-section (2) of section 92, sub- 
section (2) of section 93 or clause (b) of sub-section a 
of section 97 of the Act; 

(e) When new settlements of lands are made; 

(M When any raiyat is entitled to repossess or 
land under sub-section (2) of section 86 or S" 
(1) of section 87 of the Act; 

Ø When orders are passed by the Court un 
section (7) of section 96 of the Act on applica 
pre-emption; in 

(h) When d under 5 

parcels of land are amalgamated © or the 
116 or a holding is subdivided under section 
interest of a co-sharer tenant in 4 nol 
transferred under section 118 of the Act 


hold any 


der sub- 
tions /0F 


p-section | 


wine 
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heme for consolidation of holdings is finally . 


p When a SP 
confirmed under section 125 of the Act; or 


0 when for any © 
rights become necessary. 

(2) Before sending any report under this rule, the Revenue- 

fficer shall satisfy himself about its correctness and for this 

A rion he may make such enquiry and take such evidence as 


he thinks fit. 

(3) The Revenu 
receipt of a report un 
correction of apparent cleri 


ther reason, correction of the record-or- 


e-officer shall, either on application or on 
der sub-rule (1) of rule 22, for the 
cal mistakes in the record-of-rights, 
after consulting the previous settlement records, preliminary 
rolls, Collector's copy of record-of-rights and Register II, 
and making such other enquiries ashe considers necessary, 
direct correction of such clerical mistakes, and the record-of- 
rights maintained by the Collector or the Subdivisional Officer 
or in the Tahsil Office and Register I shall accordingly be 
corrected and the corrected copies of the record-of-rights shall 
be given to the parties concerned. 

(4) The Revenue-officer shall, either on application or on 
receipt of a report under clause (j) of sub-rule (1), for the 
correction of an entry, that has been procured by fraud in the 
record -of-rights after final publication thereof, after 
consulting the previous settlement record, preliminary rent 
‘rolls draft record-of-right, subdivisional and ta 
a modified under section 46 of the Act, holdin 
a Register Il, and making such other enquiries as he 
ae a necessary, direct excision of the fraudulent entry, 
baa is act in according so being 4 ministerial act, shall not 
aaien, to appeal. At the same time the Revenue officer shall 
enisy rs ‘correct entry, leaving a note against the excised 
a pro at is fraudulent, and make in the record a reference to 
iia in which the reasons for excision have been 
Tights. He shall also direct similar correction in the record-of- 

si aa aizen in the subdivisional record room E 
Tights ns and shall supply corrected copies of the record-ol- 

the parties concerned. 


rent~ 


hsil copies of 
gwari rent- 


404 The Tenancy Rules 1954 


Chapter VI of the Tenan 

S cy Rules. 

25 of the rules 22-24 relate to i I — 
Duties of Revenue Officers, seaman 


ists of 
ding, Tules 2. 


ee Comment 
e 4)—Taking into consi 
he siderati 
the Exhibit 2 and the Exhibit Kha nthe al 
follow that Exhibit Kha strikes the ea nd Sonel 
a T claim of the plaintiff and it can heme 

= he plaintiff had acquired no valid title i tedly be sai 
an plaintiff has miserable failed to prove ee bo Suit land 
on the basis of which SA khatian was prepared peg pattan 

e name of 


a Evidence 
usion woul 


d foundation | 


Hasanullah and hence the trial Court has rightly di 
ismissed | 


the suit. 1 

24. Duties of officer: i 
maintaining the eee eee ee np din 
provisions of sub-rule (2), the officer entrusted aie he 
of maintaining the record-of-rights shall promptly incor a 
therein all changes reported to him under rule 23. P 

(2) Before incorporating any change in the record-of-rights, 
the officer shall carefully examine the report on the basis of 
which the change is to be made and shall satisly himself 
about its correctness and for that purpose. he shall follow 
such procedure and take such action as may be directed by 


the Board of Revenue. 

(3) Every change made by the officer in the 
shall be signed by him and dated and referent 
document of the basis of which the change is made sh 


record-of-righls 
e ofthe 


all be 


s to the posses 
as Khat 
he Kha: poling 


if such land formed the whole or a p 
the Khatian of that holding shall be can 
the case may be. 

P (5) When any Settlement of 1 
shall be opened, in the name of t 


W 
and is made, & ne 
he new tenan or 
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e ownership already, necessary 
be made in such khatian and he 
d with a certificate copy of the new khatian or 
hanged, as the case may be, free of cost. 
t of rent.-When any abatement of rent of 
ary on account of abandonment, eschest 
her cause, the authority competent to grant such 
t shall, where no other provision of law or rule 
ided by the principles laid down in the rule made 
of section 86 of the Act in the matter of 
t by which the rent shall be abated. 


covering the sam 
gdition r alteration shall 
ar be furnishe 
khatian S0 c 


ini e amon 
Comments 

His function is not judicial function— 

h mutation of names— On report from 

{ficer incorporates necessary changes 

an make enquiry into 

thereby he does-not 


Revenue officers— 
cerned wit 
ue O 
If necessary he ¢ 
s reported to him, but 


put he is con 
the Tahilder, Reven 
in record-of-right. 
correctness of what i 
become a Court. 


CHAPTER VII 
Revision of record-of-rights under 


section 144 of the Act. 

-When an order is made 
ct, for the revision 
f district oF 
lude, either 
1 of the 


26. Particulars to be recorded. 
under sub-section (1) of section 144 of the A 
or record-of-rights in respect of a district, part © 
me rea, the particulars to be recorded shall inc 
ae or in addition to other particulars, some or @ 
following, namely: 

(a) the name, father’s name and 

occupant; 

(b) the class to whicl 

belong; 

(c) the situation, class, qU 

boundaries of the land 
occupant; 


address of each tenant or 


ı each such tenant or occupant 
or more of the 


Ac 
tenant of 


antity and ot 
each 


held by 


i 
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revised; 

(e) the amount payable in respect 
pasturage, forest-rights, rights ra an 
like at the time the record-of-rights is ee and a 
conditions and incidents appertainin ee Teviseq, th 
and if the amount is a gradually bce O Such righ 
time at which and the amount by which rns ne, thy 

(N the mode in which the rent has been fix a eases 
contract, by order of a Court, or Sthen Whether y 

(g) if the rent is a gradually increasing ong the ti 
which and the steps by which it increases: le 

(h) the rights and obligations of cach tenant in respect 


of— 


(d) the rent payable at the time the rec 
Ord-of.y 
hts 
i| 


Y rithts y 


(i) the use by tenants, of water for agricultural 
purposes, whether obtained from a river, jhil, tank 
or well, or any other source of supply, and 

(ii) the repair and maintenance of appliances for 
securing a supply of water for the cullivation of the 
land held by each tenant or for prevention of the 
onrush of flood-water, whether or not such 
appliances be situated within the boundaries of 
such land; 

(i) the special conditions and incidents, if any. of the 
tenancy; 
Ü) any right or way or other casement attaching to the 

land for which a record-of-rights it being revised. i 

27. Stages of the work.—The work shall ordinarily 
consists of the following stages, namely : 


(i) traverse survey; i 


(ii) cadastral survey; 

(iii) erection of boundary marks; 

(iv) preliminary record-writing (Khanapur)): 
(v) local explanation (Bujharat); 

(vi) attestation; 

(vii) publication of draft record; 

(viii) disposal of objections; 
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) filing of appeals and disposal thercof; 
ration and publication of final record. 
ded that all or any of the first six stages may be 
Provi a new stage added, according to the circumstances 
ot as with the approval of the Director of Land Records 
0! 


rveys- 
Cian eT Survey.-(1) In the course of proccedings 


der section 144, a large scale map showing therein roads, 
oe railways. homestead, fields and other physical features 
ry shall be prepared for each village, as a unit of 


(ix 
(x) prepa 


rivers, 
of the count. 


survey and record. 
(2) When the arca contained within the boundaries of a 


village map of any previous survcy is unsuitable as a unit of 
survey and record, the Revenue Officer having the additional 
designation of Settlement Officer, shall, after ascertaining, as 
far as possible, the opinions of the local people submit his 
proposal for the determination of the area to be adopted as a 
unit of survey and record to the Board of Revenue, through 
the Officer to whom he is subordinate. The unit shall, if 
sanctioned by the Board of Revenue, be declared and adopted 
as a village for the purpose of preparation and revision of 
tecord-of-rights. 

28. Procedure of work up to Attestation.-The work of 


s mentioned in rule 27, shall be 


the stages up to attestation a 
and 


completed in accordance with the Technical Rules 
Instructions of the Settlement Department, as modificd. from 
lime to time, by the Director of Land Records and Surveys and 
under such other instructions as may be issued in this behalf 
by the Director of Land Records and Surveys or by the 
Revenue-officer appointed with the additional designation of 
Settlement Olficer in any district or part of a district or local 
arca; 
compet Publication of draft meni 

raft ro En of attestation the Revenue-o nee ae 
Charge aes d-of-rights by placing it, for pu er spera 
Convene ns a Period of not less than o 

tent place as he may determine. 


f-rights.-After 
hall publish the 
ection frec-ol- 
at such 


_ 
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A proclamation shall previo 
village informing the mle, race dear publisheq i 
of the Deputy Commissioner of the place e 
record-of-rights of that village will be open i. wH 
and the last date of filing objections ith 
anything contained in the proclamation u A 
may extend the period during which the or a 
will be open to inspection and during ce. 
rule 30 may be filed. : 
30. Objection.-Blank forms of jecti 
free-of-charge, and all objections moe. eee Supplied 
made in such forms, along with the Susie practicable, be 
objector shall file a copy or copies of the same fe objection, the 
other persons who, in the opinion of the Rever hes na 
materially interested in the case. The R ar 
issue notices informing the objector and all other = a 
interested of the date and place fixed for the Beare ai 
a pera and, with each notice to a person, other on the 
o ee a copy of ure: objection. Objection 
interest in land shall be 5 ie pen a E 
officer. The record shall pian ene geet 
A contain a brief summary of the 
evidence taken and an abstract of the reasons for the decision. 
Objections shall not be disposed of in the absence of any of 
the parties materially interested or their representatives, 
unless the Revenue-officer be satisfied, for reasons t° be 
recorded, in writing, that the notice was duly served on the 
person concerned. 

b T Appeal.-(1) Any person aggrieved by an order 
y the Revenue-officer on any objection made under rule 3 
ne ict to the Revenue-officer appointed with 
T a designation of Settlement Officer oF to: BF 
PO a appointed with the additional designati™ in 
this behalf, su ieinent Officer as may be empowered x an 
aba, teen 30 days from the date of the order air gae 
the Stic a uch appeal shall be in writing and S! pall ° 

n which the appeal is based and ê 


a 
Epresenta y 
nich the Crap 
Uch ; 
ch MSpection 
twithstandin 

Revenue-ojfg 
record-of-ri hts 
objection un ie: 


passed 


tiye | 
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ertified copy of the order appealed against 
urt fee stamps as specified below. 
e whether directed to one or more 
) n where such persons reside in the same 
ae Rupee one and twenty-five paisa; and 
c notice is to be served in different villages, a 


ere thi 
b) pees fee shall be charged for service in each village 


at rates as in clause (a) above. 

2) Before passing the final order on any such appeal, the 

ellate Officer shall give the parties and opportunity of being 

d and shall record in the proceedings an abstract of the 

s decision. 

f Final Records.-When all objections 

under rule 30 and all appeals under rule 31 have been 

disposed of and when the draft record of rights has been 
Jance with the original and appellate orders 


corrected in accord 
on all objections, the Revenue-officer shall proceed to frame 


the final record-of-rights. ; 
In cases, however, where operations under Chapter XIV of 


the Act have been undertaken and fair and equitable rents 
have been settled and the settlement rent-roll has been finally 
framed under sub-section (3) of section 109, the Revenue- 
officer shall, after the draft record-of-rights has been corrected 
in accordance with the original and appellate orders on all 
objections, incorporate in the draft record-of-rights the rent 
determined in respect of cach holding or tenancy on the basis 
- such finally framed settlement rent-roll and then proceed to 
Tame the final record-of-rights. i ` 
Ma that in a case where the fair and equitable rent 
final} Ai been so settled and the settlement rent-roll has been 
ratte | by the tme the record-of-rights is ready for final 
wien” the Revenue-officer instead of withholding final 
finally non ‘of the record-of-rights, may finally frame and 
eames the same noting the existing rents therein 

ncorporating the fair and equitable rent settled under 


ha; 
pter XIV of the Wee 
‘ormity with the 


The § 
daft ren final records shall be prepared in conf 
ist of a series of 


Tec 
ords corrected as above and shall const 


oY anied by a c 

ci i 

re a process fee in co 

an each notic 
al 


ApP' 
hear 
reasons for hi 
32. Preparation 0 


kt 
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khatians prepared in forms which are 
forms used for the khatians of the dr: 
= not form part of the fi 
inal record shall be prin 
according to the direction ae io Ge in m mae 
Government, by general or special order, n by the Proving 
33. Publication of Final Records. i 
shall publish the final record-of-rights b 
inspection, free of charge, during a peri 
days, at such convenient place as 


generally sj 
Imi 
aft record-of-ri Ar to the 


nal Fecord-of rg X 


-The Revenue-officg, 
y placing it, for Public 
od of not less than 30 


he m 
proclamation shall previously be publisher in eiA 
each v 


informine the Maliks and tenants and 
Commissioner of the place at which the final a ne 
of that village will be open to public inspection and sed 
during which it will be open to such inspection. — 
34. Certificate of final publication.-(1) When a record- 
of-rights has been finally published under rule 33, the 


illage 


Revenuc-olficer shall, within sixty days from the date of final | 


publication, make a certificate stating the fact of such final 
publication and the date thereof and shall date and subscribe 
the same with his name and official tille. 

(2) The Provincial Government may, by nolification, in the 
official Gazette, declare, with regard to any specified area, that 
record-of-rights has been finally published for every village 
included in such area; and such notification shall be 
conclusive proof of such publication. ; 

35. Presumption as to the correctness of recordo 
rights.-(1) When a record-of-rights is finally published under 
tule 33, the publication shall be conclusive evidence that the 


record has been duly revised under section 144 of the Act i 

(2) Every entry in a record-of-rights finally published vel 
be evidence of the matter referred to in such entity: ee n c 
be presumed to be correct until it is proved by eviden 
incorrect, 


A 


CHAPTER VIII 
wers of Revenue Officers in Revising Record-of- 
sa Rights under section 144. 
36 Power vested in Revenue Officers.-When a 


pevenue-officer is appointed for the purpose of revision of a 
record-of-rights under Chapter XVII of the Act within any 
district, part of a district or local area, he shall be appointed 
either with or without the additional designation of 
"settlement Officer" or "Assistant Settlement Officer". Every 
such Officer shall have, — 

(a) the power to take down evidence in his own hand in 
English language in proceedings held under the said 
Chapter, in which an appeal is allowed , in accordance 
with the procedure laid down in the Code of Civil 
Procedure 1908, for the trial of suits; and 
to enter upon any land included within the area in 
respect of which an order under section 144 has been 
made to survey and demarcate and prepare a map of 


(b) 


the same. 

37. Further Powers vested in Assistant Settlement 
Officer under Bengal Act V of 1875.-A Revenue-officer 
appointed with additional designation of “Assistant 
Settlement Officer" shall have all the powers of an Assistant 
Superintendent of Survey and of a Deputy Collector under the 
Bengal Survey Act, 1875. 

38. Further Powers vested in Settlement Officer 
a Bengal Act V of 1875.-A Revenue-officer appointed 
i the additional designation of "Settlement Officer" shall 
ei all the powers of Superintendent of Survey under the 

engal Survey Act, 1875. 
TR Further powers vested in Settlement 
with ong Settlement Officers.-A Revenue-officer appoin 
FAREA, additional designation “Settlement Officer 
sistant Settlement Officer" shall have all powers exercisable 


t and 
nted 
or 
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by a Civil Court in the trial of sui 
uits 
Code, 1908 (Act V of (1908). under the Civil p, 
Oceg 
40. Power of'Settlement Officers to m le 
matters to Assistant Settlement Offi ake Over Cert 
sos appointed with the additional an evens 
etdement Officer" may by general or special €Signation e 
for disposal to any Assistant Settlement Offi order, m Ei 
him, proceeding relating to— “ers nae 
(a) Objections under rule 30, and 
(b) Appeals under rule 31. 


ubordi 


41. Power of Settlem i 
transfer cases.-A pile eal sans ae a 
additional designation of eile Oa with the 
withdraw from the file of any Assistant ae das 
Revenue-officer subordinate to him any of fe a 
under Chapter XVII and may dispose of th i fe 
transfer them of dis secon 
sposal to any other Assistant Settlement 
Officer or Revenue Officer subordinate to him. ‘ 
rE Power of Revenue-officer appointed with 
> a itional designation of Settlement officer 
ee ey ae E 
final record-of-rights direct me n T 
roceedin f pal phe aed ae 
aa gs referred to in rules 28 to 32 in respect of any 
that the part of a district, or local area shall be cancelled and 
proceedings shall be taken up fresh from such slag? 
as he may direct. 

22A: Correction of fraudulent 
eaa of record-of-rights.-The Revenue-officer, n 

st onal designation of ‘Settlement Officer’ shall 
e Si application or on receipt of an official repo” 
E on o: an entry that has been procure 
Sñeuliing = ts before final publication th 
Seka elevant records and making such other en 
s necessary, direct excision of the frau 


entry before final 


ereol, 
~ engu 


tenth 


a 


ba 
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in doing S° shall not be open to appeal. At the 
he Revenue-officer shall make the correct entry 
e parties concerned a hearing and recording his 
formal proceeding for the purpose of future 


his act 

„time, 

giving th 
in a 


ction of obvious clerical errors before final 
-of-rights.-The Revenue-officer, with 
the additional designation of Setlement Officer shall have 
isdiction to correct obvious errors, e.g. arithmetical 
ors, before final publication of the record-of- 
lement Oficer may delegate the said power to 
r, with the additional designation of 


or clerical ert 
rights. The Sct 
some other Revenue-office: 
Assistant Settlement Officer, subordinate to him. 

43. Power of Deputy Commissioner where no Special 
Settlement Officer is appointed.- Where a Special 
Settlement Officer has been appointed for any district, the 
‘Deputy Commissioner of that district may discharge all the 
functions of Revenuce-officer under Chapter XVII of the Act and 
shall have all the powers of a Settlement Officer under rules 
36, 38, 39, 40, 41, 42, 42A and 42B. 

44, Powers vested in Director of Land Records and 
Survey.-In respect of all operations under Chapter XVII of the 
Act which have been placed under the administrative control 
of the Director of Land Records and Surveys, East Pakistan, 
aed discharge all the functions of a Revenue-officer under 
Aine Chapter and shall have all the powers of a Settlement 

r under rules 36, 38, 39, 40, 41, 42, 42A and 42B. 


CHAPTER Ix 
Exemption of rent, 


45. Exemption of land from Payment 
section 151A of the Act.-(1) An applicati 
section (1) of section 151A shall be made 
appended to these rules. 

(2) If the Deputy Commissioner, after such en 
deems fit, is satisfied that the land specified in the 


On under sub, 
in Form No. x 


quiry as he 


applicati 
or any portion thereof is actually used for any of tiama 
Ses 


mentioned in sub-section (1) of section 151A as Stated in the 
application he shall proceed to determine the area of such 
land in the manner prescribed below : 

(a) He shall cause an enquiry and survey of the land 
specified in the application by a Kanungo or Surveyor 
under the supervision of a responsible officer. 

(b) The Kanungo or the Surveyor, after due enquiry, shall 
demarcate the area of the land actually in use asa 
place of public prayer/religious worship/public 
graveyard/public cremation ground on the field on te 
lines of the explanation given at the end of section 
151A, calculate the arca thereof and submit a report 1 
the Deputy Commissioncr. He shall also carve out new 
plots, where necessary in the mouza map when ma 
of plot or plots are found to be so used with corolla 
corrections in the plot index. i 


Of rent Unde, 


A 
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Form No. I 
[Rule 3 (1)] 
Application 
To 
The Revenue offcer, 
aiat (Address) 
z the land of my holding specified . 


entire/A portion of 


The 
having been lost by 


below 


under section 
Tenancy Act, 19 


diluvion during the ..... (Period) 


) ct thereof 
by apply for abatement of rent in respec! 
a oun the East Bengal State Acquisition and 
50 (East Bengal Act No. XXVI of 1951): 


Specification of the land. 


(i) District .. 
(ii) Thana ... oe 
Gi) Mauza with J.L. or RS NO.....-0002200* 
(iv) Khatian No. of the holding...- 
(v) Total area of the holding .... 
(vi) Annual rent and cesses payable for the holding— 
(a) Rets 

(b) Road and PW Cess.. 
(c) Education Cess .... 
(d) Local Rate «00... 

(vil) Approximate area of the land diluviated wi 
Nos 


th plot 


truck off. 
NB-The alternatives not applicable should be s' 
41 


416 Land Laws in Bangladesh 
Form No. 1 
[Rute 4(1)] 
Certificate 
This is to certify that .......0... (name of th 

son of ......--- Of nxceees (full address) has undertaken e Perce 
farming by the use of power-driven mechanica] appliances. 
that he may be allowed to possess up to .......... ksin 


for the purpose under the provision of the Proviso to si 
section (2) of section 87/90 of the East eerie 
Acquisition and Tenancy Act, 1950 (East Bengal Act No, ra 
of 1951). = 


Signature 


Collector/Additional Collector cf 


NB-The alternatives not applicable should be struck of. 


Form No. IM 
[Rule 4(2)] 
Notice 


(Address) 


on of sub-section 
Acquisition an 
of 1951), tH 
Jesse" 
below. 


Please take notice that under the provis 
(3) of section 87 of the East Bengal State 
Tenancy Act, 1950 (East Bengal Act No. XXVIII 
been decided that the land measuring, more oF 
acres and situated within the boundaries stated 


accreted to the holding bearing khatlan No... 


teste eveneenee THANE ania » District... 
disposal of the Provincial Government, being !? exe 


limit laid down in section 90 of the said Act- 
> = 


The Tenancy Rules, 1954 417 


Boundaries of the land. 


Signature 
Revenue Officer of 


Date---- 

(Place) 
Form No. IV 
[Rule 5(1)] 
Registered Transfer notice/Mutation Case NOwsvesssces 
MOUZA....--+00" . District.. 

To 

The Revenue Officer/Co-sharer tenant... 

Vill. 


P.O. 


Dist... rr) 
Please take notice of the transfer of/the portion or share 


of/the bolding specified in the schedule on the reverse. 
The transfer for Rs been registered at 


The sale of/The decree or order absolute for the foreclosure 


of mortgage on/the portion or share of/the holding for Rs 


= been confirmed in the Court of ........-- atng 
9; in Execution/Certificate Case No... 


Signature 


Sub-Registrar/Revenue Authority/Judge 
NB-The alternatives not aplicable should be struck off. 
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418 The Ten: | 
i ancy Rules, 1954 | Form No. V 
E [Rule 6(1)] 
£ Notice 
& g 
To 
ge $8 gne Revenue Officer 
SPERE of [went cađdresal: l 
ies ie a please take notice that L aoro (name) of ..........++. (full 
E3 Hal address) hereby surrender the holding bearing khatian 
ge n „aa Of MOUZA, vvereereees police station . . district, ....... 
aos t the end of the agricultural year . under the 
& ese "| ? rovision of clause (b) of sub-section (1) of section 92 of the 
Fat Bengal State Acquisition and Tenency Act, 1950 (East 
2 Bengal Act No. XXVIII of 1951). 
SS ff Datë weseeresstetstreees 
is É a Date sesers 
2 3a oT ae 6 
& 5 Signature of the raiyat. 
Ss » 
2 £ ss 
zg E a 5 23 a Form No. VI 
se5 8 s |z [Rule 9(1)] 
328 8 v 
£ = 5 3 3 Application 
£ 
3 3 2 log To 
g 3 “a les a The Revenue Officer 
3s 3 g a (Address) 
S S ò Sir 
2 g g a 
= E 8 5 5 2 3 R We, the undersigned raiyats, hereby apply under sub- 
2? 2 z 35g section (1) of section 119 of the East Bengal State Acquisition 
Š Š 8 mn Tenancy Act, 1950 (East Bengal Act No. XXVIII of 1951), 
s 5 A 8 = lor the consolidation of our holdings specified in the attached 
a S 8 a se schedule. 
È g 5 3 eg A A 
E g Š eo Š $23 h scheme for such consolidation is/is not submitted 
gs S 3 S = z erewith. 
Bs $283 3| Date 
2 3 S 5 2 = oe | ee 
s2¢@52828 Sa ee 
2%8g 2E (52 5 ee ee as 
8 & S BE S E 2 4 Serial No. Signature of the 
@ege2s 8 35 applicants. 
B55 883 8 a2 
= 2 28a 8 f 
S16 ¢ bp G 
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The Schedule 


Serial es FA Description of holdings, 
FA 
. ae address Plot No. | Area with Mauza 
M 


share 
U 
Form No. VI 
(Rule 12) 
Rent-receipt 
Tenant's portion 
Name and tauzi number Name of 
of the estate. Tahsil 
2 3 


Tahsilder number of 
receipt. 


Name ofthe District. 


Jamabandi 
number 


Holding number as per” 
Register ] 


Name and number | Name of Thana 


Land Laws in Bangladesh 


jn respect of 
ntis made. 


A a ade 
which P ‘payment is m 
ote Whe n P its particulars 


Lae 
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Signature... 
Designation.. 
Year and date [English] 
Year and date [Bengali]... 


of village. and pargana. 
5 6 7 8 9 
Name and father's name and residence of the tenant. By whom paid. 
10 1 
Annual demand of the Tenancy 5 
Cash-rent Road & Public Works and Education Cesses. Miscellaneous. | Total 
13 
Road and Public Works Cesses. Education Cess. A 
14 


12 if 


Pa ent 
Areas Interest Current 


16 17 18 


Advance 
- 19 


fi dl 
Grand Total [in wor! j] 
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Form No. Vo 
[Rule 16(1)] 


Table of Rent-rates 


DISUriCl......csereeeseeeeeee . Thana{s)... 


murenen Unit 
Total value of 
Produce per acre, 


Normal yield per 
acre. 
3 


Average 
price. 
4 


Class of 
land. 
2 


7 


Signature 
Revenue-Ofte, 
Date... 


Form No. IX 
Settlement Rent-Roll 
COTA GA STAT 
[Rule 17(2) EBT Rules] 


3 


oa were A 


masagi @ ARNI sit oT 
aama | anA are aa il 
aR TTR A TSIM paun, 
na 
Malik/Non- Existing area of Revenue/te 
Agricultural the holding in 


tenant/lessee Acre Acre Dec. 
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8 

pa(>) (a) stata 
Fort OTM 909 
MAPICS M BET 

Gre RAL 

Rent of the Initial of 
holding u/s the 
99(1)(b) read | Revenue 
with sec. 107 | Officer 


Rate as per 
Table of rent- 


Signature of the Revenue Officer. 


Datte.....ccccsssssesserssccens 
Form No. X 
(Rule 45) 
Application 
To 
The Deputy Commissioner .......+..+++++++ 
Sir, 


Whereas the land of my holding specified in the schedule 


below is used primarily as a place of public prayer /religious 
worship/a public graveyard/a public cremation ground; 

It is requested under sub-section (1) of section 151A of the East 
Bengal State Acquisition and Tenancy Act, 1950 (East Bengal Act 
No. XXVIII of 1951), as amended by the East Pakistan Ordinance 
No. XXI of 1969, that an order may be passed under sub-section (3) 
of the said section exempting the land from payment of rent. 


Schedule 
DiS fritters ccs sane Thana........0seseses 

Khatian Plot No. | Total area | Area out of the Remarks. 

number | with other | of the Plot | total for which 

description. exemption from 

rent is prayed 

forr. 
8 


(Signature of the applicant) 


APPENDIX -i1 


THE STATE ACQUISITION (BONDS) RULES, 1957, 


Notification No. 727 L.R.—16th January 1958 
of the power conferred by section 18 of the 


:—In exercise 
East Pakistan 


state Acquisiton (Bonds) Act, 1957 (East Pakistan Act 
No.XXXVIII of 1957), the Governor is pleased to make the 
following rules, namely :— 

1. Short title : These rules may be called the East Pakistan 
state Acquisition (Bonds) Rules, 1957. 

2. Definitions : In these rules, unless there in anything 
repugnant in the subject or context, — 


(a) 


(b) 
(c) 


(d) 


le) 


(h) 


“the Act” means the East Pakistan State Acquisition 
(Bonds) Act, 1957 (East Pakistan Act No. XXXVIII of 


'1957); 


“Form” means a Form appended to these rules; 
“Treasury” means any treasury located in the 
Province of East Pakistan and includes a Sub- 
Treasury; ` 

“District Magistrate” means every person exercising 
all or any of the powers of a District Magistrate as 
defined in the Code of Criminal Procedure for the 
time being in force; ‘ 
“Mutilated Bond” means a Bond which has been 
destroyed, torn, or damaged in material parts thereof 
and the material parts of a bond are those where the 
number and the face value of the bond or payments of 
instalments or the signature of the issuing authority 
are recorded; 

“Lost Bond” means a Bond which has actually been 
lost and shall not mean a Bond which is in T 
possession of some person adversely to the pt 
“Defaced Bond” means a Bond which has been a “5 
illegible or rendered undecipherable in any © 
Material parts; 

all s at and expressions a 
Meanings as assigned to them under the Act. 


same 


426 
3. Requisition for issue of Bonds : (1) As g, 
after the payment of any amount on account Sna Poss 
under a Compensation Assessment-roll has pee Ena 
the provisions of sub-section (1) of section S We yy, 
Bengal State Acquisition and Tenancy Act, 1950 Of the Rag 
Act No. XXVIII of 1951), the Collector or ie Beng 
Commissioner or the Additional Collector of ts Deputy 
Joint Collector of Revenue of the district enue or the 
(hereinafter referred to as the “Requiring Oficer aotm 
a requisition in Form No. 1 to the Bank for Wiper: Send 
Bonds for such amount to the person or person: a Bon 
receive the same. S entitle 
(2) Before sending the requisition under sub-rule ( 
Requring Officer shall serve on the person entitled to a the 
the compensation (hereinafter referred to as the sa 
which form includes his successors-in-interests,) a 
stating the amount of compensation for which the Bondis 
proposed to be issued in his name and asking him to infom 


a2 


o 
to 


the Requiring Officer in writing by a fixed date the | 


denomination or denominations of the Bond or Bonds he 
wishes to have and the name of the Public Debt Office 
Treasury or Sub-Treasury in East Pakistan at which he 
wishes to receive payments. 

(3) If the information asked for under sub-rule (2) § 
received by the fixed date, the Requiring Officer shall fill the 
Requisition Form according to such information and if 
such information is received by the fixed date, 4 Bond 
Bonds of the highest possible denomination or denor 
inations shall be requisitioned and the same $ 
payable at the first instance at the State Bank of ae 
Dacca, or the Treasury situated at the headquar ters of tht 
trict of the Requiring Officer. 
are Poli Seep of all the Requiring Cion forts 
will be suppli y these rules to sign mee a o il 
eae pplied to the Public Debt Office, Dac og silt 

ny change in the incumbents of these o 


Pia 
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tified to the Bank and the specimen 
ng officer supplied to the Bank under 


mediately be: no 
tgoing officer or a Magistrate of the 


the jncomi 
res of 
signa cation of the ou 


au 


Jass- 
rst C mination of and instalments under 


and deno: 
hall be issued in the form of 


i F (1) The Bonds S 
missory Notes as in Form No.ll. 
me hall be issued in denominations of Rs.100, Rs. 
500, Rs.1,000, Rs. 5,000, Rs. 10,000, Rs. 20,000, Rs. 50,000 and 
p5.1,00,000 only- 

Rs.100 shall be paid in cash. 


(3) AU fractions of 
(4) The aggregate amount of principal and interest due on a 
Bond shall be payable in forty equal annual instalments 


from the date of issue as detailed on the reverse of the Bond, 
put the Provincial Government shall have the option to pay 
any instalment or instIments at any time before the due date 
or dates of payment or to pay off any bond completely at any 
time before the due date of the payment of the „fortieth 
instalment. 

(5) Interest shall be calculated and paid by rounding off the 
pies to the nearest anna, viz., six pies and above shall be taken 
as one anna and any amount below six pies shall be 
eliminated. 

5. Issue of Bonds : On receipt of a requisition under sub- 
P (1) of rule 3, the Bank, after verification of the specimen 
AAR of the Requiring Officer which is recorded with it 
d naue; shall issue the Bond or Bonds fo“ and on behalf 

rovincial Government. 
bens and delivery of Bonds : 
Bank a for payment of instalments at Dacca 
T such Treasury or Sub-Treasnury in East P. 
May be menti i 
by the hol oned in the requisition or subsequent 
rentar tact of the Bond and the Bank shall enface or 

O) m = Bonds for such payment. 

easury Ea the enfacement is made at a 
€ Bank shall forward the Bond or 


(1) The Bonds may 
Office of the 
akistan, as 
tly chosen 


Treasury or Sub- 
Bonds to the 
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. 7 


said Treasury or Sub-Treasury (hereinafter Teferre 
Paying Office), under intimation to the Requ ieee the 

(3) On receipt of a Bond from the Bank, moe e 
shall ask the obligee by a notice to take deliver, aying Ofe 
The Bond shall be delivered to the obliges Of the Bong, 
authorised agent on proper identification and oF his duly 
proper receipt. after taking 

(4) In case the bond is enfaced at the Pi 
itself, the Public Debt Office will follow the p 
in sub-rule (3) above. 

(5) If after a period of one year from th R 
to the obligee, any Bond remains a a me 

lec 
ie the Paying Office shall return it to the Bank for safe 
i 7. Payment of instalments under Bonds : (1) Payment of 
nstalments due on a Bond shall be made and acknowledged 
in the following manner :— 

The payment shall be made on presentation of the Bond 
itself at office of enfacement and subject to compliance by the 
obligee with such formalities as the Public Debt Office may 
prescribe and subject to the signing by the obligee of a receipt 
in Form No.. 

(2) Notwithstanding anything contained herein, the 
Public Debt Office may pay the instalment or instalments due 
on a Bond where the payment is to be made at a Treasury or 
Sub-Treasury, by warrant payable at such Treasury or Sub- 
Treasury. 


‘ublic Debt Office 
rocedure detaileg 


8. Issue of duplicate bonds and sub-division, gon 
solidation and renewal of bonds : (1) If the person entitled to 3 
Bond applies to the Bank alleging that the Bond has been = 
stolen or destroyed or has been defaced or mutilated, the 
may, on proof to its satisfaction of the loss, theft, destruction 
defacement or mutilation of the Bond, subject t° Sii 
conditions and on payment of such fees as are pres 
these rules, order the issue of a duplicate Bond payable = 
applicant. 
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the person entitled to a Bond applies to the Bank to 
(ay if ot consolidated with other like Bonds or to have it 
Bi r to have it renewed, the Bank may, subject to 
and on payment of such fees as are prescribed 
ancel the Bond or Bonds and order the issue of 


the 
ave 
sub-divided © 


„ch conditions 
sl 


les, Ci 
these ru 
5 ew Bond or Bonds. 
ani n a duplicate Bond is issued or a Bond is renewed or 


(3) Whe 
ed in favour of a new holder, the face value of the 
egen, or new Bond shall be the same as that of the original 
dupl en Bonds are consolidated, the face value of the new 
eed stiall be the aggregate of the face values of the Bonds 
consolidated. When a Bond is sub-divided, the aggregate of the 
face values of the new Bond shall be the same as the face value 
of the Bond sub-divided, but the face value of any such new 
Bond must be Rs.100 or multiples thereof. In all such cases, 
the instalments paid under the old Bonds in lieu of which the 
duplicate or new Bonds are issued shall be shown as paid off 
on the reverse of the corresponding duplicate or new Bonds 
and a declaration shall be signed by the peresons, in whose 
favour the duplicate or new Bonds are issued, in Form No. IV, 
discharging the Provincial Government from all liabilities in, 
respect of such instalments, before the duplicate or new Bonds 
are issued to them. 

(4) The person to whom a duplicate Bond or a new Bond is 
issued under this rule shall be deemed to have been recognised 
bY the Bank as the holder of the Bond; and a duplicate Bond or 
tn Bond so issued to any person shall be deemed to con- 
a € a new contract between the Provincial Government 

Such person and all person deriving title thereafter 
through him. 
es a Bond is lost, stolen; destroyed, ee fa 
Debt om Person entitled thereto shall apply to the 
Mice of the Bank for the issue of a duplicate Bond in the 
®t as laid down hereunder with a statement showing the 
Such as the number and the amount of the Bond. 


~~ 
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(6) The Bank may, by its order, Suspend 
instalment of the Bond or postpone the m. aking Payment R 
or the registration of any transfer of the B 
vesting order has been made. The application fo, 
duplicate Bond in place of a Bond which is 
been lost, stolen, destroyed, mutilated or defa, 
part shall be accompanied by :— 

(a) a statement of the following particulars, iat 

ü) the person in whose name the Bandam : 
(ii) the last year for which the instalment d 
Bond has been paid; 


(ii) the person to whom such payment was made: 


T the issue ofa 
alleged to ae 
ced wholly or in 


Sued; 
ue on the 


(iv) the place at which the Bond was, for the time | 


being, enfaced for such payment: 
(v) the circumstances attending the loss, theft, 
destruction, mutilation or defacement; and 
(vi) whether the loss or theft, was reported to the 
police; 

(b) the post office registration receipt for the letter con- 
taining the Bond if the same was lost in transmission 
by registered post; 

(c) a copy of the police report, if the loss or theft was 
reported to the Police; 

(d) where the last payment of instalment was not ci 
by warrant issued by the Public Debt Office, a a 
signed by the Officer of the Treasury " ent 
instalment was last paid, certifying the last eee 
of instalment on the Bond and stating the name° 
party to whom such payment was made; n of the 

le) any portion or fragments which may a and 
lost, stolen, destroyed, mutilated or defaced that 

( an affidavit sworn. before a Magistrate as that 

the applicant is the legal holder of the Pha jt been 

the Bond is neither in his possession por by him; 
transferred, pledged or otherwise dealt wi 
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dupli cate of the letter to the Public Debt Office, but 
enclosures, shall also be sent to the treasury where 
ayable. 


. anda 
not of its 


7 talment is p 
in (7) The Bank shall, if'it is statisfied ofthe loss, theft, 


ction, mutilation or defacement of the Bond, order the 
te Debt office to issue a duplicate in lieu of the original 
Pul 


Bond. 
(8) Notwithstanding anything contained in these rules, the 
title to a lost, stolen, destroyed, mutilated or defaced Bond 


may be determined by the Bank by its order vesting title to the 


Bond. 

9. Service of notices : Subject to the provisions of the Act, 
any notice required to be given by the Bank under these rules 
may be served by registered post, but every such notice shall 
also be published by the Bank in the local Official Gazette, and 
on such publication shall be deemed to have been delivered to 
all persons for whom it is intended. 


10. Transfer of bonds of Official Trustees : Where the Bank 
contemplates making, with reference to any Bond, any order 
which it is empowered to make under these rules and before 
the order is made, the Bank receives from a Court in Pakistan 


PA order to stay the making of such order, the Bank shall 
either, — 


(a) hold the Bond together with any instalment unpaid or 


accruing thereon until further orders of the Court are 
received, or 


(b) apply to the Court to have the Bond transferred to the 
Offcial Trustees appointed for East Pakistan pending 
the disposal of the’ proceedings before the Court. 


e at qoreumstances requiring renewal of bonds : (1) It shall 
mutilat € option of the Bank to treat a Bond which has been 
ni ree or defaced as a Bond requiring issue of a duplicate 
aBa rule 8 or mere renewal under this rule. A holder of 
Same eF be required by the Public Debt Office to receipt the 
F renewal in any of the following cases, namely :— 


S 
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(a) if the Bond is torn or in any way dama 
the opinion of the Public Debt Office; ged or Unni, 

(b) if the Bond having been enfaced three ti: 
m 


ment of instalments is presented for re es for 
=Q 


and nfacemery, 


(c) if in the opinion of the Public Debt Office t 
the person presenting the Bond for payment 
ment is irregular or not fully proved. 

(2) When requisition for renewal of a Bond has be 
under sub-rule (1), payment of any further jatine 
may be refused until it is receipted for renewal in th ea 
as laid down by the Bank and actually renewed. an 

(3) Subject to the provisions of these rules and to any 
general or special instructions of the Bank, the Public Debt 
Office may, by its order, on the application of the holder 
renew, sub-divide or consolidate a Bond or Bonds provided 
that the Bond or Bonds has or have been receipted in Fom 
Nos. V, VI or VII, as the case may be. 

12. Information and inspection : (1) No person shall be 
entitled to inspect, or to receive information of any Bond in 
the possession or custody of the Provincial Government or 
from any book, register, or other document kept or main 
tained by or on behalf of the Provincial Government in 
relation to Bonds or any Bond save in such circumstances and 
manner and subject to such conditions as may be prescribed 
by the Bank. 

(2) Any person requiring information re 
the custody of the Public Debt Office may app 
in wriling stating the form in which the i 
required. 

(3) Every such application shall stale 
particulars (namely the number and the face value whieh 
Tann Bhal contain a statement of the purpose T p the 
applicant TAr isi gemüned ana 0! tne = Jars @ em 

ant in the Bond. If any of the above pa! few 


he title oy 
Of instal. 


garding a Bond In 
ly to that office 


formation ! 


cision the 
with pre + the 


>. ill 
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plicant, the Bank may on application in 


to the aP š i 
pno peing made to it, direct the Public Debt Office at its 
x 0 on to supply the required particular or particulars, if 


lable. to the applicant subject to such conditions and on 
ay nent of such fees, if any, as it may prescribe. 
(a) If the applicant asks for any information in respect of a 
has been renewed, consolidated, or sub-divided 
n in the name of the person who has renewed, 
r sub-divided the Bond or asks for inspection of 
such Bond, or any register or book kept or maintained in the 
public Debt Office in respect thereof or of any entry of such 
Bond in such register or book, the application shall be 
refused. The register or the book shall mean the register or the 
book in which the Bond is entered, registered or referred to. 
(5) If the applicant asks for inspection or information in 


a Bond which has been cancelled on payment of the 
e referred to, as 


Bond which 
otherwise tha 
consolidated fe) 


respect of 
amount due in respect thereof, it shall b 


disposed of under the orders of the Bank. 

(6) In any other case, the Public Debt Office may, subject to 
the provisions hereinafter contained, grant a certified copy of 
any entry in any register or book maintained or kept by that 
office relating to any Bond, on being satisfied that the Bond in 
question has stood in the name of the applicant or of a person 
in whom the applicant has a representative interest in the 
Bond in respect of which the application is made. 

(7) The Public Debt Office may, under a special order of the 
se supply any information regarding a Bond referred to in 
itn ules (2) and (3) which is directed to be supplied by such an 


(8) Ifan applicant asks for— 
(a) any ifnormation from the record of the Public Debt 
Office or the Bank in connection with a Bond, 


ne copy of any document from the record, and 
nerally or any document 


© inspection of any record ge 
the application shall be 


or documents specifically, 
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‘ 7 


referred to and disposed of Subject to 
sub-rule (1) under the order of the Bank e Provision 
(9) If the application relates to the grant or i 

inspection of a warrant issued for paym pen 
or of information relating to Paymen 
specific year or years, the application m: 
Bank provided the applicant was the 
instalment was paid. 


Ti 
ent of an in, 
t of instalmeny X 
ay be granted p for 
person to wh Y the 


Ssion for 


OM the 


(10) No information from any document 
respect of the proceedings instituted by the 
section 9 of the Act shall be granted by the Bank. 


(1 1 Every applicant shall before any information iş 
supplied or permission for inspection granted to him execute 
a Bond of Indemnity as nearly as may be in Form No. VII for 
the amount as hereinafter mentioned :— 

(a) the Bond of Indemnity for grant of information or 
inspection under any of the sub-rules (4) to (7) shall be 
for twice the value of unpaid instalments of the Bond 
or Bonds involved; and 

(b) the Bond of Indemnity for grant of information or of 
permission for inspection under sub-rules (8) and 9) 
shall be for such amount as may be determined by the 
Bank. 


(12) Every applicant shall before any information a 
supplied to him under this rule pay a fee of Re. 1 for aa a 
in respect of which any information is supplied and a fee 
Re.1 shall be paid for each certified copy granted. 

(13) The Bank may waive the execution of a Bon 
Indemnity or may forego the fees either oy or j 
payable to the Bank under sub-rule (12) above or may ect of 

13. Fees : The following fees shall be paid in gep 
applications under rule 8 of these rules, namely :— du) 

For each renewed, consolidated, sub-divided °F 
Bond 4 annas per cent. if the new Bond does se nt 
amount Rs.400, and Re, 1 if the new Bond exceeds tha 


OF record in 
Bank under 


picat? 
eed in 
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44, Paym™ ent of instalments : Payment of any instalment 
i ny Bond at any paying office shall be subject to the 
under AM onsiderations :— 
following CO 
a that the Bond has been duly enfaced for payment at 

(a that Paying Office and that the relative enfacement 
advice has been properly recorded in its registers; that 
if the person claiming payment claims as heir, 
transferee, executor, administrator of the estate, 
guardian, or attorney, of the person entitled to the 
Bond, necessary documents in support of such claim 
have been produced and registered in the Paying 
Office. 

15. Powers of Bank in procedural matters : All matters 
relating to the issue and management of the Bonds not 
covered by these rules, including the keeping of accounts and 
maintenance of registers, payment of instalments under the 
Bonds, enfacement and re-enfacement of the Bonds and 
registration of such enfacements and re-enfacements, 
changes in the ownership of the Bonds and documents of title 
relating to the Bonds in the Paying Offices, shall be dealt with 
in accordance with such instructions as the Bank may 
prescribe. 

16. Form of security bond referred to in sections 9(8) and 
13(1) of the Act : The security bond referred to in sub-section 
(8) of section 9 and sub-section (1) of section 13 of the Act shall 
be in Form No. IX. 


(ii) 


> 
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» 1957 
_ Form No.1 
- [Under Rule 3(1)] 


Requisition for the Issue of bonds under secti 
the East Bengal Act XXVIII of 1951 58(2) of 


The Manager, 
State Bank of Pakistan, 
Public Debt Office, 
Dacca. 


Dear Sir, 
Please issue the Bond/Bonds as detailed in the Schedule 
below :— 


The Schedule. 


Total amount The The location | Remarks 


Serial | The name, 


No. father's (both in fig. | denominati | of the Public 
name and | and in words onor Debt Office of 
full address | for which the | denominati the State 
of the Bond or onsin Bank or 
personon | Bonds are to which the Treasury or 
whose be issued. Bond or Sub-Treasury 
name the | Please state | Bonds are at which 
Bond or here the to be payment of 
Bonds are | amount of the |’ issued, In , the 
to be assessment in | multiples of instalment 13 


Issued, multiples of Rs. 100 


Rs. 100 only. 


(2) 


Seal 


Signatures ay 
Collector/Dy: Commn JA 


Collector of Revenues" 
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‘Form No. I” 

[Under Rule 4(1)] 
The Government of East Pakistan 
Negotiable Bond) Rs. . At three per cent 


Dated the .. 


[Non- 


No. seenen 
Non-negotiatble Bond carrying interest at three percentum 
er annum issued under section 58(2) of the’ East Bengal State 
Acquisition & Tenancy Act, 1950 (East Bengal Act XXVIII of 
1951). 
The Governor of East Pakistan hereby promises to pay to 
(name, father's name and full address of the payee) 
a .. at the Public Debt Office of the State Bank of Pakistan, 
Dacca, Treasury or Sub-Treasury, situated in East Pakistan at 
which this Bond may be enfaced for payment by the State 
Bank of Pakistan, a sum of Rupees .... only with 
interest at three percentum per annum in forty equal annual 
instalments from the date of issue of this Bond, as detailed in 
the instalment table on the reverse, each instalment falling 
due for payment on the ..of the year concerned. 


Rs NO. sesesesessresseeseese 


By order of the Governor of East Pakistan. 


Governor, State Bank of Pakistan. 


ba 


The State Acquisition (Bonds) Rul 
es, 1957 


Year 


Amount of 
principal 
payable 
(2) 


(Reserve) 
Instalment Table 


Amount of 
interest 
payable 


(3) 


Total 


Amount 
payable 


@) 


Actual date yp 
„Payment with Ñ 
of the Paying oey, 

5 ` 
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Form No. M 
[Under rule 7(1)] 


Bii for instalments under the Bonds issued under 
pe 58(2) of the East Bengal State Acquisition and 
sectio! AG 1950 (East Bengal Act No. XXVIII of 1951). 


meina ed from the office of State Bank/Government 
easury/ Government Sub-Treasury at.. ..instalment/ 
ts under the Bond as follows : 
Amount of | Name of 


instalmen! 
The year for which 


No. and ‘Amount for | Amount 
d atè of | whichthe | of yearly | instalment and interest the 
instalme | interest were due. holder of 
the 


Bond. 


Deduct Income-tax. 
at the rate Of............06 
Net interest........++++ 
Add Instalment.......--+.+ 


Net payable.........+s+++ 
Signature... 
(Address and date) 


holder or holder's attorney or 


Total amount received (in words).........- 


(State whether 
Administrator)......... 


Form No. IV 
{Under Rule 8(3)] 


Declaration Form 


Received in 
aney Bnd Ke lieu of Bond(s) No. (s) 


of the face value of 


= teeateeessaces .. (Rupees... 
of which ...... instalments aggregating RS.......--+- 
upees o.. ) have already been paid by the ie to 


me, 
/my Predecessors in interest and to which I have no 


wT 
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I hareby declare that notwithstandin 
Bond now given to me the unsatisfie 
which includes accrued and accrui 
exceed. 


g the face 
val 
d claim on the cite 
ng interest, og 
Not 


Payable in... 
Signature. 
Address, 


Form No. V 
[Under Rule 11(3)] 
Form Of Endorsement For Renewal of a Bond 


Received in licu hereof a renewed Bond payable to (Nameof 
Holder).,..:00<+cessces the instalments under which are payable 
i a e Office of the State Bank/Government Treasury/ 
Government Sub-Treasury. 


Signature of the holder/duly authorised 


Form No. VI 
[Under Rule 11(3)] 
Form Of Endorsement For Subdivision 


of a Bond 


Bonds fpr RSet" 


ly author 


i lder/d 
Signature of the holde: f holder and 


representative of (name © 
address) ---+ 


a | 
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_ Form No. VIL 
[Under Rule 11(3)] 
m Of Endorsement For Consolidation of Bonds 
r : 


Fo : 
n lieu hereof a new Bond payabé to....isssssssossossese. 
poem TE for Rs .. .. by consolidation 
mere or Bonds NOS....-++++++ (mentioning the numbers and 


amend specifying the bonds) with instalment payable 
i . 
veneenseneneneee Treasury. 


Signature of the holder duly authorised 
representative of (name of holder).....--- 
Address) 

Date... 


Form No. VII 
[Under Rule 12(11)] 

Form of Indemnity Bond. 

Whereas I/we... 

son Of....... 

resident at... 

(and... 

son of. 

resident at) 
claim to be entitled (. naa 

(here state in what capacity claim to the Bonds is made) 

to the Bonds (s) specified in the schedule hereunder 

written and have represented to the State Bank of Pakistan, 

Public Debt Office, that the said Bond(s) has/have 

been ..and have applied to the State Bank of Pakistan, 

Public Debt Office ........... for an Inspection of the said Bond(s) 

and also for all the other information and particulars 

Tespecting the said Bonds(s) and whereas the State Bank of 


Pakistan, Public Debt Office... has agreed to give inspection 


as to afford to me/us all information and particulars 
m the said Bonds(s), I/we oblige myself/ourselves 
¥/our heirs and assigns whatsoever. 


> La 
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(to be omitted if bond taken fro: 

_ (jointly and seve: memi 
the RH Bank of pan oo defend aoa 
Provincial Government to the ..... Ka Debt Office, ay 
all and any claim, question and eens y Bass "i 
against or incurred by the State Bank A 
e OEE E or the Provincial Gace 

e said Bond (s). aa 

In wi ‘hness hereof I/we 
this day of Signed ee re pee er a nameg 
Presence gf | 


A i aai 
The Schedule referred to in the oea Signature 
7 nd. 


h may beta 
tan, Public De 
nt in Teference fh 


- Form No. IX 

[Under Rule 16] 

Security Bond 
This Agreement is made on the. 


Between .....eccessssssncceeceeees 

son of... 

residentiOfi...cccecsssocsasesone 

of the one part and the State Bank of Pakistan of the 
other part. i 

Whereas I/we am/are represent the true and lawful | 
owner(s) of the Bonds specified in the Schedule ‘A hereto 
annexed. 

And whereas I/we have applied to the State 


Bank of 
of the 
to do upo 


Pakistan, Public Debt Office........1es1* JOE sscseeeeerert™ | 


said Bonds and the said Bank have consented s0 
my/our giving security of RS... to meet 2 © 


ri, 
pea owner to the said Bonds in case there shi 
claim. 


Jaim by ê 


F e 
a those present withness that in pursuanc® oe 
ena agreement I/we hereby oblige ™Y self/ours” of the 
a oe the claim of the rightful owner in pe dao 
onds and I/we hereby further agree that this p 


all be suc ê | 
| 
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e said Bank and the said Bank assign the Bond 


tful owner of the said Bonds. i 
eof I/we have subscribed my/our name (s) 


in witness Wher 
signed by the within mentioned in the presence 


Principal. 


od any claim to the rightful 
ule hereto in case 
t of the claim by 


rtake to make go 
ds mentioned in the sched 


hereby unde! 
the Bon 
s) makes(s) default in paymen 


virtue of the above agreement. 


owner of 
the principal ( 


CO Of neeese 


Signed by the withing mentioned in the presen 


Schedule "A" referred to in the Security Bond 


Nature and description 
of the Bonds 


By order of the Government, 


G. Ahmed, 
the Govt. of East Pakistan 


Pt, Secy, to 


<a 


LAND DEVELOPMEN 
T 
ORDINANCE, 1976 a 
(No. XLII of 1976) 


oo Ordinance to provide for levy of a 1 
Whereas it is expedient i 

ite Xp of provide for 
Now, therefore, in pursuance 

20th August, 1975, and 8th a Leotlamations cite 

of all powers enabling him in that behal and in exer, 

pleased to make and promulgate the followin, a President y 
1. Short title, extent and tee iie, 

Ordinance may be called the Land sisi Tes 

Ordinance, 1976. evelopment Ta 
(2) It extends t 5 

E P ae the whole of Bangladesh except the 
(3) It shall be deemed to h i 

fourteenth day of April, 1976. (1st eA le oe 

2. Definition.-In this Ordinance, unless there is anything 
repugnant in the subject or context- : i 

(a) on apes body BE individuals, whether 

° r not, and includes any company, fim 
society, association, organisation or authority by' 
whatever name called." 

(aa) "Deputy Commissioner" includes an Additional 

Deputy Commissioner; 

(aaa) “head of a body" means a chairman, managing 
director, director, partner, manager, secretary 0 any 
other officer or agent of the body actively concem 
in the conduct of the business or affairs thereof" 
land" includes land covered with water at any Om 
of the year, benefits arising out of land and t, 3 
attached [to the earth or permanently fastened ? 
The aie attached to the earth; nde 
ee eee ed author further adds the following y 

"Benen we Out of land! in his "India Registration ays 
assessme: o arise out of land."-The right 1 1° 

nt from tenants is a benefit arising out of land: 


and develop 


the levy ofa 


sr 


À 


(b) 


N 
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i VS- Shidramapa (1895) 19 Bom 663, 667; And so is 
to recover market dues upon a piece of land. Sikandar 
me ight (1905) 27 All 462, 463. ; 
ys- the right to Government under an Act to levy tolls and 
But it or to lease market dues is neither benefit arising out 
tolease cident of, ownership of land. Mangalaswami Vs 
of, 20t tai (1911) 34 Mad 64. 
r of future rents payable in respect of land is a 
A er of a benefit to arise out of land, but not a transfer of 
which have already accrued. ME Molla Sons Lid Vs 
rents Mi signee, Rangoon 63 IA 349, 38 Bom LR 1011. 
opn to hold a market is an incident of the ownership of 
h Vs Sitla Baksh 5 Luck 504, 131 IC 65. 


land. Ganesh Sing 
The right of the manager of a Hindu temple, thought 


involving the holding of immovable property forming part of 
the endowments of the temple, is not a benefit arising out of 
land, Bhagwant Genuji Vs Gangabisan Ramgopal (1 141) Bom 
71, 42 Bom LR 750. 

Where a licence allows a licensee to prospect the 
managanese ore on the licensor's property and to mine ore at 
certain rates per ten acres, the licence involves a transfer of 
benefit to arise out of land and things attached to the earth. 
Kanhaiyalal Vs Jerome D'Costa (35) A, Nag 302 Nag 833 (FB). 

Machinery fixed to their basis by bolts and nuts, although 
easily removeable is not moveable property. Official Liquidator 
Vs Shri Krishna Deo (59) All 247. 

The amount of degree of annexation is a matter to be 
sae into consideration. But along with it, the intention of 
on aa must be considered. So if a tenant of a premises 
= ae machinery therein for a factory, it must be presumed 
Bente attached the same with the intention of removing it. 

. Vs Custodian (53) A Hyd 14. 

©) “land taxes" means- 2 

O the development and relief tax payable under the 
Finance (Third) Ordinance, 1958 (EP Ordinance 
LXXXII of 1958), 
the additional: development and relief tax payable 
under the Finance Act, 1967 (EP Act XVII of 1967). 


A transfe 


(ii) 


446 


(iii) the local rate payable under the Basi 
Order, 1959 (President's Order 18 of 1959 Demon, 
(iv) the primary education cess payable ‘ind Isang “s 
Act, 1974 (XLIV of 1974); ET the Piy, 
(d) "non-agricultural land" has the same : 
assigned to it in section 2(4) of the Non-Agricul Meaning S 
Act, 1949 (EB Act: XXIII of 1949); SE Cultural Teng 
(e) "prescribed" means prescribed by 
Ordinance; 
(N “Revenue Officer” includes any office 


rules made 
under thi 


Government may appoint to discharge all Whom th, 
functions of a Revenue Officer under this Oriana of the 
e or any 


rules made there-under; 
g) "year" means a Bengali y i 
m Baishakh. Sall Year commencing on the ty 
3. Land Development Tax.-(1) There shall be levied ang 
collected for every year commencing on the first day of 
Baishakh, 1983 BS, on all lands-a tax to be called land 
development tax at the rates specified below, namely : 
(a) agricultural land other than lands used for cultivation 
of tea, coffee, rubber or for orchards]. 
if the total land held by a family or body for the whole yeat 
or for more than six months is— 


(i) not more than 2.00 there poisha per decimal subject toa 
acres. minimum of one taka; . 


six taka for 2.00 acres plus Aften 
poisha per decimal for the land In 
excess of 2.00 acres; ‘ 
fifty-one taka for 5.00 acres gs 
thirty six poisha per decimal for 
land in excess of 5.00 acres. as 
two hundred thirty-one taka for 10. 
acres plus sixty poisha per 

for the land in excess of 10.00 6 00 
five hundred thirty-one take w a pet 
acres plus ninety five pois ss of 
decimal for the land in exce 
15.00 acres; 


(ii) more than 2.00 acres 
but does not exceed 
5.00 acres. 

(iii) more than 5.00 acres 
but does not exceed 
10.00 acres. 

(iv) more than 10.00 acres 
but does not exceed 
15.00 acres, 

V) more than 15.00 acres 


but does n 
ot ex 
25.00 acres. ceed 
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Land 
¢ than 25.00 acres. 
nor ie 


(vi) 7 


ural land used 
ation of tea, 
bber or for 


“agricul 
for cultiv: 
coffee or ru 

hards 

b) joneagricultural land— 

p many area within the 
police stations 
mentioned in the First 
Schedule to this 
Ordinance. 

(i) in any area within the 
municipalities at the 
district head-quarters 
mentioned in the 
Second Schedule to 
this Ordinance 

lii) in any other area 


laa) 


(2) 
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fourtcen hundred eighty-one taka for 
25,00 acres plus one taka and forty- 
five poisha per decimal for the land in 
excess of 15.00 acres; 

one taka and ten polsha per 
decimel;"; 


one hundred taka per decimal, if the 
land is used for commercial or 
industrial purposes; twenty taka per 
decimal, if the land is used for 
residential or other purposes; 

twenty taka per decimal, if the land is 
used for commercial or industrial 
purposes; 

six taka per decimal, if the land is 
used for residential or other 
purposes; 

fifteen taka per decimal, if the land is 
used for commercial or industrial 
purposes; 

five taka per decimal, if the land is 
used for residential or other 
purposes".] 


pet oh development tax shall be assessed by the 
ears, icer in such manner as may be prescribed. 
assessment en aggrieved by any classification of land or 
may praler cy and development tax made by a Revenue Officer 
in such a appeal to such authority, withing such time and 
Ae anaer may be prescribed. 
n the Commencement of this Ordinance, all rent,‘ land 


revenue and 
Sontaineg in 
© Payable : 
Proy; 


land taxes shall, notwithstanding anything 
the laws under which they are payable, cease to 


id 
any es) that nothing in this sub-section shall apply to 
Such rent, land revenue or land taxes. 


F 
eludes « the 


Purposes of this section, in relation to a person, 


aa uc 
Son's wife ee Person and his wife, son, unmarried daughter, 
. Son’ 
S son and son's unmarried daughter : 


D N 


> ~- 
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Provided that an adult and married S 


living in a separate mess independently of hs has, 
before the commencement of this Ordinance es, rs 
iswin o 


and unmarried daughter shall be deemed 
separate family: 

Provided further that in the case of any land h 
any waqf, waqf-al-al-aulad, debutter or any other eld Unde 
the beneficiaries have no right to alienate such lai St Whey 
personal property, all such beneficiaries tastes as thy 
deemed to constitute a separate family in Telation sha b 
land, : O sugi 

"3A Exemption.-The Government or any Offi 
authorised by it in this behalf may by order in writing a 
subject to such conditions as it or he may Specify therein 
exempt from payment of land development tax, any publi! 
graveyard, public cremation grounds or place of public praye 
or religious worship. 

Explanation.—Place of public prayer or religious worshij| 
shall have the same meaning as in section 151A of the Stat 
Acquisition and Tenancy Act, 1950 (E.B. Act XXVIII of 1951) 

3AA. Special provision relating, to assessment of Jani 
development tax in respect of certain lands- 
Notwithstanding anything contained in section 3, in assessi 
the land development taxin respect of the land mentionedit 
the Third Schedule to this Ordinance, the amount which j 
payable as rent or land revenue in respect of such lands a 
the State Acquisition and Tenancy Act, 1950 (EB Act ble # 
1951), shall be excluded from the total amount pa? 
land development tax for such lands. 

4. Power of Government to amen A 
Government may, by notification in the official oe 
any other police-station to the schedule or exclude 


e, & 
to Constit > 
i 


any police-station or any area of any police staba o 
4A. Bar of proceedings in Civil Courts.-No ye as 
legal proceedings shall lie in any Civil Court t° © of 
:Modify any classification of land or assess eet 
development tax made by a Revenue Officer oF ay ceil 
by any authority in any appeal under this Ordinan 


> = 
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r to make rules.-The Government may, by 


owe: 
S aBn in the official gazette, make rules for carrying out 
modifi Sa 7 
purposes of this Ordinance 
First Schedule 
{see section 3(1)(b)(i)] 
pistrict Police-stations 
aka Mirpur, Mohammadpur, Lalbag, Kotwali, Sutrapur, 
Db Ramna, Dhanmondi, Tejgaon, Cantonment, Demra, 
Motijheel, Gulshan and Keraniganj. 
Narayanganj Narayanganj, Bandar, Fatulla and Siddirganj. 
Gazipur Tongi and Joydebpur. 
Chittagong Kotwali, Panchlaish, Double Mooring, Port Police- 
station, Sitakunda, Hathazari and Rangunia. 
Kotwali. Daulatpur and Phultola.] 


Khulna 


Second Schedule 
[See section 3(1)(b)(ii)] 
Mymensingh, Tangail, Jamalpur, Faridpur, Noakhali, Comilla, 
Sylhet, Rajshahi, Rangpur, Dinajpur, Bogra, Pabna, Barisal, 
Patuakhali, Jessore and Kushtia. 


Third Schedule 
_ [See section 3AA] 
All the lands included in mouza Kasba Sylhet Municipality 
a 91, Kasba-Anbarkhana JL No. 92, Tarapur Tea garden- 
‘i a 76, Lakatuna tea garden 1st Part JL No. 75 Bagbari J.L. 
- 90, Brahman Sashan JL No. 77, Brahman Chara tea 
garden JL No, 78, Kasba Akhalia JL No. 88, Kasba Rainagar JL 


Ni i 
„œ 97, Kasba Koituk JL No. 100, Sadipur 2nd Part JL No. 98, 


Eg Tea garden JL No. 78, and Tultika JL No. 99 of 
commo “Paay thana measuring approximately 4000 acres 
the oe ly known as Kasba-Sylhet and held rent free before 
1950 (Paine cement of the State Acquisition and Tenancy Act, 
Belonging, Bengal Act XXVII of 1951) excluding lands 
E to tea gardens and lands settled by the Government 

any Person at any time".] 


LAND DEVELOPMENT TAX RULE 
S 


1. Short Title.-These rules may be cal 
Development Tax Rules, 1976. 
2. Definitions.-In these rules, unless ther 
repugmant in the subject or context,— 
(a) "appellate authority" means the Depu 
or an Officer authorised by him; 
(b) "assessment" means the assessment of th 
development tax under the Ordinance; 
(c) "assessment roll" means the land development tay 


assessment roll; 
* * * * r: 


led the Lang 


e is anything 


'y Commission 


e land 


(e) "Ordinance" means the Land Development Tax 
Ordinance, 1976; 

() "tax" means the land development tax at the rates 

specified in the Ordinance. 

3. Preparation of Assessment Roll.-(1) The Revenue 
Officer shall prepare assessment roll for the whole of a moua 
or part thereof at a time. 

(2) Before preparing the assessment roll, the Revenue 
Officer shall, in the manner as the Government considers 
necessary, make publicity of the date and time of the 
preparation of the said roll in the mouza or part thereof, 

Notification No. SRO 302-L 76 dated 4-9-76-In exercise 7 
the powers conferred by section 5 of the Land Developmen 
Tax Ordinance, 1976 (Ordinance XLII of 1976), the 
Government is pleased to make the following rules, nemely: l 

(3) The assessment shalll be made on the basis of availab 
Public documents and such other documents. if any. % ie 
be produced by the concerned persons. The Revenue om 
may also make such other enquiry as he deems necessa? for 
ii m asalDoation of Land.-(1) The Revenue Oficer nat 
classify an cf making assessment under a jndustið! 
residential ee into a land used for commerci#™ 

r other purpposes. 


P 
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if any land is used partly for commercial or industrial 
2 and partly for residential or other purposes, the land 
classified as land for industrial or commercial 
and shall be assessed accordingly. 

(3 fasa result transfer or devolution, a plot is subdivided 

;gsessed by more than one person without effecting 

as ei of jama, such plot shall be treated as one plot for 
ere of assessment under these rules. 
teg Publication of Assessment Roll.-The Revenue Officer 
shall publish the preliminary assessment roll prepared and 
signed by him by placing a copy of the roll in the office of the 
Revenue Officer for public inspection and wide publicity of the 
fact of such publication shall be made in the converned 
mouza or part thereof. 

.7. Appeal.-(1) Any person aggrieved by classification of 
land or assessment made by the Revenue Officer may prefer an 
appeal briefly stating the grounds of such appeal to the 


appellate authority]; 
(2) Every memorandum of appeal shall be presented within 


fifteen days from the date of publication of the assessment roll - 


under rule 6. . 
(3) Every appeal shall be accompanied by a process fee in 
court fee stamps as specified below : 
(a) for each notice whether directed to one or more 
persons where such persons reside in the same mouza, 
Taka one and twenty-five poisha only; and 
(b) where the notice is to be served in different mouzas, a 
separate fee for each mouza shall be charged at the 
rates as in clause (a).]; and 
i, eae: of Appeal.-The appellate authority shall, after 
pao he appellant an opportunity of being heard, give such 
oreca, the appeals as he may think fit and cause the 
on of the assessment roll accordingly. 
ae Final Assessment Roll.-After the disposal of the 
S under rule 8, the Revenue Officer shall finally publish 


the as 
in aie ait roll duly signed by him in the manner specified 


> all 
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(2) A copy of the final assessment roll 
Government by the Revenue Officer: 

(3) The Government shall, on recei 
under sub-rule (2) by notificatio Sme 
declare, with regard to any maae a Cana 
assessment roll has been finally published Ss Min » that 
mouza or part thereof; and such aiie l land in Su 
conclusive proof of such publication, Anon Shall be 

9A. Special Powers of The De 
Notwithstanding anything in the 
Commissioner shall— 


(a) have powers to correct obvious errors such 
arithmetical or clerical errors before or alier Tie iE 
publication of the assessment roll; and E] 


pag Pada pei or on receipt of an official 
: y entry that has been mate 
or procured by fraud or otherwise in the assessment 
roll either before or after final publication thereof, after 
consulting the relevant records and making such othr 
enquiries as he deems necessary, direct correction or, 
as the case may be, excision of the relevant] entry. 
9B. Revision of Assessment Roll.-(1) On receipt of an 
application from any.person or on receipt of an official report. 
the Revenue Officer, if satisfied that conversion of any land 
from agricultural to non-agricultural, or from commercial or 
industrial to residential land or vice-versa has been made, 
may, after giving all concerned a hearing and making such 
other inquiry as he deems necessary, revise an assessment 1 
either before or after its final publication. 

(2) Any person aggrieved by the revision under 
may prefer an appeal in the manner laid down in 
the provisions of the said rule shall mutatis mutan 
such revision case, 
sane co hese of Taxes.-The Rule contained ! 
collet 1958, shall mutatis mutandis apply for the P 

ction of taxes levied under the Ordinance. 


Shall be Sent 


pt of the asses, 


puty Commissione, 
se rules, the Deputy 


(b) 


sub-rule a) 
rule 7 and 
dis apply" 


n the Gb 
urpas? of 


(As modified upto 29th July, 1977) 
p g 


QUESTION. 
r is it correct to say that the Permanent 
the Magna Charta of the landed aristrocracy 
Bengal State Acquistion and Tenancy Act, 
a for the raiyat? Give reasons for 


1. How fa 
ent was 
gettlem' the East 
the Magna Chart 


9, Describe the circumstances that led to the passing of the 
East Bengal State Acquisition and Tanancy Act, 1950. 

3, What are the aims and objects of the East Bengal State 
Acquisition and Tenancy Act, 1950? It this Act an. exhaustive 
and a complete code in itself? When this Act came into force? 

(4) Write explanatory notes of the following terms :—(1) 
complete usufructuary mortgage, (2) consolidation, (3) raiyat, 
(4) cultivating raiyat, (5) cultivating under-raiyat, (6) derelict 
tea garden, (7) encumbrance, (8) estate, (9) hat or bazar, (10) 
holding, (11) total holding, (12) subsistence holding, (13) 
economic holding, (14) homestead, (15) khas land, (16) land in 
khas possession, (17) land, (18) non-agricultural tenant, (19) 
proprietor, (20) rent, (21) rent-receiver, (22) tenant, (23) tenure, 
(24) alluvion, (25) diluvion, (26) reformation in situ. 

5. Define rent. Who are and who are not rent-receivers? 

6. What is meant by “tenant” under the East Bengal State 
Acquisition and Tenancy Act, 1950? Is bargadar a tenant? 

7. Under what circumstances is a person who cultivates 
mid under the system of ‘adhi,’ ‘barga’ or ‘bhag,’ a, tenant? 

nder the original Bill certain provisions were made for the 
a ion of the adhiars, bargadars or bhagchasis? Why 
Aten Provisions are omitted in the East Bengal State 
eo and Tenancy Act, 1950? 
equi the basic provisions of the East Bengal State 
Tights To and Tenancy Act, 1950 affecting substantive 
9 ce rent-receivers. e 
Bengal at is the underlying principle of section 3 of the Eas' 
State Acquisition and Tenancy Act, 1950? - 
Of the ‘ip ummarise the special provisions for the ee 
Acqui aie of rent-receivers under the East Beng: 
n and Tenancy Act, 1950. 


4. 
154 Question 


11r. Upon what grounds the 
oa notificati 
1950 acquiring the rent-receiving Genet NS Of the ng 
the case of Jibendra Kishore v. Banker were chall A 
Discuss the principles of law laid down ban, East Paka’ 
ç is te 
12. What are the consequences that hay hoe i 
acquisition of the rent-receiving interest? e ensued ater 
18. Enumerate the interests that h j 
acquisition upon the Provincial Governme Es 
nt. 
14. State the rules regarding service of 
rent-receivers for furnishing returns? What bel 
non-compliance of the direction contained A 
e 


vested alte 
| 


ce upon thy 

© penalty ig 

sae Noti 

15. State the provisions relating to ad interim te 
yment ty 


a rent-receiver for the acquisition is i 
East Bengal State ee and ee a 
will determine the amount of ad interim eee 
any provision for appeal against the Spas: 
ace order of the officer 
etermining the amount? If so, to whom appeal will lie? C 
ad interim payment be attached? j 
16. What are the special provisions regarding 
management of rent-receiving interests held under wak, 
wakf-alal-aulad, debutter or any other religious trusts unde 
the East Bengal State Acquisition and Tenancy Act, 1950? 
17. Who is a chakran tenant? Can such a tenant acquit 
occupancy right under the East Bengal State ‘Acquisition at! 
Tenancy Act, 1950? Can his landlord remove him from lis 
homestead land? 


18. How can a chakran tenant get 
session of his agricultural or horticultural 
ejected otherwise than by a decree or order 
an order of the Collector? Whom should he mo 
— Can he prefer an appeal against the order 
s the period of limitation for filing the appeal? q final 

19. Discuss the provisions regarding draft an pei 
Eablication of the record-of-rights under the East 

ate Acquisition and Tenancy Act, 1950. 


20. What di 
rights? particulars are to be recorde 


restoration of P% 

e hes 
urtat 
han 


ot 
n the recort 


Question 455 


at is the procedure for preparation or revision of 


scord-of-rights? ; 
ri 22. (a at is the evidentiary value of the record-of- 
rights? f ' 
(b) What is the weight of evidence of the record-of- 

rights 

93. “Every entry in a record-of-rights prepare or revised 
under section 144 shall be evidence of the matter referred to in 
such entry; and shall be presumed to be correct until it is 
proved by evidence to be incorrect.” How the presumption is 
rebutted? 


24. What are the special provisions for correcting 
mistakes in the record-of-rights under the East Bengal State 
Acquisition and Tenancy Act, 1950? 

25. State the provisions for revision of record-of-rights 
under the East Bengal State Acquisitions and Tenancy Act, 
1950. 

26. What are the presumptions as to rents settled under the 
East Bengal State Acquisition and Tenancy Act, 1950? 

27. Enumerate the different categories of lands that a 
tenant can retain under the East Bengal State Acquisition and 
Tenancy Act, 1950. 

28. State the different classes of la 
cannot retain under the East Bengal Sta 
Tenancy Act, 1950. 

29. What is the provision of law as to the aggregate 
quantity of land that a tenant can retain under section 20 of 
the East Bengal State Acquisition and Tenancy Act, 1950? 
a a rent-receiver retain his cutchery? Who will allot the 
i to the tenant? State whether the tenant has the option to 

ose the land that he likes to retain. 
ate Section 20 of the East Bengal State Acquisition ana 
po cy Act, 1950 restricts the retention of certain classes a 
ale a certain limit by certain classes = e the 
classes under the Provincial Government: AR e 
limita of lands, the classes of persons and the & 

S to the retention of such lands with exceptions. 


nds that a tenant 
te Acquisition and 


456 Question 


31. When can a tenant retain lands 
prescribed limit under the East Bengal Stat, 
Tenancy Act, 1950? 

32. Define hat or bazar. Discuss the 
acquisition of hats and bazars with reference t 

33. Can a fishery be acquired under the E 
Acquisition and Tenancy Act, 1950? 

34. What is the position of wakf, wakf-alal- 
or any other trust property under the Eas 
apan aaen and Tenancy Act, 1950? Can such a Property be 

quired? Discuss with reference to decided cases, 

35. How fair and equitable rents of a rent- 
determined under the East Bengal State Acq 
Tenancy Act, 1950? 

36. How fair and equitable rents of raiyats and under- 
raiyats are determined under the East Bengal State 
Acquisition and Tenancy Act, 1950? 

37. How fair and equitable rents of non-agricultural 
tenants are determined under the East Bengal State 
Acquisition and Tenancy Act, 1950? 

38. State the provisions for assessment of rent of a service 
tenant under the East Bengal State Acquisition and Tenancy 
Act, 1950. 

39. What is the procedure for settlement of rent and 
Preparation of settlement rent-roll under the East Ben¢#! 
State Acquisition and Tenancy Act, 1950? 

40. In what matters jurisdiction of the Civil Court I 
barred under section 30 of the East Bengal State Acquisition 
and Tenancy Act, 1950? Discuss. of 

41. Summaries the provisions for the assessment st 
compensation for the acquisition of interests under the Pa 
Bengal State Acquisition and Tenancy Act, 1950? 

42. How gross assets and net income of a rent- 


Sacate under the East Bengal State Acquisi 
enancy Act, 1950? 


More 
an 
© Acquisition ts 


law Telat; 
tin, 
© decideg C sk) 


ast Bengal State 


aulad, debutto, 
t Bengal State 


Teceiver are 
uisition ang 


receive! are 
tion a” 


past 
Be 43. What is malikana? Is it acquirable under the 


s5 
ngal pisc" 
aes Acquisition and Tenancy Act. 1 507 


erence to a leading case. Ai 


Question 457 


the rates of compensation payable to a rent- 
at are p pera 

the acquisition of his interest under the East 
K sition and Tenancy Act, 1950? 

The provision of section 37 of the East Bengal State 
45. d Tenancy Act, 1950 providing different rates 
jequisition fon to rent-recivers is ex facie descretionary 
of ertperefOre, void. Discuss the proposition with reference to 
T i are the rates of compensation provided in the 

ee 1 State Acquisition and Tenancy Act, 1950 for the 

Be AR different classes of khas lands? 
a State the provisions for assessment of compensation 
for thie acquisition of land held under wakf, wakf-alal-aulad, 
debutter or any other trust under the East Bengal State 
Acquisition and Tenancy Act, 1950. i 

48. Discuss the provisions of law as to preliminary and 
final publiċation of Compensation Assessment-roll under the 
East Bengal State Acquisition and Tenancy Act, 1950. 

49. What are the consequences that have ensued after the 
publication of the notification declaring that a compensation 
assessment-roll has been finally published? 

50. What are the provisions regarding payment of 
compensation to a rent-receiver for the acquisition of his 
interest under the East Bengal'State Acquisition and Tenancy 
Act, 1950? How the dispute as to title and apportionment of 
compensation is determined? 

51. What is the manner for payment of compensation 
reas the East Bengal State Acquisition and Tenancy Act, 
foe Describe the procedure for realisation amarna 
neea out-gong rent-receiver under the East Beng: 

53 on and Tenancy Act, 1950. 4 Beste 
Mime oe the provisions of the East Perea ei 
receivers and Tenancy Act, 1950 realting to indebte 

54. D 
Acquisi 

a 


fo’ 


p 
ferga] State Acqui 


Discuss the provisions of the East Bengal State 


tion and Tenancy Act, 1950 for scaling down of debts 
rent-receiver, 


> alll 


458 Question 


55. Enumerate the categories of debt 
which cannot be scaled down under se . 
Bengal State Acquisition and Tenane i 
manner such debts.are scaled down? j 

56. Who is authorised to scale down t 
receiver? What is the procedure for scal 
under the East Bengal State Acquisiti 
7 quisition 

57. What is the meaning of sub-lettin 
let his land under the East Bengal S 
Tenancy Act, 1950? 

58. Is there any provision in the East 
Acquisition and Tenancy Act, 1950 restricti: 
sublet by a raiyat of his holding? If so, what $ 
for sub-letting? Hia 

59. Distinguish between lease and sub-lease 

60. What are the ri i ; 

d ghts and liabilities of 
agricultural tenant under the East Bengal State Ac aren 
and Tenancy Act, 1950? ae 

61. Enumerate the ri iabiliti 

ights and liabilities of a raiyat unde 
the East Bengal State Acquisition and Tenancy Act, 1950. 
re Define holding. How the holdings are divided under tht 
engal State Acquisition and Tenancy Act, 1950? 

a Describe the incidents of the’ holding of a raiyat under 
; ast Bengal State Acquisition and Tenancy Act, 1950. 
ie sa Describe the incidents of the holding of a raiyat ice | 

ast Bengal State Acquisition and Tenancy Act, 1950, 
the following heads:— 
the use of land, (2) transfer of holding, (3) ejectment K 
d cement of rent and (5) devolution of the holding 0” A 
eath of a raiyat. 

65. Di i i 
under rer the rights and liabilities of a riparian ee 
1950. ast Bengal State Acquisition and Terany! | 

66. Explai uv 

xplain clearly the law of alluvion and eT 


laid down y 
i k na 
Act, 1o50 7 the East Bengal State Acquisition and Te 


Which ¢ 
an be. | 

en 70 of tha, any | 
ct, 1950, p oe 
"Why | 
he d | 
~ ebts fan, | 
ing down of ent. | 
and T, hts 
enang hy 

a Can a tenant m 
ate Acquisition anil 
Bengal State 
8E the righty 
€ the penaltis 


as 


Question 459 


ary of the rights of a raiyat under the East 

te Acquisition and Tenancy Act, 1950—(1) when his 
diluvion and (2) when his land is gained by 

on from the recess of a river or a sea. 

the provisions as to transferability of 

r the East Bengal State Acquisition 


ae 


al Sta 
a js lost by 
al accessi 
A what are 
olding of a raiyat unde 


9 
nancy Act, 1950? 
e Explain the manner of transfer of a raiyat’s holding 


der the East Bengal State Acquisition and Tenancy Act, 
un 


1950. 
70. What ar 
under the East Bengal State Acqui 


1950? 
71. Enumerate the circumstances under which the interest 


ofa raiyat in his holding is extińguished under the East 
Bengal State Acquisition and Tenancy Act, 1950. 

72. What limitation has been imposed by the East Bengal 
State Acquisition and Tenancy Act, 1950 on the rights of a 
raiyat in the matter of creating mortgages on his holding? 
Show that such limitation is imposed for the benefit of the 
raiyat and that the raiyat cannot through off this benefit at 
his option. 

73. A raiyat enters into a complete usufructuary mortgage 
ofa portion of his holding for 20 years. What is the legal effect 
of this transaction? 

Te Write a short essay on the law of pre-emption as laid 

Tean n section 96 of the East Bengal State Acquisition and 
cy Act, 1950? 

Sia p iat is the procedure laid down in the East Bengal 

right op seas and Tenancy Act, 1950 for exercising the 

against Peirce State whether second appeal lies 

76 order of pre-emption. 
availa} State the cases in which the right of pre-emption is not 

ailable, 


aT, 
De are the parties in an application for pre-emption? 


aR 


gado 
68 


e the limitations as to transfer of holding 
sition and Tenancy Act, 


P S 


460 Question 


78. Who can apply for pre-emption und 
State Acquisition and Tenancy Act, 1950? 


can a co-sharer file his application for Te-em 
of transfer is not given to him? Is there an Ption j 


among the pre-emptors? 

79. Do you find any point of contrast 
emption as embodied in section 26F of th 
Act, 1885 and section 96 of the East Bengal 


l State H 
and Tenancy Act, 1950? Acquisiti, 


80. (a) Is the right of pre-emption a perso 
(b) How long the right of pre-emption sub 


(c) Does the exercise of the right of 
sale? 


81. What are the restrictions on alien 
aboriginals under the East Bengal State 
Tenancy Act, 1950? 


82. On what ground the rent of a raiyat or a nor 


agricultural tenant. may be enhanced under 


State Acquisition and Tenancy Act, 1950? Is there any limit 


to enhancement of rent? 


83. What are the grounds of reduction of rent of a raiyat 
and a non-agricultural tenant under the East Bengal State | 


Acquisition and Tenancy Act, 1950? 


Fi ib 
84. What are the provisions as to amalgamation and s 
division of holding under the East Bengal State Acq 


and Tenancy Act, 1950? 


85. Summarise the provisions as to consoli 
holdings under the East Bengal State Acquisi 


Tenancy Act, 1950. 


‘ ri 
86. How a scheme for consolidation of holding is P 


€ Bengal Y 


pre-emption involve; 


er the Ra, 
Within n Beny | 


Y Tule of P| 


in the lay ofp | 


Enan 


nal right? 
sists? 


ation of land by 
Acquisition and 


the East Bengl 


uisition 


dation of 
tion and 


\ 
pared 
ct 


ncy 
under the East Bengal State Acquisition and Tena 


1950? 


the procedure for consolidation of holdings. 


87. Who can apply for consolidation of holdings 


p peser" 


PON 


INDEX 


andoment am irrecoverable on (s. 92(5)] . 

ers of r! sary to constitute [s. 92(c)]... 
neces Government on [s. (92(2)] .. 
pnolding 


ability O 
notice toibe:s ey 


)] 

jand after Is. 9218 2)... 
raiyal’s re ea to enter on the holding after ie ine 
evenue $ 
a 92(2)] 
Abatement 
on account oO! 
Abolition of re: 
(ss. 3, 44) 


inals : R 
ee: jurisdiction of Civil Court, for sale of the holding 


of, except in certain matters [S.97(5)] oaeee 
can enter into complete a en: ae 
mortgage |s. QT (B)].--.ceccceeececceeeesnsseeereseaeseasannenenes 

every transfer made by, 
auction, on alienation of land by (s.97) ..-- 
who are [s.97(1)] 
Accession : (see Alluvion) 
MEANING Of ..........ceserseesereenscoes 
right in land gained by (s. 87) 
Acquirable : (see Acquisition) 
interests of rent-receivers are [s. 3(1)] 
interest of lessor is 
malikana is 
khas lands of rent-receiver upto prescribed limit are no 
tight in minerals is [s.3(1)] .. 
Sub-soil interest is [s.3(1)].. i 
temporary lease in non-agricultural land is not. 
What interest are [ss. 3(1),3(4)] -eeen 
Acquisition : (see Acquirable) : 
compensation payable for [s.3(5)] 
consequence of [ss.3(4), 44, 46E] 
date of, 
1S not invalid 
merely because compensation not paid 


210, 211 


f diluvion (s. 86) 
nt-receiving interest 


4, 20, 136 
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for failure to specify the interest of rent-receiver 
is to be made by notification [s. (1), (2)].... 
is to take effct—from which date [s.3(1)]. 
AN OCESKOL NEER OE ESENE NONE EA , 
of khas land of rent-receivers [s. 3(2)] 19, 21 ae hy 
of rent receiving interest d » 27, 99 
paati, Ahna 19, 20, 22, 27, 136, 137, 141 
principle of "H 
provisions for (Ch. II, V, ss. 3,44). -19, 20, 136, 
what interests vested in Government after 
will be illegal if procedure not followed .. 
Adhi, barga, bhag : 

persons cultivating under the system not tenants ordinarily [s.2(27) 
proviso]. er. tenis 
adjustment of, out of compensation 20, 43, 141, 143, 147, 149 
can not be attached except in certain cases (s.10). -20, 43, 49 
provisions for payment of (ss. 6,6A) . wee, 45 
rate of (s.6) -41, 43, 45, 46 
rule as to (rule 11A). 
to whom payable... 
when a person deprived of the benefit of. 
Admission : 

of adhiar, bargadar, etc, as tenant by 
landlord [s.2(27) proviso] 

of application for consolidation (s.120) 


2 


0G 
137, 141 ip 


0 


service of notice under s. 89 not to operate as, of the amog m 


of rent or area of the | st) (61 1s isas ssssusarussiscronsssessessensian 
Advance rent : 


is recoverable from out-going rent-receivers (s.76B) 
Advisory Board : 


ad interim 
4G6E(2)}. 
definition of [s, 2(30)). ir 
ee acquired to be deemed to have been acquired i 
th effect from lst day of [s. 44(1), (2)] sesse m 


khas lands be 
eyond prese m acquired 
from {s. 46E(3)] Prescribed limit to be acq 


Payments to cease from [s.44(8). 


of 
| “Compensation (see also rule 67) 
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Page 


under Government from 
a" areni 38, 143, 147, 149 


aiaia ea REAS aE 
f rent : 

teration © 

a to jurisdiction fe) 

suit for (s.30) arkais enueia is 

Amalgamation : 

of holding (s-1 16)... 

Annual letting value 


f Civil Court to enteratin any 


icultural lands (rule 55) .......:csseeeeeeeee 320 
calculation of, of non-agricultural lands (rule 55).. 
Annuity : 
in respect of wakf, debutter and trust property E ree 
[s8.37(3), BO(la)].....---seseeeeeseeereeseesee eee eeeeeerees essee ' . . 
vill be paid to administrator of wakf and others ~~ 
[S. DB(A)] ....ee cence eeeeeeeeeeecneeeteeeeereeeeeeeeeeeeseeneneseeeaeersnsaeeseanes N 
Appeal : 
lies to Superior Revenue Authority— 
under s. 7 for non-compliance of rturn under S.4............+ 40, 48 
under s. 7 for determination of rent of khas land of 
Tent-receiverS...........0006+ sedeeesacnsenees wevepnaass cte¥ sauais Sesnpeweteuacs! 41, 48 


under s. 7 for determination of the amount of ad interim 


tights [rule BS] AE 65, 66, 309 
under s. 41 for correction of entry in compensation 
Assessment roll (rule G8) cessesssseossssseccsssnsessanesesesenreenee 135, 321 


ret s. 57 (2) to determine the amount of deduction 


nder s, 119 (1) for 
correcti f entry in settlement 
Brae lesen pe he ere secseceegene aeaee a 257 


und 
of CT S. 124 to cancell the scheme for consolidation 

i ‘oldings TTR e neon eee neeeeccceessensccacencencenccacnectecscaneessasenenceseaee saree 
for qo D Strict a 

tenane Ming fair and equitable rent of service 
pantis, 14) 

les CStoratio 
SS under p, 


pa! 


n of possession of service tenant (s.14) 
art XVII— 
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to Collector under s. 147 against the order of Revenu, De 
oficer (8.UAT) ssa. in es Ke 
to Commissioner under s. 147 against the order of 
Collector (S.147).....cssssescserseeseeeessesessessereestanees 

to Board of Revenue against the order of ii 
Commissioner (S.147)........::::ssscccesccssessesesesnees 

lies to Special Judge— i 
under s. 51 for correction of entry in compensation 
assessment-roll... 
under s. 53 for correction of entry in draft record-of- 
rights (see also rule 64)... 


6 
under s. 71 (6) for cancelling the order of scaling down s 156, 34 


debts (rule 78) .. searedaeesnse cosiheueles 
under s. 111 for correcting entry in settlement 


tereteeeenevees 192, 39) 


rent-roll . 
Application : 

under s. 11(2) to Collector for determination of fair 

and equitable rent of service tenant (see also rule 15)....56, 57, 24 
under s. 12(1) to Civil Court for possession of homestead 

land or for removal of homestead (see also rule 15)........ 58, 59, 29 
under s. 13(1) to Collector for restoration of land to 

service tenant (see also rule 15) 
under s. 49 to Commissioner or Joint Dy. Commissioner 

for revision of compenstaion assessment-roll.....-..+esssese 
under s. 50 to Revenue-officer for correction of 

bona fide mistakes in record-of-rights . s 
under s. 52(1) to Special Judge requiring him to refer to 
High Court any question of law (see also rule 63)... 
under s. 70(1) to revenue-officer for scaling down of = 329 


holding 


under s, 120 for admission of, for consolidation of 
holding 


_mode of recovery of (s. 64 
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jon of payment of rent : 
g (S- 137). 
f Revenue 


riat: 
ardin; 
1 (see Arrears 0 
Ae Gi GL) aeaee 
jon of (s- 
eee and realisation of (s.62). 
paymen of, to outgoing rent-receivers (s.67) 
ent of, 
sation of, in respect of 
under Government (s. 64) 


Arrears of rent) 


lands held by tenants 


are recov 


P mpensation ..- 
Deal Demands Recovery Act, 1913 (s.141) 


due before acquisition vest in Government .. 
due to rent-receiver is recoverable [s.3(4) (b)] 
holding of aboriginals may be sold for recovery of 
[s. 97(9) PTOVISO]....+--+ee-eee28+* 
liability of holding to sale for (s.139) 
limitation for recovery of (s.142)... 
mode of payment of, to outgoing rent-receivers by way of 
compensation (s.67) .. 


pending suit or proceding in Civil Court for recovery of, 
to be deemed to have been withdrawn (s. 63) .... 
provision for realisation of, by mutwalli, shebait or trustee 
ls. 10A(5)] 
Tent or instalment of rent not duly paid or before time 

when falls due to be deemed to be an [s.136(5)].. 276 


Sess, receiver is recoverable [s. 3(3) (b)] 
of reng pont of rent : (see Fair and equitable rent) 
of sapo Tree land (s. 26) 


Service te, 
chme: nancies (s. 28) 


ad inte 
and 


mee Payment is exempted from (s.10) 
of other property prohibited by s. 64(1) 


a 


466 Index 


Attestation : 

rules as to (rules, 26, 27). 
Authority : 

appointment and powers of (s.48).. 


for preparation of compensation assessment-roll "50 i) 
(s. 47). a 

Bazar : (see Hat) rere] 50, 15) 
Bequest : 


by raiyat need not be by registered instrument Is.89(1)]., 218, 
but must comply with s.89(2), before probate or letter of a 
administration is granted.. 
pre-emption not available, in case of [s. 96(10)(c)] 
right of, of raiyat (s.89)... 
Bona fide mistakes : 
correction of, in record-of-rights (s.50) 
Bonds : 

are payable in 48 instalments [s.58(2), see 
AISO TUS: A] scaseessessesstnacscccanancosdeeonecscnsmensaavad 
circumstances requiring renewal of, (rule 11). 
compensation may be paid in [s.58(2)] 
denomination of (rule 4) 
deposit of (S.59) ......cceeeceeeeeeeeeeee ees 
enfacement and delivery of (rule 6) 
fees for renewal of (rule 13) . 
form of (rule 4) ........ ssessssossss 
issue and renwal of (rule 8). 
issue of (rule 5). 
manner of payment of instalments under (rules 7, 14) 
no right to inspect and receive information of, (rule 12).. 
power of bank in procedural matters relating to (rule 15) 
requisition for issue of (rule 3).........seee00s1e9* 

transfer of, to official trustees (rule 10) 


Building : 
Acquisition of [s. 3(4) (a)] .....cseseseeeseeeeetett 
rates of compensation for acquisition of (s.39) - 


rights of mutwalli, shebait or trustee in, [s. 10A (SIl 
Proviso (i)} 


when exempted from acquisition [s. 3(4) (a) proviso). 
cate : 


Brant and revision of, under s. 20 (4) [rule 36] 
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aa t ts in Government 
finiti! vers and tenants vests in Go) 
Soe from E aE N Frenesi .22, 23, 34 


bar to juris: eee cn A 
der S. LOA(L1)..---+s-scsrsssresreesesrserers* 
a to jurisdiction of in certain matters (s. 30). 


par to jurisdiction of for recovery of debt of a rent- 

receiver (s.69) 

bar to jurisdiction o! 

publication of compensa i (s~ er 

bar to jurisdiction of in the matter of determination of ren Xa 

rates (s. 115)......seesssesessesesereeessserereetee ; 

bar to jurisdiction of in the matter o! 

holdings (s.134) 

bar to Se emerirns of in the matter of alteration of rent (s. 144B).282 

bar to jurisdiction of for sale of the holding of aboriginals 

except in certain cases [s. 97(9)] 

has jurisdiction in the matter of extingusishment of 

interest of raiyat [s. 92(4)] 

suit or procedding for recovery of arrears of rent if pending 

in, to be deemed to have been withdrawn (S-63) «+--+. 168 

Civil Procedure Code : 

will apply to appeals presented to special Judge (s.55) 

will apply in pre-emption proceeding.. 
‘ommencement : 

l Pakistan State Acquisition and Tenancy Act, 1950. 

to t V of the Act (s.79) 
mmission : 

Teport of— 


alid for on-payment Of... 


aq p 
interim payment will be deducted out of [s. 44(8) 141, 143 


| 
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nt to be paid to outgoing rent-receiver 
67, rule 71) 
arrears of revenue ete. to be recovered out of [s.44(5)] 
calculation of, for building under [s. 39(1) (, rule 55] 
dispute concerning title or apportionment of (s, 60). 
mits of (s. 57. rule BO) waasnscatdavereceees 

manner of payment of (s. 58)........ 
may be paid in bond or in cash 58(2)] 
outgoing rent-receivers entitled to [s.3(5)]. 
payment of (Ch. VIII)... esses ete 
rate of— 

for rent-receiving interest (s. 37). 
for khas lands (s.39) ect 
rules as to assessment of, in respect of properties 
dedicated exclusively to charitable or religious 


S by a 


purposes (rule A E N A E EE 
Compensation Assessment-roll : 

application of ss. 34-43 in preparation of (s.46C), 
authority for preparation of (s.47) 
correction of (s. 54).. 
consequence of final publication of (ss. 44, 46E) 
final publication of (s.42) 4 
orders for preparation of (s.33) 
particulars of (s. 34)..........2+ 
preliminary publication of (s.40).. 
preparation of (ss. 31, 38, 46A)... 
presumption as to (S.43)...........026--+ 
proclamation as to publication of (s.45) 
tule as to draft publication of, under s. 40(1) [rule 57] 
tule as final publication of, under s.42 (rule 59) ..- 
rule as manner of preparation of, (rules 48, 62B) 
rule as preparation of, (rule 52) .....-ssssceeeeterreees 
Complete usufructuray mortgage : 

automatic extinction of.... 
by aboriginals [s. 97(5)].. 
by ratyats (s. 95)... 
definition of [s.2(6)] 
duration of (s. 95) 
entered into by aboriginals, not to subsist for mo! 
7 years [s. 97(6)] 
redemption of (s.95) 


re than 


Index 


to [ss- 95- 97. ()l--- 


iss es for, (s.121). 
samiss ation of agreed schem 


are a scheme for (5- 122(3—9)]-. -seset reee seri sreerre etesse 


n of recoed-of-rights on confirmation of 


ery of cost O 
hen Revenue officer will prepare 
wi 


s 1) PEs 
Enea for, to take effect [s. 126(2)] 
wi 


who may apply for (s. 119). 
Co-sharer tenant: 
can deposit money int 
is entitled to pre-empt [s. 96(1)] 
right of, to be joined as defendant in pre-emption 
proceedings [s.96(4)] 
Cutchery : 
acquisition of. 
Cultivating-raiyat : 
cannot retain certain lands [s.20(2a)]... 
can retain 375 bighas [s. 20(2) proviso]. 
how to determine fair and equitable rent of land held 
by a (s. 24) 
kinds of land which can be retained by Is. 20(2)]- 
meaning of [s.2(9)] 
when allowed to retain land more than prescribed limit 
|s.20(4)] 
ne under-raiyat : 
ean Pek retain certain lands [s. 20(2a)].- 
OW t ain 375 bighas [s.20(2) proviso]. 
by a © determine fair and equitable rent of land held 
TR agana 
nds of land which can be retained by [s.20(2) 


w 
pa allowed to retain land more than prescribed 
t ls.20(4)] 


o Court to prevent sale (s. 141A). 


470 Index 


Debt : (see Scaling down of debts) 

amount paid by co-tenant to prevent sale to be deem, Be 
(5. [EDAD essssssseeeneessnsssstriestesretteateesesesenttnsenscsans. ed tobe 
manner of recovery of, referred to in s. 71(6) [rule 701 

Debt settlement-roll : 
draft and final preparation of (rule 77) 
Debutter : 

Ad interim payment in respect of interests held under 
(s. 6A) ced 

law relating to acquisition of. 
mode of assessment of compensation of Property held a 
under [ss.37(3), 39(la)] 129, 124 

s.6 not applicable to [s. 6(5)] .. 128, 1y 
special provisions as to (s. 10A) 
Definition : 

bona fide cultivator [s. 82(1)] 
cesses [S.2(1)]..---.:esseeseeeeeee 
charitable purpose [s.2(2)]. 
Collector [s.2(3)]........ 
Commissioner [s.2(4)] 
Company [s. 2(5)]...... 
complete usufructuary mortgage [s.2(6)] 
consolidation [s.2(7)]......... 
co-operative society [s.2(8)] 
cultivating raiyat [s.2(9)] 
cultivating under-raiyat [s.2(9)]. 
derelict tea garden [s.2(9a)] ssisssesisssinsirssri 
Director of Land Recordds and Surveys [s.2(9b) 
economic holding [s.82(6)] 
encumbrance [s.2(10)] 
estate [s.2(11)].. 
hat or bazar [s. 2(12)]. 
holding [s.2(13)]...... 
homestead [S.2(14)]......scccsscsseescessecseessnseeeet 
khas land or land in khas possession [s.2(15)] - 
land [s.2(16), (1Ga)}..sscssseesseees 
non-agricultural tenant [s.2(17)]. 
notification [s.2(18)] 
orchard [s.2(18a)].. 
Prescribed [s,2(19) 
Proprietor [s.2(20)] 


Index 


9 
village [9-22 EBON nnn 


ar oF agricult 
Deposit : 
may be mat 
sale (s.141A) 


iluvion : i 
a of rent on account of (s.86) 


d into Court by co-tenant to prevent 


ispute : 
E S title or apportionment of compensation (S.60) ~.-...--+.s+-+---+ 


Distribution of rent : (see Division of holding) 
of holding (s.117)... 
Division of holding : 
application for [s.117(1)].. 
provision as to [s.117(1)].. 
Document : 

verification of, under s.46A (2) [rule 62A] 
East Pakistan State Acquisition and Tenancy Act, 1950: 
circumstancs leading to the passing of 
commencement of. 
object of. 


Ejeetment : 
grounds of (s.85) 
transferee of an aboriginal to be ejected if transfer is made 
contravention of s.97.... 
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khas lands under the tenure pass to purchaser afler Pa 
Be 


annulment of... 


[s.10A (3) (b) (i)... 
transfer of (s.94) 
transferred to allottee after consolidation of 
holdings [s-129()]..eectee eee eees 

Enhancement of rent: = 
grounds of [s.105(1)] 
limits to (s.105)....... 
may be made by Revenue-officer in respect of tenure (5,25, 
rent once settled not to be enhanced for 20 years {s.1 14) A) 


Estate : 

definition of [s.2(11)] 
Eviction : (see Ejectment) 
Excess lands : 

are acquirable [ss. 3(2), 91]... 
vest absolutley in Government 
Excess payment : 

manner of ascertaining under s. 57 (rule 65)......... cesses 24 
Fair and equitable rent : 

determination of — 
of khas land (s.23) 
of land held by non-agricultural tenant (s.25) 
of land held by raiyat or under-raiyat (s.24) 
existing rent presumed to be [s. 24(1)]...-...- 
liability of tenant to pay (s.21) 


meaning of [S.11(Q)]....scssscesseeseeeeseceeeeceneeeseceeseesenneaaneesenaenenss 
principle of determination of [ss.23—28, rule 28]...... 6—105, 306 
Settlement Of (5.107).....ssccosssssecsseecteseeeeeeeenettes „256 


will be assessed upon all lands (s.22). 
Fees: 
for taking copies under s. 4(6) [rule 6] 


for renewed, consolidated, sub-divided or duplicate bond 343 
(rule 13) 

Fine : 

imposed under ss, 3A and 4 is recoverable as public 49 
demand (s.8). e 


mace of payment of, under s. 8 (rule 12) 
shall be imposed for non-compliance with the direction 38, 40 
contained in notice... cscesuueeenenneneestteneee 


- =a 
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porest compensation fo: 


gefinition © to acquisition of [s. 20(2a)] 
jon for (s. 39) 


--226, 228 
.261—274 


t of [s-92(c)] 


donmen 
pan f (ss.119—134) 


consolidation o! 
definition of [s.2(13)] 
devolution of (s. 84) 


division of (s-82) ..- 
division of or distribution of rent of (s.117) 


uishment of interest in (5.92) ...-..sarsrrrrerertrrernerertte" 
rming spearate tenancy {s.2(13)]....... 


226, 228 


exting! ; 
2 


includes undivided share fo: 
is liable to sale in execution of certificate (s. 139). 
manner of transfer Of (S.89).......::::seeeeeeeteeeeetenees 
mortgage Of (S.95)........seeeeeeeeee 
restriction as to transfer of (s.88) 
right to use land comprised in (s.83). 
surrender of [S.92(1) (b)] .........ceeeeee 
transer of, to be made by registered instrument (s.89) .. 
Homestead : 

Meaning Of [S.2(14)]...ccccccccceeeeeereseeereereees 
removal of, of a service tenant in certain cases (s.12) 
Horticultural land : 


= of compensation for acquisition of [s.39(1) (a)l... 126 
x debted rent-receiver : 
mee the jurisdiction of Civil Court to enteration any suit 
a xecute any decree against the property Of (5.69)... 174, 176 
manner of s (182, 186 
Ject of Ch. X is to give relief to 175, 176 
.181, 185 


Provisi 
Sions for scaling down of debts of (s.70) 


Provisions 
regardi 
lastalment e UPE (Ch. X9 


asto 
Payment of arrears of rent to outgoing rent- 
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receivers by way of compensation (s.67)......... 

as to payment of compensation under s. 67 ile 71 
as to payment of rent (s. 135).. 
bonds are payable in (rule 4). 
by agreement (s. 135)........ a 
manner and payment of. under bonds (rule 7) 
power of certificate officer to grant (s. 66). 
Interest : 

on arrears of rent (s. 140) 
rate of (s. 140)......---- 
Khas land : 
acquisition of [ss.3(2), 44(1)] . +19, 21, 27, 39 

can be retained subject to encumbrances created by tenant 36, 137 
can be retained upto prescribed limit... í 
can bot be acquired unless certain data is collected 
cumulative effect on the clauses ON... 
definition of [S.2(15)]........-::ccesseeeeseeseeneeneceeneees 
determination of fair and equitable rent of (s.23) 
held under tenure passes to purchaser after annulment of 
encumbrances. 
rate of compensation for acquisition of (s.39) 
Land : 

definition of [s.2(16), (16a)] 
no restriction in the use of (s. 83) 
right to use (s.83) 
Lease : (see Sub-letting) 
creation of. 
distinguished from sub-lease. 
Limitation : 

computation of period of— 

for recovery of arrears under s. 3(4) (c) or s. 44(7) [s.68]... 
for recovery of arrears under Ch. IXA (S.68E)...-:-0-0"" 
for appeals, application, revision and review under the 
ACE (SIBI) saiesissvessssvszsssieatessnaispeeratsversserneneestttee 
to file appeals against the order imposing fine for non- 
compliance of return under s.4{[rule 11(3)] 
to file appeals agaist the order determining rent of khas 48, 28 
land of rent-receivers under s. 5 [s.7, rule 11(3)] ae 

to file appeals against the order determining amount 0 
ad interim payment under s.6 or s.6A [rule 113-1” 
to file appeals for payment and recovery of fines 


40, 297 | 
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T 48 
posed vn cation for restoration of possession by 
al 
pr MNS iant [8- JO ga s n 57.60 
service cals for determination of fair and equitable 
for fling Nie tenant (s-14) ; 57,60 
t of se eals against entry or omission, etc. in draft 
for fling rents under s-19(2) [rule 33(2)] 
ee ppeals against the order determining rent 
for Wta 
(2). 
nder $ inst the order publishing 
A eals against the pP 
for fling APP roll under $8.41, 5] ssessseeseesses 135, 154 


oe appeals against the order settling fair and 

Dr apie rent under s. AGA(Q) onsesseeseserrrersrtsnersetrrrnerenstesnnnnte eent 156 
a filing appeals against the order revising 

= Sessment-roll under 8.49 (8.51)... 153, 154 


compensation as: 
for fling application to special Judge for reference to 
High Court (s.52) 
for filing application to Hi 
question of law [S.5Q(2)].-.eeeeeeeeeeeeeeeeceeeetttees 
for filing application for scaling down of debts under 
s.70 (rule 78) 
for filing suit against order of extinquishment of interest 
of raiyat [s.92(3)] .. 
for recovery of arrears of rent under Ch. XVI (5.142) 
for filing appeals under Part V (s.148) 
Malik : (see Raiyat) 

is substituted for raiyat [s.82(8)] 
Malikana : 

is a rent-receiving interest . 
is acquirable 
shall be deemed to be the net income of a recusant 


Proprietor (s.46D) 
what is.. 


Minerals 


gh Court for determination of 


ee in, can be acquired {s.3(1)] 
inet es has any interest in (s.81)..-..--+++ 
a ere : (see Payment of rent) 
Presum = Payment or tender of rent (s. 136) 
orgaan arising when rent is sent by (5.136). 
S cre, ge : (see Complete usufructuary mortgage) 
ated when co-tenant deposits money into Court to 
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prevent sale (s. 141A) 
Mortgage debt : a 
amount paid into Court to prevent sale to be a (s. 14] 
Mutwalli : A)... 
annuity to be paid to [s.59(4)] 
can create temporary lease [s.10A(3) (b) (i)].... 
can not transfer or create encumbrance on khas 
under wakf [s. 10A(3)] : 
is allowed to collect rent, cess, etc. till certain tim 
is allowed to manage wakf estate till certain time 
[s. 10A(2)]..--..- 
is a rent-receiver 
is entitled to compensation [s.3(5)].............. 
right of, in respect of building [s.10A(3) (b) (i) 
right of, in repsect of trees s.10A(3) (b) (i)] 
Net annual profit : 

determination of, as mentioned in s. 39 (rules 53, 54). 131, 319 
Net income : 
calculation of— 

under s. 35 (rule 49).. 
under s.70(1) (rule 74) 
determination of, under s.6 (rule 9) 
manner of determination of extent of reduction in, under 

ETO ie 7.5) ns .s.sccponocnvenedosdzvensitinincdessonenstasaevaradanionniess 189, 330 
Non-agriculturai land : 
definition of [s.2(17)]... 
Non-agricultural tenant : 

can not retain certain lands [s.20(2a)].. 
can retain 375 bighas [s.20(2) proviso]. 
determination of fair and equitable rent of (s.25)-.-- 
holdings of liable to sale for arrears of rent (s.139) 
kinds of land which can be retained by [s.20(2)] 
rights and liabilities of is TBA nnn 
Normal annual yield : 
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INTRODUCTION 


tries there are mainly two classes of lands, 
agricultural land and non-agricultural land. 


a al land generally means land used for agricultural 
porticultural purposes; non-agricultural land means 
an 


d used for purposes other than agriculture and 
lani 


porticulture. f 

The incidents of tenancies of agricultural land were 
rovided in the Bengal Tenancy Act, 1885 and on its repeal in 
the State Acquisition and Tenancy Act, 1950. The incidents of 
tenancies of Non-Agricultural land were first governed by the 
Transfer of Property Act, 1882 and then exclusively by the 
Non-Agricultural Tenancy Act, 1949. 

Now I would like to give an account of the earlier position 
of the non-agricultural tenants and the law governing their 
tenancies. It will be useful to trace the rights of the tenants in 
homestead lands; the incidents of the tenancy of land used for 
purposes other than agriculture; the circumstances under 
which the tenants could erect structures; whether they could 
remove the fixtures and materials of buildings and huts after 
the termination of the tenancy; what was the extent of their 
tight in mines and quarries; whether occupancy right could be 
acquired in fisheries; whether forest right could create any 
interest in land; what was the customary right as to the use of 
buming places and burial grounds. 

S. C. Mitra (afterwards a Judge of the Calcutta High Court) 
had discussed this subject in his Tagore Law Lectures 
delivered in 1895 on Land Laws of Bengal-! I may quote with 
Teverence the following extracts from his learned lectures : 
as to non-agricultural 
d in the Transfer of 
d stray sections in 
ct VIII (B.C.) of 
d liabilities of 


fede ere are no legislative provisions 
S, except such as are containe 
°perty Act, the Indian Contract Act an 
Ieee nue and Rent laws. Act X of 1859 and A 
9 did not touch the question of the rights an 


X 8&6. 
(Cal 


Tagore Law Lecutres, 1895 


Mitra, The Land Laws of Bengal, AT 473-498. 


cutta : R.C. Cambray & Co., 1921, 2n 
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THE *NON-AGRICULTURAL TENANCY ACT, 19491 
(Act No XXIII of 1949) 


[20th October, 1949] 
an Act to make better provision relating to the law of 
jandlord and tenant in respect of certain non-agricultural 
tenancies in {Bangladesh. 5 
Whereas it is expedient to make better provision relating 
to the law of landlord and tenant in respect of certain non- 
agricultural tenancies in tBangladesh; 


It is hereby enacted as follows :- 


CHAPTER -I 
Preliminary 
1. Short title, extent and commencement.—(]) This Act 
may be called the *Non-Agricultural Tenancy Act, 1949. 
(2) It extends to the whole of }Bangladesh. 


(3) It shall come into force on such date? as the *Govern- 
ment may, by notification in the Official Gazette, appoint. 


l. For Statement of Objects and Reasons, see Dhaka Gazette, 
Extra-ordinary, dated the 14th January, 1949, Pt. IVA, p. 111; 
for Proceedings in the Assembly, see the proceedings of the 
meetings of the East Bengal Legislative Assembly held on the 
12th March, 2nd, 4th, 8th, 9th and 11th April, 1949. 


The Act was extended to those areas of the district of 
Mymensingh which were known as “Partially Excluded Areas” 
immediately before the coming into force of the Constitution 
y was abrogated by the Presidential Proclamation of the 
he tober, 1958, vide notification No. 4997 L.R;, dated the 
Ext October, 1949, published in Dhaka Gazette, 
ce ‘ordinary, dated the 20th October, 1949, Pt. I. p. 830. 
The words “East Bengal” were omitted by P.O. 48 of 1972. 
oi haar “East Pakistan” were replaced by the reference to 
2. The eadesh by P.O. 48 of 1972. 
1949 ce came into force with effect from the 20th October, 
isio vide notification No.4995 L.R., dated the 19th October, 
20th | Published in Dhaka Gazette, Extraordinary, dated the 
October, 1949, Pt. I.p. 830. 
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2. Definitions.—In this Act, unles 

repugnant in the subject or context,— any 

(1) “Bengali year" means a year en ding hing 
Bengali month of Chaitra; On the lag i 

(2) [Deputy Commissioner]3 includ Y of 
appointed by the *Government to perh a 
of the functions of a [Deputy Commi Tan 
this Act; Sloner|3 imac 

(3) “Landlord” means a person immediate 
a non-agricultural tenant holds; 

(4) “Non-agricultural land” means land which i 
purposes not connected with aliie i 
horticulture and includes any land swhiclyas in or 
lease for purposes not connected with eatin: on 
horticulture irrespective of whether it is used or 
such purposes or not, but does not include— i 


S there is 


ly under whom 


used for 


any 


(a) a homestead to which the provisions of section 182 of 
the Bengal Tenancy Act, 1885, apply, 

(b) land which was originally leased for agricultural or 
horticultural purposes but is being used for purposes 
not connected with agriculture or horticulture 
without the consent either express or implied of the 
landlord, if the period for which such land has been 
so used is less than twelve years, and 


(c) land which is held for purposes connected with the 
cultivation or manufacture of tea: 
Provided that where an order has be 
secllon 72 converting a parcel of land which 
non-agricultural land into a tenanc, all be 
provisions of this Act apply such land 5% 
deemed to be non-agricultural land: 

3. The words within sc a re st 
S square brackets wi r 

“Collector” by E.P. Ord. IX of 1967, $3 which was ta 

with amendments by the Provincial As: embly of EA 

at its Meeting held on the 25th January, 1968. 

“The words “Provincial Government” were repla 

“Government” by P.0.48 of 1972. 


en made under 
is not 


he word 
ere substituted for U ‘ra 


ced bY the wori 


ny Office { 


y to which the , 
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-al ricultural tenant” means a person who holds 
ricultural land under another person with the 
t of that person and is, or but for a special 
t would be, liable to pay rent to such person for 
d also includes the successors-in-interest 
r but does not include any person who 
jds any such land on which any premises occupied 
H uch person are situated if such premises have been 
Hy el or are owned, by the person to whom such 
a ou pier is, or but for a special contract would be, 
able to pay rent for such occupation; 
gxplanation.—In this clause “premises” means any 
such as a house, manufactory, warehouse, stable, 
palelng whether constructed of masonry, bricks, concrete, 
metal or any other material whatsoever and 
appertaining to such building. 
q” means prescribed by rules made under 


«Non: 


Ø nora 


ci 
that Jand an 
of the forme 


shop oF hut 
wood, mud, 
includes any land 

(6) “prescribe: 
this Act; 

(7) “pucca structure” means any structure constructed 
mainly of brick, stone or concrete or any combina- 
tion of these materials; 

(8) all words and expressions used but not defined in this 
Act and used in the Bengal Tenancy Act, 1885, or the 
Transfer of Property Act, 1882, have the same mean- 
ings as in those Acts. ` 

Note:—Section 2 of the Non-Agricultural Tenancy Act, 


| 1949 provides a number of definitions of which “non-agricul- 


es land” and “non-agricultural tenant” deserve special no- 
ce, 

According to section 2, clause (4) the following are non- 
‘gccultural lands: 

() Lands which are used for purposes not connec! 


agriculture or horticulture. 
Lands which are held on lease for purpos' 


Connected with agriculture and horticulture. 

But the following are not non-agricultural lands z ; 
Homestead to which the provisions of section 182 0 
the Bengal Teancy Act, 1885, apply. 


ted with 


(2) es not 


(a) 


_ 
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Lands which were originally leased 
horticultural purposes, but ar 
agricultural purposes without tk 
landlord for less than twelve years 


fora 

E rieulty, 
Used fp lo 

he consent ot 


(c) 
(d) 


Lands held for cultivation or manufac 


Lands held for the exercise of forest y 
fisheries and rights to minerals,4 


UE Of tea, 
hts, righs oy 
It has been observed by Chunder, J, i 
comes within the Bengal Tenancy Act and which 
from the operation of the Act of 1949, is only LIS exo} 
in sub-clauses (b) and (c) of clause 4 of section 


i Secllon 182 of ihe Bengal Tenancy Act referred to In clap 
a) of section 2(4) provides: “When a raiyat or an unde a 
holds his homestead otherwise than as Part of his ae 
within the same village or any village contiguous eA 
village, his status in respect of his homestead shll be T 
raiyat or an under-rayat according to the status tk 
landlord of the homestead. and the incidents of his tenancyd 
such homestead shall be governed by the provisions of ths 
a as to raiyats or under-raiyats, as the case may 
& 

It may be mentioned in this connection that section 18 
of the Bengal Tenancy Act, 1885 has lost Its importance afe 
the enactment of the State Acquisiton and Tenancy Act, 1% 
which has repealed the former Act.® After the Introductiond 
the Act of 1950 there is no distinction between a ralyatand# 
under-raiyat, The status of an under-raiyat has been upgrade! 
to the status of a raiyat who Is now the mallk of hs 
agricultural land. Now the position Is that the homestead 0? 
malik is governed by the Act of 1950 and excluded from t* 
Operation of the Non-Agricultural Tenancy Act. 1949. ws 
ur an 


In a Calcutta c se,7 A, a tenure-holder sold 4 n ng vit 
jong 


share of the interest in certain plot which she had al 


See the Non-Agricultural Tenancy Act. 1949, Ss. 5(c) (ii) 


Achala Sundari D. i 53) 57 CWN 
1954 Cal 2a. asi v. Satish Chandra Mondal, (1953) 


The State Acquisi 
quisiton & Tenancy Act, 1950, S. 80. 
Kiriti Bhushan Shaha v. Tarubaia Dasi, AIR 1957 Cal. 511 


and on aR 


w p> 


S 
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in the same village under the same landlord as a 
The evidence showed that on the land thus 
hut and a granary where A's mother used to 
re on the land fell down 30 or 32 years ago 
te when the West Bengal Non-Agricultural 

«a came into force the land was not used as a 
A who had 12 annas share in the property sold, 
; č :mption under section 24 of the Act. It was 
„se circumstances the land was not homestead 
ovisions of section 182 of the Bengal Tenancy 
id sold was thus a non-agricultural Jand 
f section 2(4) of the Act. 8 


A mere reading of the definition of “non-agricultural 
Jand” would establish that for obvious reasons legislature has 
excluded the lease of structures with land but the cases of 
tenants of non-agricultural land, who have erected structures 
thereon. are governed by the provisions of the Act. The 
provisions of sections 4 and 5 of the Act would further 
establish this proposition.2 The same view was taken by 
Hamoodur Rahman, C.J., A. Sattar and M. R. Khan, JJ., of the 
Supreme Court of Pakistan in holding that “A non- 
agricultural lease, according to the provisions of the Act is a 
lease In respect. of non-agricultural land alone, but does not 
include any building or hut occupied by a tenant if such 
mew: ur hut has been erected or is owned by the lessor. A 
a lease in respect of both land and huts 

ding thereon is clearly outside the ambit of the Act.” 10 
Suet an of Moulana Hafez Athar Ali v. Abdul Taher 
decisions Pi J., pointed out that although there trend of 
Tenaney Pai ious to the enactment of the Non-Agricultural 
the orane ndicated that the primary test was to find out 
< al Purpose of the tenancy yet according to the 


The structu 
g on the da 


stead. 


Ibid, 


~ A969 si 
112 DLR 758: PLD 1961 Dhaka 349. 
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language as employed under section 24) (by ag 
becomes a very important deciding factor į the 
whether a particular land is non-agricultural f el 
hold that parcels of land though originally o. is e 
raiyati holding and used by non-cultivators q ri in 
other than agricultural or horticultural, shoul Or a 
the original character of an agricultural lang 12 d 

The proviso to section 2(4) states that whe 
been made under section 72 of the Act conve) 
land which is not non-agricultural land in 
which the provisions of this Act apply suc 
deemed to be non-agricultural land. 


tg 


still tetan 


Ting a pared 
na tenaney ty 
h land shally 


Section 2(5) defines “non-agricultural tenant" 
who holds non-agricultural land under another Person wi 
the consent of that person and is, or but fora Special oni 
would-be, liable to pay rent to such person for that land and 
also includes the successors-in-interest of the former. Buta 


aS a person 


TE an order has 


person is not a non-agricultural tenant if he holds the lag | 


with structures which is erected and owned by the landlordto 
whom he is, but for a special contract would be, liable to py 
rent for his occupation of such permises. In other words, when 
the structure on the land cannot be said to have been erected 
and owned by the tenant but erected and owned by tht 
landlord, such a tenant cannot be called a non-agricullual 
tenant. In the case of Abdul Mutaleb v. Mst. Rezia Begum,” i 
was held that a non-agricultural lease is a lease in respet 
non-agricultural land alone, but does not includ any buliai 
or hut occupied by a tenant if such building or hut has i 
erected or is owned by the lessor. 

The defintion of non-agricultural tenant read 
88 of the Act points to the fact that the term is inter 
include those against whom decrees for ejectment wen 
Passed as well. And the expressions “has acquire the (e™ 
acqired" under section 3(2) of the Act show that 


with section 
ded * 


12. Ibid. E 
13. (1969) 22 DLR (SC) 134. 
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ral tenant” is intended to apply only to persons 
e Act came into force. 14 
oar 
i jna Cal ast Bengal Non-Agricultural Tenancy Act, 1949 
applying 1e ending at the commencement of the Act, the 
edings P m s 
to proce -agricultural tenant” must be taken to include a 
words pa tenancy was determined by a notice to quit but 
enant whos in possession in spite of the notice to quit and a 
emain eotment. “It is true that for the purpose of the 
i ki their Lordships were only concerned with the 
the term, ‘non-agricultural tenant’ in connection 
hich was pending at the date of commencement 
e Act. But the same extended meaning would also apply to 
Oo of a tenant whose tenancy had expired for some 
aaa or other before the Act came into force but for whose 
ejectment the suit was filed after the Act had come into 
force."16 A monthly tenant of non-agricultural land is 
included in the definition of a non-agricultural tenant and is 
entitled to the rights given under the Act to a non-agricultural 
tenant.!7 By the definition of non-agricultural tenant in 
section 2(5) of the Act read with section 3(1) which says that 
there are two classes of non-agricultural tenants : (a) Tenants’ 
and (b) ‘under-tenants,’ it is clear that an under-tenant is a 
non-agricultural tenant too.!8 
oe. the effect of the lease is that although at the 
Paes on of the tenancy the tenant is given the land with 
die ie which are standing thereon, but the tenant is given 
is co to demolish the structures and holds the land with 
indice o ares: thereon and for this there is to be no 
n of rent, then even if it be allowed that at the 
1 
i Khagendra Nath Saha v. Naresh Chandra Roy, PLR 1952 


hi 
aka 403: 4 DLR 598: PLD 1954 Dhaka 1. 


533. apati Bhattacharjya v. Sm. Lakshmi Bibl, (1952) 57 CWN 

16, ‘ AIR 1953 Cal. 780. 

17. apm Lal Saha v. Panchanan Dutta, (1959) 64 CWN 240. 

DLR (se tubudowla v. Hafez Muhammad Sadeq, (1959) 11 
hang, O! è PLD 1959 (SC) 446. 

WN ae. Kumar Saha v. Sm. Prabalata Nandy, (1964) 69 


15, 


= 
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inception of the tenancy he was not a 


still from the time when the Structures oe uly 
becomes a non-agricultural tenant as define dem, 
But when the structure on the lang cannot e b 
either been erected and owned by the tenant bt Sai 
owned by the landlord, though such erection ut e 
agency of and by the money advanced as ag 
comes within the negative part of the depot 
agricultural tenant” under the Act.20 Milla 

If the non-agricultural land b 
the subject matter of a separate 
lands held partly for agricultural and partly fort fraction 
tural purpose, the tenant holding such non-agricu o t 
cannot be said to be a non-agricultural tenant wile 
meaning of section 2(5) of the Act.21 in the 

The tenant-at-will is not a tenant within 
section 2(5) of the Act and therefore, 
Act.22 


Where the tenant died before the commencement of the At 
of 1949, the heir of such tenant cannot be treated as success- 


y itself does no 
tenancy and is 4. sll 


not protected by the 


in-interest within the definition of non-agricultural tenm! | 


as given in section 2(5).23 In the instant case Chowdhury, Ci. 
observed : “The definition of non-agricultural tenant was lr 
troduced for the first time in the Act XXIII of 1949 and itws 
not in the Act IX of 1940 where the definition of tenant oy 
refers to the tenant and not his heirs and the Act of par 
not in force when the tenant died. Therefore, the deian 
cannot be treated as a successor-in-interest within ae 
tion of a non-agricultural tenant under the Act XXIII of qE 
The word “person” in section 2(5) and section 3(2) mu rf 
read as a person other than the proprietor or tenure" 


8. 

19. Mobarak Hossain v. Pundarikakshya Basu, AIR 1956 ae 
20. Prabhu Dayal v. S.M. Tinkari Bala, (1972) 77 CWN us m i 
21. Kinuram Sadhukhan v. Hazi Ma. Yusuf, (1958) 63 CW! 19570 
22. Sudhir Kumar Majumder v. Dhirendra Nath Biswas, 

61 CWN 23, pL 3% 
23. Delbar v. Sarada Sundari, PLD 1962 Dhaka 548: 190 
24. kiriti Bhushan Shaha v. tarubala Dasi, AIR 1957 Cal- 
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ssion “holds” in section 2(5) of the Act should be 
pe exP'°? ts plain meaning, as a strict interpretation 
= Pi fficulties when the execution proceedings are 
re 5 in the instant case Shahabuddin, C.J. observed: 
iake® up: the expressions used in eo Act have to be taken in 
normally ' meaning unless such an interpretation results in 
their plain and defeats the object of the Act. Now, in respect 
parity 1940, as a strict interpretation of the term “non- 
ofthe ct a tenant” would have defeated the object of the pro- 
dee n 3 of the Act, the learned Judges of the Calcutta 
oat of the Federal Court of undivided India inter- 
word “holds” in its popular sense. The same mean- 
ears to us, has to be given to the expression 
- in the definition in the Act of 1949, as a strict inter- 
a f that expression would create difficulties when the 
Te aprocseding is taken up even if under section 88 one 
pasta up to the date of the execution proceedings. But there 
can be no justification for the extension of the interpretation 
beyond the limit indicated above and....... y 
The word “premises” in sub-section (5) of section 2 of the 
Act means any building, such as a house, manufactory, 
warehouse, stable, shop or hut whether constructed of 
masonary, bricks, concrete, wood, mud, metal or any other 
material whatsoever and includes any land appertaining to 
such building. Where, therefore, the deed of lease executed in 
favour of a person stated that the premises demised consisted 
of an area bounded on all sides by a boundary wall and 
Included a shed used as a jute godown, the roof of which was 
ee on one of the boundary walls, and in this godown was 
aso situated a jute press, it was held that, that was clearly a 
“ies within the exception mentioned under sub-section 
ection 2 of the Act.26 
the Fi Case of Faizur Rahman v. Jogendra Mohan Das.?7 
S and phrases “premises” and “appertaining have 


iso to se! 
pigh Cou 
reted the 
ing, as it app 


25, 
pnagendra Nath Shaha v. Naresh Chandra Roy, (1952) 4 DLR 

28. Ma ELD 1954 Dhaka 1 : PLR 1952 Dhaka 403. H 

27. Pip Sehrab Ali v. Bazlur Rahman Mia, (1968) S.C.M.R. 341. 


951 Dhaka 120 : 3 DLR 115. 
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1949 
been explained by Guha, J. The f 


acts 4 
pucca building consisting of 3 ro Of this 


oms ASE a, 
the building stood and also the o and the tang è tha 


PEN space ta 


the building were let out and the de lying to the th 
described as consisting of “Nishk Miseq leagey “toy 
ie ar lands ete Chol 

building" for a tern of tow years with the on, an Ep 8 
The lessee failed to exercise the opi, PHON of pp a 

k Option of a) 
continued to hold the tenancy as month} Tenewal iy 
plaintiffs determined the tenancy by 15 da Y tenant, tk 
after the expiry of the last day of the mont YS Notice t4 att 

The learned Judge explained the wW 

“appertaining” in the following terms : « 
if the land appertainging to a buildi 
enjoyment of the building, then the building and th 
form one ‘premises’ .... In this lease the demiseq ae 
described as “Nishkar land etc. and the pucca building: ; 
course, if the evidence is that the building and the land toits 
west from one ‘premises’, it is different. Reading the lease oe 
finds that the building and the lands have been separately 
described. So in my view the primary sense of “appertaining 
has been excluded.” 


ords “Premises 
It is well Settled 


ME in necessay p 


lan 


_ 
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CHAPTER -II 
Classes of non-agricultural tenants. 
að non-agricultural tenants.—(1) There shall be, 
Tees of this Act, the following classes of non- 
al tenants, namely.— 


nder- 
i enant” means a person who has acquired from a 


tor or a tenure-holder a right to hold non-agricultural 
ei of the the purposes provided in this Act, and 
: e successor-in-interest of persons who have 


opric 
land fo 
includes also th d 
uired such a right. 

(3) “Under-tenant” means a person who has acquired a 
right to hold non-agricultural land for any of the purposes 
rovided in this Act either immediately or mediately under a 
papi and includes also the successors-in-interest of persons 
who have acquired such a right. 


Note:—Section 3 deals with the classes of non-agricultural - 


| tenants. Sub-section (1) of this section provides that there are 
| two classes of non-agricultural tenants 


: (a) tenants and (b) 
under-tenants. 
Section 3(2) defines a ‘tenant’ as meaning a person who 


| has acquired from a proprietor or tenure-holder a right to 


hold non-agricultural land for any of the purposes specified 


| Inthe Act and includes also the successor-in-interest of per- 


Sons who have acquired such a right. If the non-agricultural 
hand by itself does not constitute the subject-matter of a sepa- 
te tenancy and is a fraction of lands held partly for agricul- 
Alling a partly for non-agricultural purpose, the tenant 
Non.. 8 Such non-agricultural land cannot be sai Sa 
agricultural tenant within the meaning of section £ ( 
t within the meaning of section 3(2) of the Act. Lat 
wes ction 3(8) defines an ‘under-tenant’ as meaning p per a 
8S acquired a right to hold non-agricultural lan 
f} 
: Kiuram Sadhukhan v. Haji Md. Yousuf. (1958) 63 CWN 939. 
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any of the purposes provided in this Act either į 
mediately under a tenant and includes also the eat 
interest of persons who have acquired such a SUCCES 
“immediately” means immediately under a =s ht. a 
“mediately” means mediately under a tenant's ay ew 
Though sub-sections (2) and (3) of section 3 derten 


defi t 
and an under-tenant, both the categorie ME a t 
4.29 gories are tenants fia 


| 
aey i | 


purposes of the Ac 


The tenant and under-tenant as defined į 
i $ in seçti 
correspond to raiyat and under-raiyat of the Ben; an 
Act. Having regard to sub-sections (1) and (2) a Tenang 
the Bengal Tenancy Act, a tenure-holder ection § y 
: p could not be a 
The intention of the legislature in enacting th raig 
Agricultural Tenancy Act was to exclude a tenure hai 
the definition of “tenant” in that Act.20 We have obs 
that the word ‘person’ in section 2(5) and section 3(2) ino 
read asa person other than the proprietor or tenure-holderil 

The word ‘tenant’ in section 3(2) does not include e 
tenant.32 An ex-tenant is not entitled to the benefit of sectim | 
106 of the Transfer of Property Act and, therefore, cannt| 
claim that a suit for his ejectment will not lie unless noticea 
provided in section 106 of the Transfer of Property Act his 
been served on him.33 In the instant case the ex-tenant wasin | 
possession after the expiry of his lease and his total 
possession was for a period of less than twelve years. 

We have seen before34 that the expression ‘holds’ in the 
definition in this Act is to be interpreted in its popular EN 
as a strict interpretation of that expression would creat? 
difficulties when the execution proceedings are taken uP. in 
expressions ‘has acquired’ and ‘have acquired’ occurring | 


7 sc %0 


29. Shibsankar Nandy v. Probartak Sangha, AIR 196 
(1967) 2 SCJ 469. 

30. Kriti Bhusan v. Tarubala Dasi, AIR 1957 Cal- 511. 

31. See p. 45. 

32. Nihar Ranjan Pal v. Musammat Nurannes 
(1958) 10 DLR 472. 

33. Ibid. 

34. See p. 45. 
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of the Act show that the term “non-agricultural 
secti” “tended to apply to persons who are alive when the 
sm T force.35 This suit was filed in 1943 and 
e M gecessor-in-interest of the appellants, was not 
Gop” and the present appellants were then trespassers, 
ive then jon would not apply to them. Accordingly it was 
at definit sit after the death of a temporary tenant his 
peld that W 4 in possession and a suit was instituted by the 
peirs continued * P jectment before the Act came into 
d against them for ejectment before the Act came i 
jandlor ch heirs were not entitled to the benefit of the Act. 
mi aes for which non-agricultural tenant may hold 
jë agricultural land.—A non-agricultural tenant may hold 
non-agricultural land for— 

(a) homestead or residential purposes; 

(b) manufacturing or business purposes; or 

( religious or other purposes. 

Note:—Section 4 speaks of the purposes for which a non- 
agricultural tenant may hold non-agricultural land. Under 
this section a non-agricultural tenant may hold non- 
agricultral land for three purposes, namely, (a) homestead or 
residential purposes, (b) manufacturing or business purposes, 
and (c) religious or other purposes. Under clause (a) homestead 
or residential purposes is one of the non-agricultural 
Purposes. Therefore it follows that non-agricultural land can 
beheld for bulding a dwelling house on the land.3§ In the case 
i Sailendra Nath Neogi v. Purnendu Sen,97 it was held that 
oS requirement of disputed land” would come with the 
or aid clause “other purposes” as contemplated in clause 
rio ion 4 of the Act, relying on the principles of ejusdem 
SSA. pa By: wag — ater T 
35, Khage 

Dhae yo Nath Saha v. Naresh Chandra Roy, PLD 1954 
6. : 4 DLR 598 : PLR 1952 Dhaka 403. 


© Shyama, 
ipada Bhattacherjee v. Satya Gopal Majumder. (1963), 
67 CWN 599. j ty 


` AIR 197 
1 Cal. r 7. 
~eg 169 at 171 : 74 CWN 89 
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5. Tenancies held by a non-agricultural i 
agricultural tenant shall be en; 
agricultural land— 

(a) for homestead or residential pu 

entitled, under the terms 
himself and the landlord oe ae a bai 
such land for homested or residentia] actu 


deemed to holg ap tte 
EEN 

poses if such 
fran 
ey 


Usp. 
for manufacturing or business elie bg 
is entitled, under the terms of any Aare: lenge, 
himself and landlord, to use or is aclaal ent betes, 
land for carrying on therein any cet 
industrial enterprise or any trade or baies = u 
(c) for religious or other purposes if suc ; and 
entitled, under the terms of any agreement beh 
himself and landlord, to use or is actually ueiran 
land for a religious purpose or for any Purpose n¢ 


(b) 


h tenant; 


connected with agriculture or horticulture othe | 


than— 
(i) the purpsoses specified in clauses (a) and (b), and 
(ii) the exercise of any forest-rights or rights ove 
fisheries or rights to minerals in such land. 
Note :—Section 5 deals with the tenancies held by anor 
agricultural tenant. It enacts a ‘deeming’ provisiot 
prescribing when a non-agricultural tenant shall be deemed 
to hold a non-agricultural land. Under section 4 a not 
agricultural tenant may hold land for three pruposes. mar 
(a) for homestead or residential purposes, (b) for Th 
ufacturing or business pruposes, and (c) for religious an 
purposes. Under section 5 he may be deemed to hold pa 
for these purposes if he is endtitled, under the ter a 5 
agreement between himself and his landlord. t0 igen 
actually using the lands (a) for homestead oF TeS ust 
. Purposes, (b) for carrying any commercial oF mee 
enterprise, or any trade or business, and G fulta 
purposes or for any purpose not connected yale jtur ia 
horticulture. But a tenant holding the non-agricu d for 


for religious and other purposes cannot use the 


>» a 
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(0) 
ed in clauses (a) and (b) and for the exercise of 
pos? sp' ights OT rights over fisheries or rights to 
PE orest © Fon 8501) (b) of the Act also lays down that the 
sec Jy to any lease in respect of any forest-rights 
fisheries Or rights to minerals in any non- 


ecifi 


el 1s- 
jj not aP! 
ts over 


tural Jand. 


> we 


CHAPTER -IN 
Tenants 
6, Manner of use of non-agri 
: -agriculi 
holding non-agricultural land ma‘ con 
manner which is not inconsistent A 
for which non-agricultural land may b 5 
and which does not materially impair i thi 

tah. tenant holdinge epaneaainedt aco a 
any tenancy to which the provisions of ca land compra 
apply shall be entitled— cilo 7 or Sein 

(a) to erect any structure includi 

uding an; 

(b) to erect a mosque, a temple ai pucca struct | 
worship; Poy otiigr 
to dig any tank; and 
to plant, enjoy the flowers, fruits 

> and oth 
of, and fell and utilise or dispose of treinen 
tree on such land. i 

(3) A tenant holding non-agricultural land comprisedt 
any tenancy to which the provisions of section 9 apply shl | 
be entitled— 

(a) to erect any structure other than a p 

(b) to plant, and enjoy the flowers, fruits and othe! | 

products of, any tree, and 


1 

mee A 
i ch lang l Tey 
Y Of the Pee) | 
held under Tog 


Placeg | 


(c) 
(d) 


ucca structure; 


e of the timber of, any int 


(c) to fell, and utilise or dispos 
planted by him on such land. í 
Note :—Section 6 lays down the manner of use a 
pant may 


generally that the te 


agricultural land. It states i 
is not inconsistent ie | 


land in any manner which 


purpose of the tenancy and which does not mat tenants” 
the value of the land. It goes on to state that the struct 
whom sections 7 and 8 apply may erect ay tne | 
including a pucca structure, a mosque, a temple © ose 
place of worship, dig any tank, plant and en pet 
fruits and other products of, and fell and utilise A owi 
the timber of any tree on such land but the ae an HO 
cture 0 


rect stru 


section 9 applies may only €: 
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es an may not dig tank or fell, utilise or dispose of 
gutt t planted by them. Sections 7,8 and 9 referred to in 
on ee (2) and (3) lay down the incidents of two different 
C jes : (a) those held for a term of not less than 12 


-Sel 
gu ol tenancle > 
held for a term of less than 12 years but more 


pods p) those 


under section 6(2) of the Act the tenants having been in 
jon of non-agri 


sjo cultural land for 12 years or more have 

right to et the benefit as enumerated in sub-clauses (a), (b), 
ra (d. According to section 6(3) the tenants having been in 
e sion of non-agricultural land for a term of less than 12 
ae put more than one year have the right to get the benefit 
a5 enumerated in sub-clauses (a), (b) and (c). 

In the case of Mritunjoy Pal v. Ram Chandra Sadhu 
38 where a suit was filed with a prayer for permanent 
unction on the tenant restraining him from 
ructure on the suit land, it was held that 
although at the date of the suit the tenant had no right to erect 
sturcture, he may acquire right under section 6 of the Act 
when it became law. In such circumstances the question 
whether such a tenant is a non-agricultural tenant and 
entitled to the benefit of section 6 of the Act should be decided 
before there can be any decree in the suit. 

In the case of Niskar Pan v. Mahadev 
was raised whether the manner of enjoyment uni 
ofthe Act is applicable to tank. It was held that the 
enjoyment which section 6 prescribes. applies to non- 
agricultural land simpliciter. The rights given by this section 
fd no relevance to the enjoyment of a tank and there can be 
ee of enjoyment of a tank with protions separated 
ee co-sharer. Physically it is impartible and if any 
labor purchases any portion of the tank he is to enjoy 7 

i ration with others. 
or ee of Banamali Saha v. Sub 

sideration was whether a t 


Khan, : 
mandatory inj 
making any stl 


Ghosh,39 a question 
der section 6 
manner of 


ala Dasi,*® the point 
eant holding non- 


8, 

3, (1835) 59 CWN 1039. 

40. pga 76 CWN 430 : AIR 1972 
59) 64 CWN 172. 


Cal. 258. 
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agricultural land is entitled to get the b 
6(2) (c) of the West Bengal Non-Agricultur. 
to fell and dispose of trees on the lang 
to the contrary in the kabuliyat and 
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» 1949 


enefit y 
al Tenan, 
in sp 


agricultural tenant governed by the said Ret 
the benefits of section 6(2) (c) of the Ac 
section 6(2) (d) of Act XXIII of 1949) and a, 
claim for damages for cutting down the 
prohibition contained in the kabuliyat 


+ NE is en 
t (correspo 
S such the] 
andlor, 
trees in breach ae 
would fail, the 
7. Incidence of certain tenancies—Not 
anything contained in any other law for the 
force or in any contract— 


(1) if any non-agricultural land has been hi 
without any lease having been entered into by the 
landlord and the tenant from before th 
commencement of the Transfer of Property Act, 188, 
or if the origin of any tenancy is unknown, or ' 
if the non-agricultural land comprised in any 
tenancy which has been or is created after the 
commencement of the Transfer of Property Act, 1882, 
has been held for a period of not less than twee 
years without any lease in writing, or 
if any non-agricultural land has been held undera 
lease in writing for a period of not less than twelve 
years but no term is specified in such lease, or 
if any non-agricultural land held under 
writing for a period specified therein continues to be 
held after the expiration of the time limited by m 
lease and the total period for which such land is § 
held is not less than twelve years, or 


Withstanding 
time being i, 


eld with or 


(2) 


(3) 


(4) 


(a) before the expiration of the said period, OF 


a lease | 
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pere such non-agricultural land continues to be held 
(0) wine the express or implied consent of the landlord 
r the expiration of the said period, during the 
one d such non-agricultural land so continues to be 
peld, then 
the tenant holding the non-agricultural land 
comprised in such tenancy shall not be ejected by his 
jandlord from such land except on the ground that he 
has used such land in a manner which renders in 
unfit for use for any of the purposes specified in 


(i) 


section 4; 
[subject to the provision of section 91 of the *State 
Acquisiton and Tenancy Act, 1950, the interest]41 of 
the tenant in the non-agricultural and comprised in 
such tenancy shall, in the case where such tenant dies 
intestate in respect of such interest, be transmitted by 
inheritance in the same manner as his other 
immovable property: Provided that in any case in 
which under the law of inheritance to which such 
tenant is subject, his other property goes to the State, 
his interest in such land shall be extinguished, and 
(i) the non-agricultural land comprised in such tenancy 
or a share or a portion thereof togehter with the 
interest of the tenant therein shall, subject to the 
provisions of this Act, [and of section 90 of the *State 
Acquisition and Tenancy Act, 1950]42 be capable of 
being transferred and bequeathed in the same 
manner, and to the same extent as his other 
immovable property. 
Note :—Section 7 deals with the incidenis of several kinds 


(ii) 


of non-agricultural tenancies as described in sub-sections (1), 


(2), 


88), (4) and (5) : 


wipe On d 


41. 


42, 


aus Words within square brackets were substituted for the 
zords “the interest” by E.P. Ord. IX of 1967. 

a Words “East Bengal” were omitted by P.O. 48 of 1972. 

inse Words, figures and commas within square brackets were 
ep alter deleting comman after the words ‘this Act by 
P. Ord. IX of 1967. 
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Under sub-section (1) there are two king 
Tenancy held from before the Transfer of had tenancies. 
with or without any lease in writing or (b) Peh Ag 
origin in unknown. enang 

Sub-section (2) deals with tenancy xs 
Transfer of Property Act, 1882, without any ee 
which has been held for more than twelve ears ten 

Sub-section (3) deals with tenancy hela aa 
lease for more than twelve years but without aniy, = a 

Sub-section (4) deals with tenanncy under m., 
writing for a specified period but has cotinued den 
of the term and the total period of occupation of the a erti 
more than twelve years. nant is 


lo 
t, 1889 
cy Whose 
after the 
lease but 


Written 


Se in 


Sub-section (5) deals With tenancy where the tenant has 
erected pucca structures during the term of lease or thereafter 
with the express or implied consent of the landlord and sucha 
tenancy has been allowed to continue. 

Under this section if a non-agricultrual tenant continues 
to possess any non-agricultural land continuously for twelve 
years, the Act has given protection to the tenant from 
eviction. Before this Act, there was no such protection given to 
such a tenant under any law.43 

Section 7 makes the protection available (1) if any non- 
agricultural land has been held with or without any lease 
having been entered into by the landlord and the tenant from 
before the commencement of the Transfer of Property Act 
1882 or if the origin of the tenancy is unknown, or (2) If an 
land comprised in any tenancy created after commencemen 
of the Act has been held for a term of not less than ie 
years without a lease in writing or (3) if such land ol 
held for not less than twelve years under a lease in ee : 
no period is specified therein or (4) if such land held un 


ydhury: 
43. Krishna Ranjan Chowdhury v. Hem Chandra Das cha Sda 
PLR 1956 Dhaka 423: 9 DLR 159 at 163: see 983) 5D) 

Chandra Dam v. Jatindra Mohan Chowdhury. wy jee. 954) 
391; Panchumani Dassi v. Bhuban Mohan Mokhet rannesst 
59 CWN 243 : 8 DIR 17: Nihar Ranjan Pal v. 
Chowdhurani, PLD 1959 Dhaka 111 : 10 DER 472: 
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ag for a specified period continues to be held 
implied consent of the landlord after the 
h period and the total period of occupation of 
fi) Fe not less than twelve years or (5) if the landlord 
Oi Jan ucca structures to be erected on any non- 
a d held under a lease in writing for a specified 
such structures have been erected before the 
id period or thereafter with the express or 
the landlord te. after the expiration of the 
h a tenancy has been allowed to continue. 


dh of suc 


on d consent of 


ip’ d suc 
dan 
ga perio essary conditions are fulfilled there will be no 


Ta A part of the tenant to ejectment except on the 
polity P nd that he has used such land in a manner which 
oa ae for use for any of the purposes specified in 
ae T It is also stated that subject to the provisions of 
TR 20 of the State Acquisition and Tenancy Act, 1950, the 
cae of such a tenant in the land comprised in such 
{mancy are heritable and capable of being transferred and 
bequeathed in the same manner as the other immovable 
poperty of such tenant. 

Asub-lessee is not entitled to claim protection under 
stion 7 after termination of lease of his lessor.4 

We may now deal with computation of the period of twelve 
yars' possession which is the minimum requisite period for 
adam for protection from eviction under section 7 of the 
àt. In the case of Khagendra Nath Saha v. Naresh Chandni 
foy5 one Gopinath possessed the suit land by virtue a 
tmporary oral lease under the plaintiffs. He occupied se 
| Bnd for over 12 years by putting up na katcha shed heran 
| had his shop till his death in 1935. Since then Sie 
| itendants, his hoits, were in possession of the suit n in 
| Y Were not recognished as tenants by the piai d 

Sught a suit for ejectment in 1943. The defendants 


s term in Act 


OOOO CS 
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XXIII of 1949 and that the Act was retros: is 
and hence the suit could not succeed, It w; rotle in Ope 
death of Gopinath in 1935, the defen, held tha an 
trespassers and that the Act has no apie Were the 
In delivering the judgement Shébabuag S in 
“Now under section 88, the farthest back E C. J. ob 
date of the suit in 1943; If Gopinath was ay gs 
the tenancy had terminated by the filing ae th 
have been taken as coming within the qd ea 
agricultural tenant and if he had died pee ic 
appellants could have come within the oa 
successors-in-interest. But, as pointed out a} phe, 
died in 1935, and the present appellants bea 
trespassers. In the nature of things, the eee mal 
have intended in passing either of Bee 
protection to persons who were trespassers 5 
Acts came into force.” ann 

In the case of Krishna Ranjan Chowdhu 
Das Chowdhury,*® the point for oie an cee C os 
tenant, who has not completed 12 years at the time. tthe 
institution of the suit for ejectment, can count au oe 
period during the pendency of the suit, appeal or S 
proceeding for ejectment of such a tenant under section 88 of 
the Act. In this case the plaintiff-appellant granted a lease for 
a period of 10 years to the respondent with effect from the year 
1936 and this lease expired at the end of April, 1946. After 
serving notice on the respondent to quit, the suit was 
instituted on the 21st May, 1946; and on the 19th of 
November, 1947, the suit was decreed by the Court of first 
RS aera this decision an appeal was preferred. It was 
Sin r = lower Appellate Court that inasmuch as be 
Act X of gricultural (Urban Areas Tenancy Act (Ass 

of 1947) had come into force on the 25th of April, 1947 

under section 14 of the said Act, the defendant-tenant was 
Ta EnD Protection from eviction. But the lower A. pee 
PE No the appeal holding that the tenant had n° 

pleted 12 years at the time of commencement of 


ently the 


On as his 
Gopinath 
Ng been 
Could not 
S to give 
e time the 


the sal 


46. PLR 1956 Dhaka 423 : 9 DLR 159. 
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against this decision second appeal was filed in 
am Act- ah Court. and the tenant-appellant urged that he 
pe 0h? vied ti protection under section 88 of the Non- 
os ol Tenancy Act. 1949. The Court allowed the appeal, 
u tenant was entitled to protection inasmuch 


patty of the appeal. 
P properiety of this decision was challenged by the 
uff Jandlord in the Letters Patent appeal which was 
plain py Amin Ahmed and Chowdhury, JJ (afterwards C.J.). It 
a a that the date that should be taken for the purpose of 
aajudication would be the date of the institution of the suit 
and that 12 years not having been completed on 21-5-46, the 
date on which that suit was instituted, the tenant was not 
entitled to protection against eviction available to a person 
with 12 years’ possession under section 7 of the Act. 

In the case of Nihar Ranjan Pal v. Musammat Nurannessa 
Choudhurani,47 the tenant sought protection under section 
14) of the Non-Agricultural Tenancy Act against an ejectment 
suit by the landlord. The tenancy in question came into 
existence on 28-1-38 and the Non-Agricultural Tenancy Act. 
1949 came into force on 20-10-49, i.e., 12 yearys were not 
complete between the date when the tenancy came into being 
and on 20-10-49 when the Act came into force. It was held that 
in view of the provision of section 89A of the Act, the tenant 
not having completed 12 years between these two dates, he 
‘annot resist the landlord's suit for ejectment. 

In the case of Delbar v. Sarada Sundari,4® the question 
that called for consideration was whether in the absence of 
Tecognition by the landlord, the defendant could get the 
ora of possession by his father for over 12 years as a n 
e u tenant and was thereby protected from ejectmen! 

$ T the Non-Agricultural Tenancy Act, 1949. In this case 

defendant's father took settlement of the suit Jand from 


i, 
48 (1958) 


. Dupe) 10 DLR 472. 


1962 Dhaka 153 : 13 DLR 334 : PLD 1962 Dhaka 548. 
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the plaintiffs predecessor for 2 years byt conti 
for over 12 years till 1942, and thereafter, ee to hola; 
defendant has been possessing it as Süden deat 3 i 
plaintiff instituted the suit in 1946 for dae e 
defendant on the ground of his being a tesos ni a i 
tenant. It was held that— “ser and nota 
(1) a tenancy-at-will or tenancy 
terminates with the death of the tenant 
nothing for his heirs to inherit nor 
considered as tenant holding over until 
landlord recognised them as tenants 
implication. 


by holdin 
and there 
can his hej, 

rs 
1 and unless ke 
EXpressly or by 


& over, 
remains 


(2) At the time when the tenant died, 
any interest in the land as contemplated i i 
Act and therefore, his son the ee oe i 
right which has been conferred by section 7(4). eee 

(3) To claim the benefit of 12 years of i 
Act to save himself from Seimeni, the temani eee 
12 years of possession at the date of the institution of an 
His subsequent possession during the pendency of the suit 
cannot be counted towards completion of the period of the 
requisite 12 years. 

In delivering the judgment of the Court Chowdhury C.J. 
observed: “The period of tenant's possession after the 
institution of this suit for ejectment cannot be taken into 
prceirniacus as nowhere the Non-Agricultural Tenancy Act 

949 provides that even if such a tenant did not complete 12 
years of Possession before the institution of the suit, appeal 
T proceeding pending at the time of the 
a Beate of the Act, he can count upon that period of 
calculating 13 or any portion thereof afte the suit Pa 
computation of years. The material point of time fia 
of the suit. of the period of 12 years is the date of in 
Act shall Tome as a rule, the date of commencement of i 
the Act © taken to be the date of institution of the suit as 

Was in force at that time. Therefore, his possesssio? 


aft i : 
of sels Institution of this suit is immaterial for the purpos? 
ection under the Act of 1949.” 


he did not acquire 
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E Kamaruddin Ahmad v. Nripendra Lal Das,49 the 
pe © e sion Was whether the lessee can tack on period 
Jo" for dec? f the institution of the suit up to coming into 
gicultural Tenancy Act, 1949, in order to 
jossession. The facts of the case were that a 
comp iven for a period of 10 years from the middle of 
was É up to the middle of April, 1947. The suit was 
May oni 21-5-47 ie. a few days after the expiry of the 
institut the lese for recovery of the disputed property on the 
erion that the period of lease has expired. The Non- 
round yal Tenancy Act came into operation on 20-10-49 
A aot suit was still pending in Court and the defendant 
ne ons section 89A of the Act in support of his contention 
Ln E has completed the period of 12 years’ possssion and 
ban not therefore be ejected from the suit land. It was held 
that in view of the judicial interpretation of section 89A of the 
Act, the defendant's possession subsequent to the institution 
ofthe suit cannot be tacked to the perod up to the institution 
ofthe suit to complete 12 years, as the material point of time 
for computation of the period of 12 years is the date of the 
institution of the suit (21-5-47), and the date of commence- 
ment of the Act shall be taken to be the date of the institution 
ofthe suit, as if the Act was in froce at that time. It was further 
held that the construction of sections 88 and 89A to include 
the period from the date of the institution of the suit up to 20- 
10-49 would lead to a very anomalous position, for, it would 
be open to a tenant-defendant to adopt dilatory tactics and get 
a osese extended from time to time, because, if a Court 
a ing all Courts upto the highest Court) could not dispose 
t for many years, the tenant would automatically 
efits of this. 
PE E ‘term’ as used in section 7(3) may indicate a 
Pecified in a lease or a period of occupation according 


© context requires.50 
49, 
5. PA 1964 


Dhak: : 
haian ra, o paka 510: 15 DLR 694. 


& Steel Co. Ltd. v. Biswanath Sonar, AIR 1967 SC 77. 
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In the case of Mahadev Ram Kahar y, 
was pointed out that section 7(4) expressly aes art Roy 51 
‘holding over’ but that is plainly for the D with 
the portection of the Act to a larg 
agricultural tenancies’ which would 
under section 7(2) or, even under secti 
Bengal Non-Agricultural Tenancy Act lceties of the West 
section 9(1) (a) of Act XXIII of 1949), even ir ponding to 
holding over are held to be ‘without a lease ia tes b 
the meaning of the Act. Ng’ Within 

According to Mookerjee J., the true position 
seems to be as follows : “Where the period of t 
‘holding over’ is more than one year but less 
even when taken along with the period of the ‘expired lease in 
writing’ which preceded it, it will have the lesser Protection of 
section 9(1) (b) (corresponding to section 9(1) (a) of Act XXIII of 
1949). If the period of the tenancy by ‘holding over’ is by itself 
‘not less than 12 years’ it will have the greater protection of 
section 7(2). It, however, this period be less than 12 years butit 
is ‘12 years or more’, when taken along with the period of the 
“expired lease in writing” in the wake of which it followed, it 
will still have the higher protection of section 7 as contained 
in section 7(4)”. 

In the case of Sibrat Missir v. Sasthi Rathi Karkari,5? a 
tenancy began with a lease on 28-9-29 for 7 years. During the 
pendency of the lease a second lease was executed which 
specifically mentioned in the recital that it was “after the 
expiry of the previous lease.” This lease was again for 3 
further period of 7 years. The documents themselves left no 
room for doubt that the second lease was a continuation a 
first lease. It was held that there being a continuation 7 thie 
lease section 7(4) clearly and specifically applied a that 
tenant was protected from ejectment. It was further He of the 
it is a continuation of the period, not the conti 74) 
rent which is to be considered in connection with s¢° 
of the Act of 1949, 


Cag 
TPose of SS of 
&Xteng: 
© number of dhg 
not othe: iss Non. 
on 9(1) (b) Come 


Under the Act 
he tenancy by 
than 12 years 


51. AIR 1954 Cal. 539 : 58 CWN 651. 
52. AIR 1954 Cal. 168 : 57 CWN 912. 
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ection 7(5) of the Act, a non-agricultural tenant 
godet Si measure of protection against eviction if he has 
p ala8" pst antial commitments in his holding in the 
de ome structure with the assent of the landlord. On 
3! ucca jem difference between the case of such a 
se of a tenant who has first taken settlement 
s ant a and then purchased the existing pucca structures 
rd because in the latter case, the landlord’s 
ontinuance of the pucca structures on the 
Jear and unequivocal.53 


ó tee Jandlo 
fom the c 
ssent tO Eh E 
a5: ants holdings is C. ; h 
= lication to section 7(5) of the Act, the erection 

1 ie od and continuance of the pucca structures must, 
atte a hot to have been with the knowledge of the 
at least seated though it was or might have been against the 
indlord P ndlord 54 It is true that under the Transfer of 
eid ah a kabuliyat, when accepted by the landlord 
arepane need not be in writing, gives the tenant the 
datus of a lessee under section 105 of the said Act but it is also 
me that under section 107 of that Act, whenever a lease 
puports to be for a period, exceeding one year, it must be made 
i created by or under a registered instrument, signed and 
aecuted by both the parties, ie., by both the lessor and the 
kssee. A kabuliyat, by itself would not satisfy the test, and the 
position would not be altered or improved by its acceptance 
by the landlord, at least when such acceptance is oral or in 
miting unregistered and, therefore, a lease for a period 
‘ceeding one year, cannot be created by a unilateral 
tabuliyat even though it be a registered one and even though it 
be accepted by the landlord orally or by writing unregistered, 
‘nder the provisions of the Transfer of Property Act. Under 
heAct of 1949 the position appears to be similar. 

Under the West Bengal Non-Agricultural Tenancy pe 
le was held that where the floor of the garom = 
leve] kai th bricks and cement and the godown ap e BTA] 

brick-built walls and the roof was a root 0 


53, 
4, me Dalniva & Co. v. Chinta Haran Mukherie (1958) 62 m we 
ie arayan Singh v, Kanailal Goswami, (1959) 64 g 
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Puce, 
se ae Ure with, Ag 
ction 2(7) gfe ihin ye 
of the y 


tiles supported by a frame-work 
substantially made of bricks, was a i 
meaning of section 7(5) taken with 
was also held that the provisions V. the acts 
Agricultural Tenancy Act, 1949 must clear} est Beng alli I 
which have been filed after the Act Baie apply to = 
therefore, the provisions of section 715) ity 
the tenant.56 
In a number of English decisions 
that “to allow a thing to be done there must be 
indirect sanction of it.” In the case of Iny dian no 
Ltd. v. Gonesh Chandra Bose,57 where th 


it has been laid doy 


m 


; but he 
injunction fo, 


k š the refusal of the 
mandatory injunction by the Court and the grant of monetary 


compensation instead could not be held to amount to any 
direct or indirect sanction of the construction of the pucca 
structure. Therefore, if a suit for ejectment is filed afterwards 
in due time, the plaintiff-landlord cannot be met with the 
defence that the tenant has acquired a permanent right on the 
ground that the landlord allowed him to build a pucca 
structure on the land of the tenancy within the meaning of 
section 7(5) of the Act of 1949. 

Where under a lease, erection of permanent structures on 
the land is to be at the risk of the lessee and such structures, to 
be removed within a specified time after the expiry al m 
lease, are to vest in the landlord on default, though section 
7(5) of the Act comes into force before the expiry of the il 
the landlord can eject the lessee on the expiry of the wih 

In the case of Narayan Chandra Sen v. Sripatt of the 
Kumar,59 the question arose as to the exact mem that 
words “allow pucca structure to be erected.” It was he 


i 40. 
a Krishna Lal Saha v. Panchanan Dutta, (1959) 64 enn 
. (1959) 64 CWN 365. cal 535 
58. Pundarikaksha Basu v. Sardar Chanda Singh, AIR 1 nambhunat! 
59. (S.A.No. 425 of 1962 Cal.) cited in the oe cal 194+ 
Pal v. Indian Iron & Steel Co. Ltd, AIR 1975 Ca) 
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rdin that case must allow or permit the tenant to 

pe! Ee the time of erection or before it. The word allow" 
ans ean any permission subsequent to the erection 


paus F permission or allowing after the construction, 
“pestin oes not arise. The Court also held : “On the finding 


h erefores 
saved # 
sowed 


ee of section 7(5) will apply. In order that those may 
ov 


, itis necessary for the tenant to prove that quite apart 
W he question of landlord allowing him to retain 
esi the landlord did allow the structures to be erected.” 
the case of Pundarikaksha Basu v. Sardar Chandra 
singh, Chatterjee J. discussed the point at lengh to 
ascertain what was really the meaning of the word “allow” in 
section 7(5) of the Act. The learned Judge held that the word 
‘llow'involved some positive sanction by the landlord ie. 
the landlord must state positively either directly or indirectly 
that he would allow the tenant to raise pucca structures. 

In the case of Shambhunath Pal v. Indian Iron & Steel Co. 
utd..61 it was observed : “The word ‘allow’ means some 
positive sanction or permission or sufferance. ‘Allow’ means 
according to Dictionary ‘permit.’ It implies some sort of 
volition, Le, some gesture or movement of the mind, may be 
direct or indirect to indicate the mind of the subject. Mere 
acquiring of knowledge about erection of the pucca structure 
through information or otherwise is not allowing pucca 
ne to be erected.’ In the section we get ‘has allowed pucca 
ance to be erected.’ It clearly shows that the ae 
Puce; int to that effect must come before actual es z a 
oma ature or at least during construction but be! es z r 
sean cted. Konwledge about the structure at the ne 

on or after such constructioin or mere seeing © 


st f 
etre cannot by itself be stated to be allowing such pucca 
“Uctures t 


e 
© be erected. Some sort of encouragement from th 
a eee a 
* Al 
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landlord must come before or at the time 
structure by the tenant. Otherwise it can 
landlord allowed the tenant to erect 
contemplated in section 7(5) of the Act. « 

simply mean non-interference. It inval Allow" g 
mental opereation helpful or conducive ‘i S some 
erection of pucca structure during its operation op » tt here 
such operation.’ Whether the landlord has T Previous 18 
structure or not still depend on the facts and allowed Pucca 
in each case.” circumsntanees 

Elements necessary for eje 
tenant :— 

(1) When the tenant has used i 

renders it unfit for use for n a manner which 
in section 4. Purposes specified 

(2) Notice under section 75 is to be served. 

(3) There must be a decree for ejectment under section 70, 

(4) The right to ejectment must be exercised in respect of 

the entire holding. 

8. Renewals of lease of tenancies held for not less than 
twelve years and succession to, and transfer of, such 
tenancies.—(1) Not-withstanding anything contained in any 
other law for the time being in force or in any contract, where 
any non-agricultural land is held under a lease in writing for 
a term of not less than twelve years specified in such lease, the 
tenant holding wuch land shall, on the expiration of the 
period so specified, be entitled to the renewal of such lease for 
Pprepetuity on such fair and reasonable rent as may be 
[determined under Chapter XIV of the *State Acquisition and 
Tenancy Act, 1950].82 

Provided that no premium or salami shall be P 
respect of such renewal. 


of erect; T 
not be saig 
Pucca sturet 


ctment of non-agricultura] 


ayable in 


the 
tituted for" 
substi n ten 


62. The words within square brackets were S ant. 
nd sue 


words “agreed upon between the landlord a) 
by E.P. Ord. IX of 1967. g of 1972 
*The words “East Bengal” were omitted by P.O. 4 


© some a of 
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mitted. . 

o 0 ant holding non-agricultural land comprised in a 

3) A which the provisions of sub-section (1) apply shall 
jena nated by his landlord from such land during the term 

a in the lease. nor at any time after the tenant has 

his right of renewal, except on the ground that he 

ed land in a manner which renders it unfit for use for 
urpose specified in section 4. 

4) The interest of the tenant in any non-agricultural land 

g under a lease to which the provisions of sub-section (1) 
Ms shall, during the term specified in the lease, or where 
a ant has exercised his right of renewal, at any time 
eee case where such tenant dies intestate in respect 

of such interest, [be, subject to the provisions of 
section 91 of the *State Acquisition and Tenancy Act, 
1950, transmitted|®4 by inheritance in the same 
manner as his other immovable property : 

Provided that in any case in which, under the law of 
inheritance to which such tenant is subject, his other 
prperty goes to the State his interest in such land shall be 
extinguished; and 

(i) subject to the provisions of this Act [and of section 90 

of the *State Acquisition and Tenancy Act, 1950],85 be 
capable of being transferred and bequeathed in the 
same manner and to the same extent as his other 
immovable property. 
Pes 
88. Sub-section (2) was omitted by E.P. Ord. IX of 1967. This sub- 
Section (2) provides: “If there is any dispute as to whether the 
Tent demanded or offered for the renewal of a lease under sub- 
section (1) is fair and reasonable, the landlord or the tenant 
may apply in the prescribed manner to the Court, and t 
ae shall thereupon determine the amount of rent 7 
wal of the lease which it considers fair and reasonable 
64, € circumstances of the case.” 
“be Words. commas and figures were substitu! 
65, The Tansmitted” by E.P. Ord. IX of 1967. 
ords, figures and comma within squar 
à eee the words “this Act.” Ibid. | | 48 o 
East Bengal” were omitted by P.O- 


ted for the words 
e brackets were 


f 1972. 
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Note :—Section 8 deals with tena 
writing for a term of not less than 12 years a T 
lese. Where any non-agricultural land is hela., Speci 
writing for such period, this section confers Under a ase he 
the expiry of such period the option of ie the ten, p in 
such lease on fair and reasonable rent ae ws Ten Wals of 
under Chapter XIV of the Sate Acquisition a astermineg 
1950. The tenant is not required to pa “NANCY Act 
premium for renewal of his lease. y any Salami œ 

Under sub-section (3) such a tenant cannot b 
his landlord either during the term i € ejected h 

3 : Provided by the 1 y 
during its renewal except on the solitary ground ease or 
used such land in a manner which Fe that he has 

j $ renders it unfit for u: 
any of the purposes specified in section 4. Under sub- 7 a4 
(4) the interests of such a tenant are made Herta 
capable of being transferred and bequeathed in the ie 
manner and to the same extent as the other tinno 
property of the tenant subject to the provisions of section 90 
of the State Acquisition and Tenancy Act, 1950. 

9. Incidents of non-agricultural tenancies held for less 
than twelve years.—(1) Notwithstanding anything contained 
in any other law for the time being in force or in any contract, 
if any non-agricultural land has been held for a term of more 
than one year but less than twelve years— 

(a) without a lease in writing, or 

(b) under a lease in writing for a term of more than one 
year and less than twelve years to which the 
provisions of clause (5) of section 7 do not apply, oF 

(©) under a lease in writing but no term is specified in such 
lease, 

then the tenant holding such non-agricultur 
be liable to ejectment on one or more of the followin 
and not otherwise, namely :— 

(i) on the ground that he has used such land 
which renders it unfit for use for any ° 
specified in section 4; 

(ii) on the ground that the term of the lease hi 
the case of tenancies of the class specified 


ncies unde. 


al land shall 
g grounds 


jn a manner 
f purposes 


as expired a 
in claus @., 


i 2a 
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the ground that the tenancy has been terminated 
the landlord by six months’ notice in writing 

with the end of a year of the tenancy served 
ant in the prescribed manner in the case of 
f the class specified in clause (a): 


(ii) 9 
by 
expiring 
on the ten: 
tenancies © 
¡ded that a tenant shall not be liable to ejectment on 

provi q specified in clause (iii) except on payment of such 
the oe compensation on account of the cost of removal of 
reason cture erected or of any improvement effected on such 

ei expense of the tenant or on other accounts not 
iad ne value of the land as may be [determined by the 
can Commissioner in the perescribed manner].6€ 

ae The interest of the tenant in any non-agricultural land 

to which the provisions of sub-section (1) apply shall— 

ti) in the case where such tenant dies intestate in respect 

of such interest, [be, subject to the provisions of 
section 91 of the *State Acquisition and Tenancy Act, 
1950, transmitted]§7 by inheritance in the same 
manner as his other immovable property: 

Provided that in any case in which under the law of 
inheritance to which such tenant is subject his other property 
ges to the State, his interest in such land shall be 
extinguished; and 

(ii) subject to the provisions of this Act [and of the 

provisions of section 90 of the *State Acquisition and 
Tenancy Act, 1950,]68 be capable of being transferred 
and bequeathed in the same manner and to the same 


extent as his other immovable property. 
i substituted for the words 
he tenant or if they do not 
he application of the 


the Words within square brackets were 
ved upon between the landlord and t 
lenges as may be determined by the Court on t 

67, ralord or such tenant” by E.P. Ord. 1X of 1987. 

S h Words, commas and figures within square 
ubstituted for the words ‘be transmitted," Ibid. 

68, he words “East Bengal” were omitted by P.O. 48 one oaio 

1967" words were inserted after the words, “this Act” by E.P. Ord. 


brackets were 


a 2a 
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Note:—Scction 9 begins by excludin 

contract of lease from consideration aia Other hy 
s o 
opening part of land held for a term of more th Peaks in a 
less than twelve years thereby distinguit? 
* i Shin, 

tenancies on the basis of the length of possessi 
cases in which there is no written lease or in aat 
specified in the lease in writing, the opening ich no term iş 
obviously mean that the land must be held th: pordon must 
for more than one year.59 vat is, OCcupieg 

This section deals with three kinds of ten 
(a) tenancy held for a term of more than one year but | 

. ; ess 

twelve years without a lease in writing, (b) tenancy held than 
term of more than one year but less than twelve years Ee a 
lease in writing, where the landlord has not allowed pice 
structure to be erected, (c) tenancy held under a lease in 
writing but without any term specified in the lease. 

Sub-section (1) provides that the tenant of any of these 
tenancies shall be liable to ejectment only on the ground 
mentioned in the section and not on any other ground. It then 
proceeds to state that a non-agricultural tenant coming under 
any of the three clauses (a), (b), (c) shall be liable to ejcetment 
on the ground that he has used such land in a manner which 
renders it unfit for use for the purposes of the tenancy. It 
further provides that if the tenant is one who falls under 
clause (a) mentioned above, he will be liable to ejectment on 
the ground that the tenancy has been terminated by the 
landlord by six months’ notice in writing expiring with the 
end of a year of the tenancy. It further provides that if = 
tenant comes under clause (b) mentioned above, the ae 
will also be liable to ejectment on the ground that the ie 
the lease has expired. The statue requires no es ae 
served upon a tenant who holds non-agricultural se : rs 
clause (b). As the statute does not require any not: ie 
lessor is under no obligation to serve a notice upon the 
before instituting a suit for ejectment.7° 


E 
In 


ancies, namely, 


AIR 1967 8077 
of 1972. 
CWN 448. 


69. Indian Iron & Steel Co. Ltd., v. Biswanath Sonar, 
“The words “East Bengal” were omitted by P.O. 48 
70. Maya Chanda v, Mandadhari Sannamat, (1959) 64 
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p stated in the proviso that a tenant shall not be 
p ectment on the ground specified in clause (iii) 
ple a payment of such reasonable compensation on 
se? o + the cost of removal of any structure erected or of 
eo? ae ent effected on such land at the expense of the 
iY impr? “other accounts not being the value of the land as 
enan " termined by the Deputy Commissioner in the 
may P d manner. The proviso speaks of payment of 
prescribe compensation on account of the cost of remvoal of 
rasonable erected by the tenant. But how the reasonable 
an may be assessed? The method of assessment 
Jaid down in the case of Sk. Ajimalla v. Panchanan 
js F this case the landlord got a decree for ejectment, but 
toy. ae agreeable to retain the structures. So, the tenant 
5 a to remove them. A dispute, therefore, arose over 
eae of compensation to be paid to the tenant in respect 
ae structures. It was held that the loss that the tenant 
would suffer on account of his having to leave the structures 
behind, may reasonably be taken to be equivalent to the 
monetary loss of the existing structure at the present market 
rate. On that footing, the reasonable compensation may be 
assessed as the present monetary value of the existing 
structures less the value of the materials, plus the cost of 
temoval. oe 
In the case of Dip Narain Singh v. Kanai Lal Goswami,” it 
vas pointed out: “It is true that, technically speaking, until 
Payment of compensation be made as required under section 
Y1) (tt) of the Act, the plaintiffs would not be entitled to take 
tvantage of their decree for ejectment, that is. for Joint 
im in the instant case, and until that ~~ Ea 
‘fendant cannot be srtictly regarded as a trespast®n fi 
tom that technical point of view, the plaintiffs cem 
tne profits may not be sustainable. But after the pw? 


ts 

pia aination of the defendant's tenancy, B poe 
on, i either o i 
Possibly i hot of a trespasser, would be ive and suffered 


Statutory, or of one in the permiss 


i mpensati 


a 

11g 

79, (tees 59 CWN 934. 
) 64 CWN 293. 
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occupation of the land in question, x 

plaintiffs would be entitled, a s state of ings 
compensation for use and occupation of the to da ages the 
the defendant during this period and ob dis uted al 
point of view of justice and equity, hie co 
contrary to any law in this behalf, the sie Certainly ni 
entitled to such compensation or damages Ntiffs Would k 
of rent which was prevailing just bef, 


Be 
a = 
fd 


at least, at th 


E ore the 
determination of the defendant's ten: Pur 
ancy by the 

Noj 


quit.” 

Under sub-section (2) the interest of the non-agy, 
tenant are made heritable and capable of bein; tea 
and bequeathed in the same manner and to the acta 
his other immovable property. a 


ê Tate 
Ported 
tice to 


Now we may revert back to clause (iii) -secti 

this section to discuss the Rulings of EE 
notice as required under this clause for determinin d the 
tenancy. In the case of Bengal River Service Ltd, v. Sree Murali 
Dhar Roy,’ it was held that where a non-agricultural land is 
held by a non-agricultural tenant as a monthly tenant, the 
provisions of section 106 of the Transfer of Property Act will 
apply and the tenant will be entitled to 15 days’ notice for the 
purposes of a suit for ejectment. 


But this decision was overruled by the Supreme Court of 
Pakistan in the case of A.F.M. Kutubuddowla v. Hafe 
Muhammad Sadeg.74 The facts of the latter case in short 
were that the appellant was a monthly tenant occupying the 
land in suit for more than one year and less than twelve yea 
The appellant was holding the land wihtout a lease in writing: 
The notice of ejectment purporting to terminate his tenancy 
at the expiry of 15 days was properly served and received a 
the appellant, and the appellant was using the land a0 for 
manufacturing purposes but for running 4 workshop 
repairs and servicing of motor cars and refrigerators 0n 
land. The question that arose for decision was whether i 


73. (1955) 7 DLR 525. 
74. (1959) 11 DLR (SC) 401 : PLD 1959 (SC) 446- 


_ 
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es the appellant could claim protection under the 
gum tural Tenancy Act, 1949, from ejectment. 
yo BO neld by the learned Judge of the Supreme Court of 
twas or sabuddin, Cornelius, Amiruddin Ahmad, J.J.) 
pisan a 166 of the Transfer of Property Act must be read 
co subject to section 9(i) (iii) of the Non-Agricultural 
act, which gives the same right to a monthly tenant 
ants, although ‘a year of the tenancy’ in the case 
onthly tenant does not follow from the Transfer of 
Act. In order to give effect to section 9 for the purpose 
ee of ejectment, a notional year of tenancy is to be 
mmencing on the date of the inception of the 
landlord in question. Where the tenancy was 
Ely tenancy of non-agricultural land held by the 
aaa for more than a year but less than twelve years, the 
pase not being in writing, six months’ notice before ejectment 
yas neoessary. A tenancy beginning on Ist of February, could 
peterminated by a six months’ notice expiring with the end of 
next January. A 15 days’ notice, being invalid, could not 
legally terminate the tenancy under section 9(i) (iii) of the Act 
of 1949. 

Similarly, in the case of Indian Iron & Steel Co. Ltd. v. 
Biswanath Sonar,75 the learned Judges of the Supreme Court 
ofIndia held that section 9(1) (iii) of the West Bengal Non- 
Agricultural Tenancy Act applies also to a tenancy from 
month to month. For termination of the tenancy in such a 
tase the term ‘year’ means a period of twelve months so that 
the tenant can only be made to quit at the expiry of the whole 
ae that is to say, on the anniversary of the commencement 
me lease. In delivering the judgment of eta 
oe J, (afterwards C.J.) with whom ee: man 
rights J., concurred, observed : “In the matter aay 

of the tenants, particularly in the ma 
ination of their tenancy by notice it appears that this 
lation intends to bring even a monthly tenant, who has 


other ten 


cy under a 


‘0. Ltd., V- Baker Ali, AIR 


75, 
- AIRY Á 
$87 SC 77; see also Indian Iron @ eam 1 v. Indian Iron & Steel 


1 
861 Cal. 515 : 64 CWN 641; Shambhunath Pal 
Ltd., (1974) 79 CWN 95 : AIR 1975 Cal.194 
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72 The Non-Agricultura] Tenancy Act, 19, 
» 1349 ‘holding over’ under secti 
occupied land for more than a year, within R cultural aae Ti E out of the aa 
six months’ notice before he is evicted, Adi Protection me ter of Prope he registered Kabuliyat for five years 
is given to a tenant who occupies land for enc otteet ' ge ‘ae in writing stitutes holding of rion agnenitara 
that case he cannot be evicted even by notice ton ears and ai d2 Te eset case— con: 
S! 


i iting,’ as contemplated by th i 
land in a manner which renders it unfi se in writing p! y the said 


the tenancy or his other property goes t 
interest in the land is extinguished.” 

It was argued that the words ‘end of a 
inappropriate where the tenancy is fro 


g the a! 
t for the is Uses the if fi without 2 le 
o Government OSes op p 


and hig 


pete was the tenant’s second appeal arising out of suit for 
This 


The suit was dismissed by the trial Court on the 
Pigs of tenancy: at at the defendant’s tenancy is ies at 
s month to mo oun Non-Agricultural Tenancy Act, 1949. 
$; s i 5) of the 8 
ee ee a reply Hidayatullah J. ader section 7 decision was reversed by the learned 


said: “Those words no doubt are indicative of tenancy Ron on a peal who held that the defendant cannot claim 
year to year but they are not such as to be altoget x subordinate Judge w 5) of the Act. Being aggrieved by the 
inapplicable to a tenancy from month to month. What va ine advantage of section a se ees he nee Ake toned 
section contemplates is occupation for more than one Sen decision of the learne ce gat ae i and 
and it says that a tenant who has held the land for more than defendant preferred the cient pp: ale Na D 
a year albeit on a tenancy from month to month, shall only pe , entention was that he is pro ction 9(1) (a) (iit) of Act XXIII of 
evicted on the anniversary of the day on which is tenancy ofthe Act (corresponding to se aed Penre the eriei 
commences. Where the tenancy is from month to 1949). This contention was also raise: 


month, 3 

‘year’ means a period of 12 months and the tenant may only Munsif but it was rejected. M icultural land’ 
be required to quit at the expiry of the whole year, that is to The suit land has been found to be non-agricul uri me 
say, on the anniversary of the commencement of the lease."76 vithin the meaning of the Act and both parties have es e 

In the case of Kali Charan Mallik v. Hari Nath Chat that position. The defendant's tenancy opm 
terjee,”” it was held that where on the expiry of the period of kabuliyat, dated 6-1-1929, corresponding tothe gee | s. 
lease (in this case a lease for three years) the tenant ‘holds — 1336 B.S., which was for a period of ifve years, pa Sees 
over,’ a new tenancy is created and such case would be b 1340 B.S. ie. from lst Baisakh 1336 B.S. to 
governed by section 9(1) (b) of the West Bengal Non- Chaitra, 1340 B.S. ‘on torof 
Agricultural Tenancy Act, 1949 (corresponding to S. 9(1) (a) af As the kabuliyat was before the amended veers me 
Act XXIII of 1949). No decree for ejectment can be passed in he Transfer of Property Act, it is not hit by t i ae 
such a case in the absence of six months notice to quit. Paragraph of the said section. There was thus a valid le 


P j ith the 
In the case of Mahadev Ram Kahar v. Tinkari Roy,”8 the etween the Parties for a period of five years expiring wi 


question was whether the defendant's tenancy by eae d of Chaitra 1340 B.S. and, as admittedly, ween 
over' is ‘without a lease in writing’ within the soon os t and acceptance of rent aaa enee, 
secion 9(1) (b) of the West Bengal Non-Agricultural Tipe a ts Possession after the determination of E ote of 
Act, 1949 (corresponding to section 9(1) (a) of Act = ol en Was ‘holding over' under section 116 of ieved from 
1949). In other words, the question is whether a tenancy eii Act and the defendant's tenancy wee Te 
to month under section 106 of the said Act. 


3 7. B.S. 

3s . el ra & Steel Co, Lid. v, Biswanaih Sonar, AIR 1967 SCT m rent was accepted duly up to 1350 B.S. Pa Taa 
: 60 CWN 1092. Plainti and in August. 

78. AIR 1954 Cal. 539 : 58 CWN 651. tiff refused to accept rent 
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corresponding to the beginning of 


served on the tenant at 15 days’ roa sakh 1356 
terminate the tenancy with the expi to qui Pur pom’ he 
month. On 19-9-49, the present suit ee of the said has ty 
the tenant claims portection under WiratadeN In ae 
West Bangal Non-Agricultural Tense 9(1) (b) iy 
responding to section 9(1) (a) (iti of A cy Act 1949 of 


ct XX Of 1949 (cor. 
€ expiring with Lan 


ated in the Said a 
use 


being admittedly no six months' notic 
of a year of the tenancy, as contemp]: 
(iii). 

It was held that the tenancy of no 
arising by ‘holding over’ by a teant on th 
registred lease, where the land has bee 
more than one year but less than twel 
holding of non-agricultural land ‘witho 
as contemplated by the Non-Agricultural Tenancy Ac 
so that ‘six months’ notice’ as under section oy ona 
(corresponding to section 9(1) (a) (tii) of Act XXII of Ht 
essential to the termination of the tenancy and 15 F 
notice is insufficient for the purpose of founding a clei 
ejectment by the landlord. 


It was also held that the tenancy by ‘holding over’ is a new 
tenancy in law and the terms of the new tenancy may be the 
same as of the old or the determined or expired tenancy, and 
the tenant is holding over not under the ‘expired’ kabuliyat or 
registered lease or ‘lease in writing’ but really in spite of It 
This is borne out by the language of section 116 of the 


eon of Property Act which speaks of ‘renewal’ of the 
lease. 


N-agricultural land 
$ determination of 

n held for a tem n 
ve years, Constitutes 
ut a lease in Writing 


In the case of Maya Chanda v. Mandadhari Sannamat,” 
a question was raised whether the teant's occupation after the 
Bengal Non-Agricultural Tenancy (Temporary Provision’ 
Act, 1940 came into force would amount to holding over under 
Section 116 of the Transfer of Property Act and ua i 
tenancy is created in spite of the temporary bar ont 
landlord to eject the tenant. In this case the plaintiff i 


ed & 


79. (1959) 64 CWN 448. 
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of khas possession on the ground that the 
ase has expired by efflux of time and that 
defendant has been continuing in possession 
ase in writing. 
claim is that the defendant was in 
parol the land in dispute under the Bengal Non- 
| Tenancy (Temporary Provisions) Act, 1940 
g jaced & temporary bar upon the ejectment of non- 
hic Kral tenants and that bar was removed on the 15th 
cu the West Bengal Non-Agricultural Tenancy 
to operation and since the latter Act does 
streguire à notice to be served, the defendant is liable to be 
yeted without service of a notice to quit. 
The defendant contested the suit, inter-alia, on the ground 
that after the expiry of the registered lease executed in her 
{our by the Court of Wards she was holding over on payment 
ofrent and as such had acquired a tenancy right without a 
kase in writing. Under section 9(1) (b) (iii) of the West Bengal 
Non-Agricultural Tenancy Act, 1949 (corresponding to 
setion 9(1) (a) (iii) of Act XXIII of 1949) the defendant was not 
lable to ejectment except on the ground that her tenancy had 
ten determined by the lessor by a six months’ notice in 
witing expiring with the end of the year of the tenancy. 
Both the Courts below dismissed the plaintiff's suit on the 
gound that the defendant is a non-agricultural tenant 
lolding without a lease in writing and as such she is not liable 
t be ejected without a six months’ notice as required by 
oe 9 (1) (ti) of the Act. Against that decree the plaintiff 
ae appeal before the High Court. The priamry point for 
Pate eratioin in this appeal was whether the case falls under 
ae 9(1) (a) or section 9(1) (b) of the West Bengal Non- 
pel Tenancy Act, 1949 (corresponding to section 9(1) 
s ection 9(1) (a) respectively of Act XXIII of 1949). it 
; a section 9(1) (b) (corresponding to section 9(1) (a) o 
sup... 1949) there is not doubt that under the provisions 
Without, iag (iii) the`lessor is not entitled to eject the sane 
en; €rvice of a six months’ notice ending with ees he 
ancy. If, on the other hand, the case is governe y 
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al Tenancy Act, 1949 


section 9(1) (a) (corresponding to section ə 
1949) no notice is required to be served. 


It was held that as the defendant h 

right of tenancy by holding over under secti aCquireg 
Transfer of Property Act, it follows that the ae ll 
not be said to have held the land for the = ofenda ú 
without a lease in writing and the present time juireq Period 
under clause (a) of section 9(1) (correspondin y comes 
section 9(1) of the Non-Agricultural Tenancy R È clause Oop 
requires no notice to be served upon a person wha ey Statue 
agricultural land under the first clause (corres; olds non. 
section 9(1) (b) of Act XXIII of 1949), Ponding to 
require any notice, the lessor was und 


As the statute does not 

er no obligation to se 
a notice upon the respondent before He 
ejectment. 


instituting the suit for 
In the case of Delbar v. Sarada Sundari,®0 it was held that 
it is the settled law that the tenancy-at-will or..a tenancy by 
holding over, terminates with the death of the tenant and 
there remains nothing for his heirs to be inherited nor his 
heirs can be considered as tenants holding over until and 
unless the landlord recognised them as tenants’ expressly or 
by implication. The principle is that there is no privity of 
contract between the lessor and the heirs of the lessee. If the 
heir continues to be in possession on the expiry of the lease, 
he cannot become a tenant by holding over and new tenancy 
must be created by the consent of both sides, otherwise the 
heirs are trespassers, 
In the case of Jagannath Upadhyay v. Amarendra A 
Banerjee,81 the question of validity and sufficiency p 
notice to quit and of its service, inter-alia, were raised. A 
appeal was filed by the defendant and it arose out He mare 
ejectment and for recovery of arrears of rent and took 
According to the plaintiffs respondents, the Gara vs 
settlement of the suit property under a lease v nding to 
evidenced by a kabuliyat dated 24-7-1937, corresP 


(D (by of Act 


ad not 


ka 153. 
80. (1960) 13 DLR 334 : PLD 1962 Dhaka 548 : PLR 1962 Dha 


81. AIR 1957 Cal, 479. 
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344 B.S. The period of the lease, as given in the 
was 7 years and the lease purported to run from 
4 B.S» expiring, therefore, with the end of Ashar, 
e defendant, however, continued in occupation 
Bengal Non-Agricultural Tenancy (Temporary 
ct of 1940 was in force from about May, 1940 
pout the same month of 1949, when it was 
2 and replaced and replaced by the permanent Act, the 
ngal Non-Agricultural Tenancy Act, 1949, the 
“tiffs could not take steps for ejectment of the defendant. 
a a was instituted on 7-7-50, after service of a notice 

me parna with the month of Chaitra 1356 B.S. The 
io quit, Guen to have been served on 15-10-49 corresponding 
mice aPP° 1356 B.S. The suit was decreed by the trial Court 
pa F cree for ejectment was made subject to payment of 
ja on by the plaintiffs to the defendant under the 
Oe clause (iii) of section 9(1) of the Act. The lower 
ne Court affirmed the trial Court's decision. On second 
Sa the decree of the lower Appellate Court was 
maintained. 

The propriety of this decision was challenged in the 
letters Patent appeal. But the appeal was dismissed. It was 
held that the case comes under section 9(1) (b) (corresponding 
t section 9(1) (a) of the Non-Agricultural Tenancy Act, 1949) 
a the defendant (tenant) was at the most holding over at the 
tevant time and thus holding the land without a lease in 
witing, It was further held that the date of commencement a 
te tenancy in suit was the beginning of the Bengali es 
Savan so that, the tenancy being according to the Beng 
Gilendar, its months would correspond to the months = 
žengali calendar. The tenancy in suit being from mont F 
Month according to the Bengali calendar, the notice z q Re 
WaS valid and sufficient. Section 110 of the iak e 

Petty Act, even if it applies to the present case wou 

“st the position or make any difference. gases 
© real test as to the creation of new tenancy 


d $ 4 nt is 
“termination of lease by holding over is ae i uon 
Sed as rent by the tenant in possession after 


to a 


E a 
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or expiry of tenancy, and not as Statutory t 
of his obligations, and is accepted by the 
rent, and if so a fresh tenancy by holdi 
created unless there is prohibition agai 
jurisdiction by Court regarding landi 
session.82 


In the case of Chandra Nath Mukherjee vy, Chul 
the defendants 2 and 3 executed a registered k lai 
favour of the plaintiff purporting to take a iare o puliyat in 
land for an indefinite period at a certain yearly rent i a of 
purpose of erecting a dwelling house thereon, The a 
contained a condition that if the lease-hold tee oe 
transferred, the lease would be considered as determined i 
the plaintiff landlord would be entitled to take ie 
possession without any notice. The defendants entered into 
possession, erected a dwelling house thereon and lived therein 
for 7 or 8 years after paying the yearly rental. They then sold 
their lease-hold right in favour of defendant No. 1 and left the 
place, The plaintiff never received any rent from defendant 
No.1 and treated him as a trespasser. The plaintiff filed a suit 
for possession and mesne profits from the defendants within 
twelve years from the date of execution of the kabuliyat. It was 
held that as the suit was not disposed of before the West Bengal 
Non-Agricultural Tenancy Act came into force, and the 
defendants were non-agricultural tenants within the meaning 
of that Act, by virtue of section 88 read with section 9 six 
months’ notice was essential to determine the tenancy and 
without such notice no decree for ejectment could be passed in 
plaintiffs favour. 

Where a notice dated Jaistha 31, 1359 B.S.. calling at 
the lessee to deliver possession immediately with ces gis 
the year of the tenancy (which ends on Falgoon 2, follo ofthe 
in excess of six months expiring with the end of the T o) 
tenancy, it was held that it is a good notice un 1949 
(b) (iii) of the West Bengal Non-Agricultural Tena! 
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82, Munshi Hossain Baksh v. Khudiram Mukherjee, (1 
83. AIR 1960 Cal. 40. 
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ading 19 section 9(1) (a) (it) of the Non-Agricuttural 
sf?" Bt 
1949). ase of Hafez Muhammad Sadiq v. A.F, y, 
it the 285 the point for consideration was whether the 
gun? entitled to get rent for the period of occupation of 
jo the tenant after he was served with notice to 
i jand remises. It was held that a suit for ejectment of the 
who is governed by the provisions of the Non- 
| Tenancy Act could be maintained provided a 
was served under the provisions of the said Act. 


prom this it does not follow (after the decision of the 
'o reme Court) that the plaintiff is debarred from claiming 
m nt from the defendant. The decision of the Supreme 
A celarly shows that the plaintiff could file a suit for 

| gectment provided he complied with the provisions of section 
' yo (i of the Non-Agricultural Tenancy Act. The defendant 
isbound by the terms under which he is in occupation of the 
ine and must pay rent and he cannot avoid payment of rent 
slong as his lease subsists. It cannot be said that the 
iendant being held to be a non-agricultural tenant is not 
lable to be evicted and that the case is attracted by the 
| misions of the State Acquisition and Tenancy Act. 

As regards the word ‘term’ as used in section 9(1) a ques- 
Ùn was raised whether it indicates a period of occupation or . 
‘period agreed upon in a contract. After analysing the provi- 
Fd of the Act and considering what is the true meaning of 
ù yo expressions in section 9, Hidayatullah J. aneian 
Ti ae ‘A close study of the Act shows that the mon 

| A used in both senses and the context must determi 
Sense it is to be understood.”86 

8 a between sections 7, 8 and 9 :—1) Sections fas 

Mhe tenancies for a period not less than twelve years, 


T s 
ba Section 9 deals with tenancies for more than one 
ut le, 


4, 


l Ben - 
` hiso Behari Mukherji v. Sk. Motaleb Ali (1962) 69 CWN 1076. 
72. 


` anp 9 OLR 6; 


endan 
riculura: 
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(2) The difference between sections 7 and 8 
and section 9 on the other lies in the fina, the one 
afforded. Under sections 7 and 8 a tenant ite 
land under lease for more than 12 years cannot b 
all unless he has used such land in a manner whi € ejecteg at 
unfit for use for the purposes of the tenancy a ic Tenders it 
nd his į 

becomes heritable, transferable and divisible like Intereg, 
immovable property. Under section 9 a tenant who Sen Other 
land in occupation for less than 12 years, but more = held a 
year, can only be ejected by a notice of six months a 
with the end of the year of the tenancy.86 Xpiring 

(3) It is to be noticed that one ground of ejectment i 
common to all the three sections, namely, the ground that the 
tenant has used the land in a manner which renders it unfit 
for use for the purposes of the tenancy. But in section 9 one 
additional ground of ejectment is provided for tenancies 
mentioned in clause (a) of the section, ie., the tenant can only 
be ejected by a notice of six months expiring with the end of 
the year of the tenancy and a different additional ground of 
ejectment is porvided for the tenancies falling within clause 
(b) of the section ie. the ground that the term of the lease has 
expired.87 

9A. Computation of the period of possession.—In 
computing under this Chapter the period for which any non- 
agricultural land has been held by a tenant, he shall be 
entitled to tack to the length of his possession any periods 
during which his predecessors-in-interest were in possession 
of the land, provided that there is no break between t 
periods to be tacked. 


han, 
Protection 
has held q 


cific 
10. Special provision applicable to tenancies oe where 


religious purposes.—Notwithstanding anything set 
contained in this Act or in any other law for the time d com 
force or in any contract, if the non-agricultural 1an jgious 
prised in any tenancy is held specifically for any 


) 60 CWN 109: 


87. Astaram Bagdi v. Sitanath Mondal. (1955 
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eriod under a lease in writing in which such 


ran 
pee = ecified, then such tenancy shall be deemed to be a 
j ss specified in section 7 : 


yen = the cla ; holdi 

enan ded that the tenant holding such land shall not be 
provi is landlord from such land except on the ground 

god a used such land for any purpose other than the said 
at he urpose Or has not used the land for the said 

gous r rpose for more than three years. 

= 15 (Omitted) 


n 11-15 were omitted by E.P. Ord. IX of 1967. These 
s provide as follows :— 
11, Enhancement of rent.—(1) The rent payable by a tenant in 
ct of any non-agricultural land shall excep in the case where 
ea land is held on a fixed rent or free of rent either under a 
hint or under a decree or order passed by a competent Court or 


authority, be liable to enhancement as provided by this Act and not 


gg. Sectio 
section: 


| otherwise. 


(2) The rent payable by a tenant may be enhanced up to such 


| imitas the Court thinks fair and equitable in the circumstances of 


Provided that the rent shall not be enhanced as to exceed the 
ret previously payable by the tenant by more than twelve and a 
half per centum. 

(3) In determining a fair and equitable rent under sub-section 
[M the Court shall, subject to such further provisions as may be 
mescribed in this behalf, take into consideration— 

(a) the existing rent and the period during which it has 

remained without enhancement; 

(b) as far as can expediently be ascertained, the rent paid to 
other landlords for non-agricultural lands in the vicinity 
with similar advantages or of a similar description: 

( the market value of the non-agricultural lands determined 
by taking the average market value of five years peeoedine 
and the rent which would be payable if the rate were fixe 

(a at not more than two per centum of such market value; a 
the special conditions and incidents. if any, of the tenancy: 


ie cost incurred in making any improvement to oren A 
non-agricultural land or in converting such Ha onie 
oe for which it is being used according 

12, itions of the tenancy. pe 

“re vision as to enhancement on ground of 


Ment, 
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(1) When an enhancement is clai 
landlord's improvement, — 

(a) the Court shall not grant an enh 
improvement has been registered į 
provisions of this Act; and 

(b) in determining the amount of enh; 
have regard to,— 

(i) the increase in the value of th 
caused or likely to be caused b 

(ii) the cost of the improvement, 

(iii) the expenditure (if any) 
improvement, and 

(iv) the existing rent and the abili 
land to bear a higher rent. 

(2) A decree under this section, shall, on the ap 
be subject to reconsideration in the event of the impr 
or causing to produce the estimated effect. 

13. Powers to order progressive enhance: at 
that an immediate increase of rent will cause herah gene 
may direct that the enhancement shall take effect gradually at aa 
intervals and by such increments extending over a period not 
exceeding five years as the Court may fix in this behalf. 

14. Limitation of right of enhancement.—(1) When a tenant is 
admitted to the occupation of any non-agricultural land, the rent 
payable by such tenant in respect of such land shall not, except on 
the ground of landlord's improvement, be enhanced during the 
fifteen years next following the date on which the tenant has been 
so admitted to the occupation of such land. 

(2) When the rent of a tenant has been enhanced by the Court 
or pursuance of the conditions of a contract, it shall not be further 
enhanced during the fifteen years next following the date on which 
it has been last so enhanced and for the purposes of this section if 
an order of gradual enhancement of such rent has been made iya 
Court in accordance with the provisions of section 13, the ies 
fixed by such order shall be deemed to have come into effect fo 
the date of such order; i suit 

Provided that the landlord of such tenant may penmi said 
for the enhancement of the rent of such tenancy during ected to 
period of fifteen years on the ground of any impr ovement of 
the non-agricultural land comprised in such tenancy riod. 
or partly at the expense of, such landlord during such pe duced by 

15. Reduction of rent.— The rent of a teant may i ayable by 
the Court if the Court considers that the rate of rent Pa pren 
such tenant is unfair and inequitable, and in determining Y regard 
is fair and equitable under this section the Court sha 
to the provisions of sub-section (3) of section 110- 
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CHAPTER -IV 
Under-tenants 


: plication of Chapter— The provisions of this 
m Fal apply to all under-tenants whether their 
crate were created before or after the commencement of 
tenan 
is Act. 
thi 7-19 (omitted). 


7, 18 and 19 were omitted by E.P. Ord. IX of 1967. 


jons 1 
b section’ tions provide as follows :— 


Teng. Terms on which an under-tenant may be admitted to 
ation of non-agricultural land.— An under-tenant may be 
ed to the occupation of any non-agricultural land on such 
terms and conditions consistent with the providions of this Act 
as may be agreed on between himself and his landlord;” 

“1g, Rate of rent payable by an under-tenant.— An under- 

tenant shall be liable to pay such rate of rent for the non- 
agricultural land comprised in his tenancy as has been agreed 
on between himself and his landlord at the time of his 
admission to the occupation of such land : 
Provided that the rate of rent payable in respect of the non- 
agricultural land comprised in any tenancy by an under-tenant 
who has been admitted to occupation of such land after the 
commencement of this Act shall not, except in the case where 
such land is held on a fixed rent or free of rent by the tenant 
under whom such under-tenant holds, exceed one and a half 
ER the rate of rent payable by such tenant in respect of such 
land.” 

“19. Enhancement of rent.—(1) Notwithstanding anything 
in any other law for the time being in force or in any contract, 
the rent of an under-tenant shall be liable to enhancement up 
to a limit not exceeding one and a half times the rent for the 
time being payable in respect of the non-agricultural land 
comprised in the tenancy of such under-tenant by the tenant 
nader whom such under-tenant holds in the case where such 
enant does not hold such land at a fixed rent or free of rent 
and up to such limit as the Court may, subject to such 
Provisions as may be prescribed in the behalf, think fair and 
“duitable in other cases. 

ane a purposs ef rapa t 
in e in rspect ol e non-a om 
ae tenancy of an under-tenant by the tenant inder ee 
ena, Dder-tenant holds shall, in the case where eal 
the ai has been admited to the occupation of only a Po è 
tena comprised in the tenancy’ of ma A 
ined in such manner as may be prescribed: 


occup: 
admitti 


) the rent for the time 
Jtural land comprised 


OOOO ts 


D 2a 


20. Ejectment of an under-tenant ne 
anything contained in any other law for ot ithstang, 
force or in any contract, an under-tenant Pine time bein ing 
provisions of this Act, be liable to ejectment l, Subject ; 8 in 
the following grounds, and not otherwise, bine, One op 

(a) On the ground that he has used the ely 

land comprised in his tenancy in non- 
renders it unfit for use for dy F x 
specified in section 4; the Purp, 


*8ticulturay 


(b) on the ground that the term of his 1 
when he holds the non-agricultur 


written lese : 


ease has expineg 
al land under 


Provided that in the case whe: 
land is held by an nadine cae ae ultra 
writing or under a lease in writing but iò ‘Soy 
specified in such lease, it shall be also lawful iri i 
landlord to eject him from such land after ree 
given him six months’ notice in writing expiring ie 
the end of a year of the tenancy, and on payment of 
such reasonable compensation as may be [determined 
by the Deputy Commissioner in the prescribed 
manner.]! 
21. Other incidents of tenancies of under-tenants.—The 
interest of an under-tenant in any non-agricultural land 
shall,— 


(a) in the case where such under-tenant dies intestate in 
respect of such interest, [be, subject to the provisions 
of section 91 of the *State Acquisition and Tenan 

Act, 1950, transmitted]? by inheritance in the same 


manner as his other immovable property :` 


ros 
1. The words within square brackets were substituted for the wor t 
if they do re 


“agreed upon between the landlord and the tenant or if h ol 
agree, as may be determined by the Court on the applica 
landlord or such tenant” by E.P. Ord. IX of 1967. 
T (es, commas, and figures within squ 
stituted for the words “be transmitted,” ibid. 
; 972. 
*The words “East Bengal” were omitted by p.0, 48 an 
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are brackets e! 
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d that in any case in which under the law of 
nce to which such under-tenants is subject 
r property goes to the State, his interest in 
d shall be extinguished; and 

subject to the provisions of this Act [and of the 
provisions of section 0 of the* State Acquisition and 
Tenancy Act, 1950],” be capable of being transferred 
and bequeathed in the same manner and to the same 

extent as his other immovable property. 

92. special incidents of a permanent tenancy of an under- 
uant Notwithstanding anyting contained in any other law 
for the time being in force or in any contract, where the 
conditions referred to in clauses (1), (2), (3), (4) or (5) of section 
7 or section 10 are fulfilled in relation to the tenancy of an 
under tenant or where any non-agricultural land is held by an 
under-tenant under a lease in writing for a term of not less 
than twelve years specified in such lease, such under-tenant 
shall have as regards his immediate landlord all the rights 
and liabilities of a tenant as set forth in section 7, section 8 or 
section 10, as the case may be, and the provisions of [section]* 
shall apply, and the provisions of [section 20] 5 in so far as 
they are inconsistent with the provisions of this section, 
shall not apply, to such under-tenant. 

Note :—Section 22 confers certain privileges of tenants on 
a class of under-tenants of not less than 12 years standing or 
having other attributes. By virtue of the provisions of this 
ie where an under tenant holds any non-agricultural 

d under a lease in writing for a term of not less than 12 
He be under the conditions as specified in sub-section mi 

ection 7, he shall have all the rights and liabilities of a 
Dip ei se 
: These words were inserted after the words “this ee M ie 


e word a an ts weri 
and figure within square brackets by EP. Or d. X 


€ Words a; s i d 11 to 15" 
i of 1967. nd figures “sections 6 an 
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jnherital 
pis othe 
such Jan 


e brackets were substituted 


19 and 20,” ibid, 
18 8 of 1972. 
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O 


D 


86 The Non-Agricultural Tenancy Act, 19 
7 49 


tenant as set-forth in section 7 or section 8, p 
elevates himself to be a tenant governed by seen tet he th 
In a Calcutta case, a question was ction 6. en 
protection under section 7 read with se et Mian, Wheth 
to an under-tenant holding bemeadi lease i ended 
inasmuch as a bemeadi lease does not er Was helg that 
of the Act, the under-tenant holding a beriz Section 29 
entitled to the protection which a tenant i ty lease is not 
under the Non-Agricultural Tenancy re ordinarily get 
protection given under section 7 read with Sidia Hence the 
cannot be extended to an under-tenant, Boldi 6 of the Act, 
lease. A bemeadi lease means a lease which aan a bemeadi 
period and as such, it has the ordinary incidence se a fixed 


a tenancy at will between the landlord and the tenaa lease for 


6. 
Sarat Chandra v. Satish Chandra, (1954) 59 CWN 434: 8 DLA 18. 


CHAPTR -V 


visions as to transfer of non-agricultural land 
eee of transfer of non-agricultural land and 
93. M as dlords.—(1) Every transfer of non-agricultural 
potices 0 3 non-agricultural tenant or of any portion or 

held A shall, except in the case of a bequest or a sale in 
mee a a decree or of a certificate signed under the 
aeeti plic Demands Recovery Act, 1913, be made by 

al instrument, and a Registering Officer shall not 
registration any such instrument unless the sale 
ere there is no sale price, value of the land or 


accept for 
thereof transferred is stated therein, and 


rice Or, wh 
tion OF share 
unless it is accompanied by— ; 
fa) a notice giving the particulars of the transfer in the 
prescribed form, together with the process fee 
prescribed for the service thereof on the landlord who 

is not a party to the transfer, and 

(b) such notices and process fees as may be required by 

sub-section (4). 

(2) In the case of a bequest of such land or portion or share 
thereof, no Court shall grant probate or letters of 
administration until the applicant files a notice similar to, 
and deposits a process fee of the same amount, as, that 
rferred to in clause (a) of sub-section (1). 

(3) A Court or Revenue-officer shall not confirm the sale of 
ara or portion or share thereof put to sale in execution 
De Le or a certificate signed under the Bengal Public 
a S Recovery Act, 1913, and no Court shall make a 

a r order absolute for foreclosure of a mortgage of such 
nortga portion or share thereof until the purchaser or the 
Bee €, as the case may be, files a notice similar to and 
in sub-seo process fee of the same amounts as that referred to 

tion (1). 
obs transfer of a portion or share of such 
tices i F Provisions of section 24 apply there s 
g particulars of the transfer in the pres 


land be one 
hall be filed 
cribed 
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form together with process fees prescrib 49 rder absolute for forclosure is made, simple o 
thereof on all co-sharer tenants of such E for the sees ge? a y mortgage or mortgage by conditional cee r 

parties to the transfer. and who de jose ‘stering Officer is not to accept for registration an 
[(5) The Court, Revenue-officer of Regist A ot ment unless the sale price, or where there is i 
the case may be shall serve, in the presorj oe Officer uc inst its value is stated therein and unless it is 
notices referred to in the preceding ati-cedat manner, rh ale pa py a notice of such transfer on the landlord who 
Provided that the service of such a notic ; moona to the transfer...By virtue of the provisions of 

as an admission of the amount of rent or the shall not Operate 8 not E an instrument of transfer of non-agrcultural land 
by the landlord or by any co-sharer ice a Of Such lan, this Sa on or share thereof must contain the sale price in the 
whom such notice is served or be deemed is Such lang on ware ale and of the value in case of an exchange, or a 
express consent of the landlord or such aoe Constitute an BS ion or a gift or bequest of such land. It should also be 
the divison of the tenancy or to the distrib: ee tenant to art ained by the prescribed notice and process fee. The 
payable in respect thereof : ution of the rent es in this section means the actual price and the value 
ep s the market value of the land. The 


Provided further that, if a tr i 
aside or modified by a competent ee aoc: aty st 
or other proceedings to which the landlord — se 
the authority before whom the appropriate suit or pei 
re E shall transmit a copy of such order to the 

Note :—Under section 23 the transfer of non-agricultural 
land is compulsorily registerable irrespective of the value of 
such land. Under sub-section (1) every transfer of non- 
agricultural land or of any protion or share thereof shall be 
made by a registered instrument except in the case of a bequest 
or a sale in execution of decree or of a certificate signed under 
the Bengal Public Demands Recovery Act, 1913. The words 
‘every transfer’ include a gift under the Muslim Law. The word 
transfer’ in this section does not include partition or until a 


7. Sub-section (5) was substituted for the original sub-section by 


E.P. Ord. IX of 1967. The original sub-section (5) runs :— 

(5) The Court, Revenue-officer or Registering-Officer as tes 
case may be, shall in the prescribed manner Serve the ne 
for which this section provides and after service of such note 
ate chal not refase to recognise the t sferee aS 

espect of the lan ortion O: 

transferred a to enter peta of the transfert? Sa of 
rent-roll of the landlord in place of that of the transfer sot 
where only a portion or share of the interest 0 


e 
LA 
has been transferred, along with the name of the transfe? 


—_ ~<a 


of the Jand mean 
f this section are mandatory. So if the Registering 


and registers an instrument of transfer of non- 
d or a portion or share thereof in disregard of 
f this section, the registration will be invalid 
n that case section 53A of 


rovisions © 
Officer accepts 
agricultural lan 
the provisions ©: 
and the transfer inoperative. But i 
the Transfer of Property Act, 1882 is applicable.9 
The transferee in possession under an u 
kabala may, therefore, protect his possession as against his 
vendor and no question of limitation arises thereunder, since 
there is no bar of limitation to a defence.10 
sfer of a non-agricultural land 
oa portion or share thereof is presented for registration 
bere a Registering Officer, it is incumbent on him to go 
through the instrument and to see firstly, whether it contains 
a. price or the value of the property transferred a 
cont, Y, whether the instrument is accompained by noie 
ig the particulars of the transfer in the prescril te 
a service on the landlord who is not a party to j 
In case of transfer of a portion or share of such lan 
Necessary to serve the notice, upon all the co-sharer 


n-registered 


When an instrument of tran: 


it is 


8 
| 8 Non-Apes 
a Non-Agricuttural Tenancy Act, 1949. S. 26(2) (a). 


10, pal v. Kalipada, (1938) 42 CWN 630. 


v. Kalipada, (1938) 42 CWN 630 at P- 634. 


————S:T 
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tenants of the tenancy who are no: š 
object of serving notice to the ois © 
them an opportunity to exercise th ani t 
under section 24. © righ 

Sub-section (2) enacts that in 
bequest of a non-agricultural a ee 
thereof, no Court shall grant the es 
administration until the applicant files 
prescribed form giving particulars of t 
with the prescribed process fee for 
landlord. 

Sub-secti i 
land or oe eee Hig sale of a non- 

eof in execution of 
certificate shall not be confirmed by the Court 
Officer until the purchaser files similar notie. Le Rovena 
the process fee as that referred to in St eeen ie depo a 
no Court shall make a decree or order absolute for ee ee 
of a mortgage of such land or a portion or share thereat ee 
these conditions are fulfilled by the purchaser ie 
mortgagee, as the case may be. In the absence of notice and 
process fee a sale confirmed or a decree or order made absolute 
for foreclosure by the Court, is not, however, a nullity, The 
Court or the Revenue Officer may simply cancel the 
confirmation of sale or the decree or order made absolute for 
foreclosure for such an irregularity. 

Sub-section (4) provides that in case of transfer of a 
portion or share of any non-agricultural land, the notice 
giving particulars of the transfer together with the process fee 
is to be filed for service upon all the co-sharer tenants of such 
land who are not parties to the transfer. Sub-section 6 
requires the Court, the Revenue Authority or Registering 
Officer, as the case may be, to serve the notice to the landlord 
and the co-sharer tenants in the prescribed manner. 

The first proviso to sub-section (5) contemplates 
service of the notice shall not operate either aS ee rd 
of the amount of rent d by the a 

or the area of such land by * oi 
or by any co-sharer tenant on whom the notice ÎS S 
will not also be deemed to be an express i 


Tans 
€Nants i 
t of Pr 


€ of a test, P 
a portion op neY 
obate or 1, 
similar noti; 
he bequest 
transmissio, 


s 
etters 
Ce in the 
together 
n to the 


agricultura] 
a decree or 


A 


| fve per centum of such amount. 
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é co-sharer tenant to the division of the tenancy 
pont Srstribution of rent payable in respect thereof, 

A e sl proviso to sub-section (5) makes provision for 
qhe $ or co rrection of the rent roll in case the transfer is 
tion tly set aside or modified. It sfates that if the 

se subsequently set aside or modified by a 

panser at authority in any suit, appeal or other proceedings 

compen the landlord was not a party, the authority 
to wh! oe shall transmit a copy of such order to the landlord. 
ail of the co-sharer to purchase.—|(1) If a portion or 

E Phe non-agricultural land held by a non-agricultural 
gae H transferred, one or more co-sharer tenants of such 

CF cay within four months of the service of notice issued 

ae section 23 and, in case no notice had been issued or 

x wed, then within four months from the date of knowledge 

he Court for such portion or share 


ofsuch transfer, apply to t 
tobe transferred to himself or to themselves, as the case may 


bel! 

(2) The application under sub-section (1) shall be 
dismissed unless the applicant at the time of making it 
deposits in Court the amount of the consideration money or 
the value of [the portion or share of the property]! 2 
transferred as stated in the notice served on the applicant 
under section 23 together with compensation at the rate of 


the Court shall give notice to 


(3) If such deposit is made, 
d as it may fix and 


the transferee to appear within such perio 


tituted by E.P. Ord. IX 
vides 23 folows :— 

tural land held bya 
or more co-sharer 
gricultural land held by 
n or share thereof is 
f such non-agricultural 
rvice of notice issue 
sae ton 23 and in taat rife ate no dee 
i i are Or 
uch transfer, apply to the Court for such portion fr pimself 


—— CS t—‘—CCéC~™ 
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to state what other sums he has paid in res è 

period after the date of transfer or in ann pect of ren 
on the property and also that other amounts, if 
spent by him. between the date of the transfer 
service of the notice of the application, 
building or structure or in making any other i 
[the portion or share of the property] 12 transfe 
shall then direct the applicant including any ur 
application under sub-section (4) is granted, to fea Whose 
such period as the Court thinks reasonable ae Within 
the transferee has paid or spent on these ounte S 
with interest at the rate of six and a quarter DE eop Esther 
annum with effect from the date on which the transfer e 
such payments or spent such amounts: emade 

Provided that if the correctness of an 

have been paid or spent by the transferee any a E 
is disputed by any applicant the Court shall enquire into ten 
dispute and, after giving the transferee an opportunity of 
being heard, determine the amount actually paid or spent by 
the transferee on any such account and shall then direct the 
applicant to deposit the amount so determined with interest 
at the rate of six and quarter per centum per annumas 
aforesaid within such period as the Court thinks reasonable. 


any, have pS 


any 
™Provement : 
Tred. The Co 


Provided that— 
(a) if both the co-sharer tenant and the landlord apply under 
this section and comply with the provisions herein 
contained the co-sharer tenant shall have the prior right to 
purchase under this section; hall 
the immediate landlord of the non-agricutural tenant sl 
not have any right to purchase under this section ee 
the non-agricultural land or the share or portion eee 
transferred is contiguous to any land in the actual pos: a 
sion of the landlord and the court is satisfied wa Sieh 
land or share or portion thereof is required foree A an 
landlord for any of the purposes specified in Secilon ree or 
in the case of a transfer in execution of a oman 
certifeate signed under the Bengal Public spect 
Recovery Act, 1913, for arrears of rent due in cultural 
such land, the immediate landlord of the non Ae ier this 
tenant shall not have any right to purchase 
section.” 

The words within square brackets were s 
words “the property or the portion or share t 


(b) 


(c) 


ubstituted for the 
hereof. WE 


12. 


ulling encumt OF the 


in erectin ate of 


al 
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nan application has been made by one or more 
a under sub-section (1) any of the Temaining 
s including the transferee, if one of them, 
ep eriod of four months referred to in the said 

in th ‘within one month of the service of notice of the 
° hichever is later, apply to join in the said 
d any co-sharer tenant who has not applied 
(1) or has not applied to join under this sub- 
have any further right to purchase under 


r tenant 


ub-section 
pan shall not 
Ot lication to join as a co-applicant shall be 

E Aen A within such period as the Court may fix, the 

ite deposits in Court for payment to the applicant 
geen ection (1), such sum, as the Court shall determine 
ed ae to be paid by him for the purposes of sub-section 
a5 
j (co) 1f such deposit is made, the Court shall grant the 
application to join and thereafter such applicant shall be 
deemed to be an applicant under sub-section (1). 

(5) If the deposits required under sub-section (2) or clause 
blof sub-section (4), as the case may be, and under sub-section 
Bare made [* * * *]!3 the Court shall make an order allowing 
the application and directing that the deposits made under 
sub-sections (2) and (3) shall be paid to the transferee or to 
such persons as the Court thinks fit. 

Ress + ë 


* 


(6) Notwithstanding anything contained in any 0 
for the time being in force the Court shall, if the ap 
ee eed 
13. The words, commas, brackets and figures “and, in fa the 

Where the application is made by the immediate sec S 
Court is satisfied that the conditions referred to in is 1967 

(1) have been fulfilled” were omitted by E.P. Ord. x od of sub- 
The full stop was substituted for the colon at the ae The 

Section (5) and thereafter the proviso was 

Proviso runs thus:- “Provided that if bo 

landlord and the co-sharer tenant have ap! t 

ection and the application of the co-sharer f the: 

ne this sub-section, the application of 
andlord shall be dismissed.” 


j ther law 
plicant 


immediate 
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under sub-section (1) or any person whog 


sub-seclion (4) Is granted disputes the 
amount of the considcration moncy f 


Ca 
PPM cation i 
COFFEE Negy Inder 


issucd under sccllon 23, Inquire inte oe In the most 
making an order under sub-section (5) and spate beta 
transferce an opportunily of being hearq d | mood slving ie 
purposes of this section the amount of determine for the 
moncy which the transferee has actually nin cong deratig 
of [the portion or share of the property]15 ang rl the transfe 
determined shall be deemed to be the consid © amount 80 
referred to in sub-section (2) and where the al mon 

consideration money has been so det amount of the 


ermi 
made under that sub-section shall for the ot apost 
S of sub- 


section (5) be the amount so determined togehter 
compensation at the rate of five per centum of such m 
unt, 


(7) In making an order under sub-se i 

more than one co-sharer tenant, the ot ti : 
property comprised in the portion or share transferred ae 
the applicants in such manner as it deems equitable after 
taking existing possession into consideration; the Court shall 
so apportion the said property or portion thereof on the 
request of any applicant and, in this case, may require the 
applicant who makes such reques to deposit, within such 
period as the Court may fix, such further sums as the Court 
considers necessary for equitable distribution among the 
remaining applicants : 


Provided that no apportionment order under this sub- 
section shall operate as a division of the tenancy. 


(8) From the date of making of the order under sub-section 
6} 

[(Ù the right, title and interest in the share or portion a 
the non-agricultural land accruing to the cago 
from the transfer shall, subject to any raer ar 

under sub-section (7), vest free from all encumbrance’ 


the 
substitued for ike 


15. The words withi were 
thin square brackets hare thereof, a! 


words “the property or the portion or the s! 
case may be,” by E.P. Ord. IX of 1967. 


i transfer shall, subject to any orders pas 
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ps pave been created after the date gr ae 
ve co-sharer tenant whose application to purchase 
oe peen allowed under sub-section (5)J16, Se 
the lability of the transferee for the rent due wey 
(wy) nim on account of the transfer shall cease, and 
Court, on further application of such applicant, 
Jace him In possession of the property vested in 


him. 
yan appeal from any order of a Court under this section 


spall le to the Civil Appellate Court having furisdiction to 


entertain such appeals. 
(10) Noting in this section shall take away the right of pre- 
emption conferred on any person by Muhammadan Law. 


(11) Nothing in the section shall apply to— 
(a) a transfer to a co-sharer in the tenancy whose 
existing interest has accrued otherwise than by 


purchase, or 
(b) a transfer by exchange, (****]!7 or partition, or 
() a transfer by bequest or gift (including heba but 
excluding heba-bil-ewaz for any pecuniary 
consideration) in favour of the husband or wife of 
the testator or the donor or of any relation by 
consanguinity within three degrees of the testator or 
donor, or 
() a wakf in accordance with the provisions of the 
Muhammadan Law, or, 
Ea aia a 
l6. Clause (J was substituted for the former clause (0), by E.P. 
Ord. No. IX of 1967. The original clause (i) runs thus :- 


U the right, title and interest in the non-agricultural land Le 
Porition or share thereof accruing to the transferee from the 
sed under sub-section 
ae all encumbrances 
| be deemed to have vested free from 

Mee have been annulled or created after the date of traratT, 
n the immediate landlord or in the co-sharer tenant. = ee 
= may be, whose apQuestionplication to purchasi 

17, “en allowed under this section,” 
| © Word “sub-lease” was omitted by E.P. Or 


ax?) 


d. IX of 1967. 


96 
le) a debuttor or any other dedication 
charitable purposes without ahi Teligloyg 
pecuniary benefit for any individual, Crvallon : 


Explanation.—A relation by consanguinity 
purposes of this sub-section, include a son ad Shall, 


Tor 1 
Ople he 
Hindu Law. unde, the 
Note :— Section 24 deals with pre-emption in 
non-agricultural land. Pre-emption in re FeSpeet ay 


Spect of sue 


can be claimed only under the provisions h | 


of secti and 
Non-Agricultural Tenacny Act , 1949 and not PD ti Of the 
of the State Acquisition and Tenancy Act, 1950, 18 ection gg 


of Forman Ali Howladar v. Helaluddin Bepa e% 
argued that sub-sections (2) and (3) of section 81 i me 
Acquisition and Tenancy Act, 1950 have repealed Be 
of the Non-Agricultural Tenancy Act, 1949, But f 
contention was overruled by the Court. It was held that 4 
cannot be said that sub-section (2) and (3) of section 81 of the 
sald Act have repaled section 24 of the Non-Agricultural 
Tenancy Act by implication. The repeal of one enactment ty 
another by implication may be inferred when the tw 
enactments are so inconsistent with, and contradictory to, 
one another that they cannot stand together and cannot be 
operative simultaneously. In such a case alone it may be 
taken that the subsequent enactment has repealed the earller 
one by implication. 


The object of section 24 of the Act Is to prevent nor 
agricultural lands from being possessed by strange 
purchasers if the other co-sharer tenants desire to have the 
same themselves.29 

Under the original sub-section (I) the right of preempt 
was allowed to the immediate landlord of a non-agricultur 


18 20 DIR 


Forman Ali Howladar v. Helaluddin Bepari. (1965) 20 DIR 
1197; Abdul Khaleque v. Jadav Chandra Mali, (1968) Syeed 
562 : PLD 1970 Dhaka 10; Mst. Lutfun Nahar Py 
Hashmat Ara, (1969) 21 DLR 633 : PLD 1969 Dhaka 
(1365) 20 DLR 1197 : PLD 1970 Dhaka 10. 


Shyamapada Bhattacharjee v. Satay Gopal M 
67 CWN 599. 


19. 


20. tajumder, 1989 


The Non-Agricultural Tenancy Act 194 5 
+ +949 | 


Transfer of Non-Agricultural Land 97 


ut this right was taken away from him by the East 

nan” Grdinance No.IX of 1967. 

pistan ub-section (1) enacts that if a portion or share of 
e new tural land is transferred, a co-sharer tenant 
non-4 À may apply for transfer of that portion or share of 
of such e to him. The co-sharer tenant must apply within 

hs of the service of notice issued under section 23 of 

four ae in case no notice has been issued or served he may 
the Act oe four months of the date of the knowledge of the 
apply wit me the latter case he cannot be allowed to exercise 
ent of pre-emption beyond three years from the date of 
the 
~ a Calcutta case22 a question was raised as to the period 

eoranon for filing an application under section 24 when 
“ notice was served under section 23 of the Act. Following 
ie decision of the speical Bench in Asmat Ali's case,23 it was 
held that where not notice under section 23 of the Act has been 
smed upon the applicant for pre-emption, the period of 
limitation for filing the pre-emption application is three 
years from the date of sale under Article 181 of the Limitation 
Act and not four months as provided in section 24 of the Act. 

The period of limitation for filing an application for pre- 
emption under this section is the same as provided in section 
96 of the State Acquisition & Tenancy Act, 1950. The burden 
of proof of the date of knowledge lies on the petitioner.24 In 
the language of Murshed C.J.: “It is incumbent upon the 
eee to show that he is still within the period of 
Imitation, namely, four months from the date of the actual 


a, poe Agricultural Tenancy Act, 1949, S. 24(1); Abdul Maleque 
oad v. Tayabunnessa, (1964) 18 DLR 618 : PLD 1966 
KRateg 217 : PLR 1964 Dhaka 1190; Syed Ali v. Abdul 

2. Hart Cae (1969) 21 DLR 463. 

; DLR 22 an Kar v. Abhoy Charan Dey (1955) 59 CWN 849 : 8 

3, i 

ag, 1947) 52 CWN 64, 


bd 
z Paro aeque Lashkar v. Teyabunnessa. (1964) 18 DLR 618 


Lutfi ened v. Abdul Jalil, PLD 1969 Dhaka 390; Mst. 


ahar v. Syeed 1969>21 DLR 633 : PLD 
1969 Dhaka ie eda Hasmat Ara, ( > 
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knowledge of the transaction.?5 If he does 
Court within this period his application wi die Come ty 

Under the Non-Agricultural Tenancy e i A 
contiguous owner cannot claim a right of iene 1949, ; 

The right of pre-emption conferreq b Ption,27 
confined to the co-sharers in the tenancy,28 
Murshed. J. observed : “Sharing the tenancy its 
to the land is the crucial test upon which ea. 
emption is dependent.”29 The right of pre- 
tenant of non-agricultural land under s 
‘Act30 and the Act allows pre-emption not 
land but to a co-sharer tenant.31 

The right of pre-emption is not an indefeasible Tight. 
during the pendency of the proceeding the pre-emptor — 
to be a co-sharer the right is lost82 . In order to aens 
claim for pre-emption, the pre-emptor should have an 
interest in the holding33 as a co-sharer tenant not only at the 
time of filing of the application for pre-emption but also 


Section 24 is 
this Tegard 
in Telation 
Tight of pre. 
€mption Vests ina 
ection 24(1) of the 
toa co-sharer ofa 


Abdul Maleque Lashkar v. Tayabunnessa, (1964) 18 DLR 618 at P.623. 
Huzzat Ali v. Imamuddin, (1960) 13 DLR 819; Binodini Dasi v. Motil 
Sikder, (1969) 21 DLR 262. 
Abdul Khaleque v. Jadav Chandra Mali, (1 968) 20 DLR 562 : PLD 1970 
Dhaka 10 : Forman Ali Howladar v. Helaluddin Bepari, (1965) 20 DLA 
1197; Mst. Lutfun Nahar v. Syeeda Hasmat Ara, (1969) 21 DLR 633: 
PLD 1969 Dhaka 979. 

Manindra Chandra Ghosh v. Majibul Islam, (1960) 12 DLR 785 : PLD 
1961 Dhaka 356. 

Brindaban Chandra Chowdhury v. Mst. Rezia Begum, 
at p. 89 : PLR 1963 Dhaka 1051. 
Haji Akhtaruzzaman v. Jadunath Pal, (1 965) 17 DLR 364 at 
PLD 1967 Dhaka 546 : PLR 1966 Dhaka 213 F.B. 39 114018 
. Abdul Karim v. Harendra Chandra Dhupi, PLD 1963 Dhaka 939: 

847; Haji Wahab Ali v. Kadam Ali, PLD 1963 Dhaka 364. 
Mamijannessa v. Tazaruddin, (1961) 14 DLR 572. ancy Ach, 1949 
The word “land” in section 24 of the Non-Agricultural Ton peen used it 
has been used in the same sense as “holding” han 
section 26F of the Bengal Tenancy Act (Brindabar Ci Dhak 


v. Mst. Rezi 77 : PLR 1 
Ist. Rezia Begum, (1963) 16 DLR (1960) 42 DUI 


25. 
26. 


27. 


28. 
(1963) 16 DLAT 


p. 389: 


Manindra Chandra Ghosh v. Majibul Islam, 
1961 Dhaka 356.) 
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proceeding.34 Similary in the case of 
mar v Abdul Motaleb,35 learned Judges of the 
of Pakistan (Cornelius C.J., Hamoodur 
Ali J.J.) held that a pre-emptor must not 
sisting interest in the holding when he files an 
"for pre-emption, but must continue to hold the 
cation terest to the date when the case is finally disposed 
e eee means a person whose interest subsists 
course of the application to pre-empt and not a 
d such an interest in the beginning, but lost it 
its disp osal. Equally a fresh interest acquired at a later 
pefore ft ot be tacked on to the interest held in the beginning, 
stage spem the pendency of the application. 
oo right of pre-emption accrues not on Seas 
aecution but on the date of registration of the document.36 
put in case of sale under the Public Demands Recovery Act, 
1913 the cause of action arises from the date of confirmation 
fsale.37 


In the case of Brindaban Chandra Chowdhury v. 
Musammat Rezia Begum,38 two points were raised for deci- 
sin; (a) whether the application for pre-emption is main- 
tainable in view of the provision of sub-section (2) of section 
§5 of the Non-Agricultural Tenancy Act, and (b) whether the 
fetitioner-appellants are co-sharer tenants entitled to pre- 
tmpt the disputed transfer within the meaning of section 24 of 
the said Act. 

In this case the appellants, claiming to be co-sharer 
tants of the respondents in respect of some non-agri- 
cultural land, applied for exercising their right of pre- 
a 


out 
g ti 


e a sub 


* 4 co-sh 

oh the 
ughout 

oe n who hel 


PLD 1965 Dhaka 372; 


u. R 
Lakhi Kanta v. Sunil Kumar (1964) 17 DLR 327 : 
(SC) 36. 


S. (ig dra Kumar v. Abdul Motaleb, (1966) 19 DLR 

za (1958) 19 DLR (SC) 36. l l 

-Abdur Rahman v. Baser Ali, (1969) 21 DLR 599; Noab Mian v. Go a 
osain, (1961) 13 DLR 886; Md. Tarapuddin Akanda v. Md. laris At, 

v, a 1961 Dhaka 570. : i 

x. (iggy Syedunnessa v. Shahna Begum, PLD 1960 Dhaka 629: 

3) 16 DLR 77 : PLR 1963 Dhaka 1051. 
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emption under the provisions of sect; 
Agricultural Tenancy Act. eto 


The case of the petitioner- 
was part of a tenancy held by ra Was th, 

r o brothers ioi at th 
convenience the land was subsigienii For m 
exclusively possessed by the parties, but a Separately . 
or splitting up of the tenancy itself, e% was no divisi 
petitoner-appellants, the tenancy Temei ccording to a 
with an annual rent of Rs. 4-4 annas for “a Undivideq ti 
The opposite party respondents contended A tenang, 
Subordinate Judge that the property was ate the leameg 
the purchaser-opposite-parties purchased a voned and that 
which was completely separate from the land Sia of land 
appellants. The learned Subordinate Ju dge pe by the 
petition. Praying in aid the provisions of babes 
section 85 of the Non-Agricultural Tenancy Act, inp 5 
anta deai a citi T AE N 
provisions of the said a tohtnaet NEPRAN 

ral Tenancy Act did not 
apply to any non-agricultural tenancy held by a tenant under 
the Government. At the time when the transferance was made, 
namely, in the year 1960, the superior right in respect of the 
land devolved upon the Government. The appellants preferred 
an appeal to the High Court against the order passed by the 
Subordinate Judge. The appeal was heard by a Division Bench 
of the High Court consisting of two Judges, namely, Hasan and 
Sikander Ali JJ., who differed in their opinion. It was then 
referred to the third Judge, (Murshd J.) under clause 36 of the 
Letters Patent. 

With regard to the first q 
application for pre-emption is maintainab 
provision of usb-section (2) of section 85 OF data 
Agricultural Tenancy Act, the learned Judges arrivet ion. 
concurrent finding as to the construction of that sme will 
They held that the right of pre-emption under Sala of the 

not be affected by transposition of the supe alo 
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24 of the Non 
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uestion as to whether the 
Je in view of the 
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overnment. The decision on this point has been 


cy Full Bench i 

yen” the in the case of i 

affirme? pman V- Jadunath Pal.39 Aaa 

pkhta io the second question whether the petitioner- 
AS e co-sharer tenants entitled to pre-empt, the 

appe a Judges differed in their opinion. The points of 

jean formulated: 


nce were thus 
tenancy in respect of the aforesaid land been 


g) Has the 
ded, even if the land itself has been partitoned 
f which several persons are separately and 


a result O 
g various portions of the said land? 


Ss r 
ji ssessin, 


exclusively po’ 
(2) whether the petitioner-appellants are “co-sharer 
pect of the land in question and, therefore, 


tenants” in TES 
reise the right of such pre-emption under 


entitled to exe 
section 24 of Non-Agricultural Tenancy Act? 


As to whether the tenancy in respect of the said land has 
been divided or split up, it appears that Hasan J, has not 
expressed any definite and positive opinion. But it is obvious 
from his observations that he was inclined to take the 
opposite view. He, however, passed on to the question of 
exclusive possession by the transferor of the land in question. 
Sikander Ali J, has however come to the definite conclusion 
that it has not been established that the tenancy under which 
the aforesaid land is held has not been split up or divided. 
Hasan J, has taken the view that the right of pre-emption has 
been given only to a mere co-sharer of the non-agricultural 
land. He has, therefore, held that, inasmuch as the petitioners 
are not co-possessors in a physcial sense of the disputed land, 
they cannot claim a right of pre-emption under the aforesaid 
section. Sikandar Ali J., expressing a contrary opinion, has 
held that the said right has been given toa co-tenant who need 
Not necessarily be a co-sharer of the land in a physical sense. 
According to Sikandar Ali J, the right conferred under section 
24 is similar to that which arises under section 26F of the 

engal Tenancy Act, which confers such a right upon one a 
more co-sharer tenants of the “holding.” Hasan J. 8 o 


39 
- (1965) 17 DLR 384 (FB) : PLD 1967 Dhaka 546. 
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opinion that the importation of the word « 
Non-Agricultural Tenancy Act is not anlding’ 
language of the said section. arr, 


Murshed J, agreed on all points with Sik 
was of opinion that the appellants are Pei 
their rigħt of pre-emption under section 24 i to €Xercig, 

In delivering the judgement of the C e Act, e 
observed : ourt Mur: 
_ “It is obvious from the phraseo 
Non-Agricultural Tenancy res er ae 24 
similar to that conferred by section 26F of tion 
Tenancy Act was intended to be given to ieee Bengal 
said section 24. What is required is the sharing of ih under the 
itself and furthermore, the tenancy must relate to t Hd tenang 
question. It is true that the petitioner-appellants as land in 
possessor of the disputed land in the sense that th =i co- 
physically possess the same. But, the portion of heen 
possessed by them upon mutual partition form part Fe 
same tenancy under which the disputed land was possessed 5 
the predecessors of the respondents. Therefore, the pero 


The Non-Agricultural Tenancy Act 1 
» 1949 


in 
‘anteq b E 
e 


J, ang 


Shed J 


Of the 


one and the land possessed by the petitioner-appellants and ' 


that possessed by the respondents form one unit under the 
said tenancy. The appellants and the respondents may 
possess by arrangement, inter se, diffierent portions of the 
land covered by the same tenancy, but each of them is liable to 
pay the same rental for the entire land held under the said 
tenancy. For the purposes of the tenancy itself the land has 
not been divided and separate lands, possessed by the ap- 
pellants and the respondents, constitute one tenancy, namely, 
the original tenancy as shown in the settlement record.” 


Then the case of Hazi Akhtaruzzaman v. Jadunath pal? 
came up before the Full Bench of the Dhaka High Court 
consisting of Murshed, C.J., Sattar and Salahuddin Ahmed: 
E the propriety of the decision in Brinda 

aset! was doubted. In this Full Bench case a co-sharer ° 


40. (1965) 17 DLR (FB): PLR 1966 Dhaka 213 : PLD 1967 Dhaka 546. 


41. 
(1963) 16 DLR 77 : PLR 1963 Dhaka 1051. 
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sferred his share with structures there on to one 
atun bya registered kabala on the 17th February, 
ereafter she transferred the building only to the 
on the 17th December, 1956, without notice to the 
s. The superior interest in respect of the land, 
rer - receiving interest in the land has been acquired, 
pnt: a he Government long before December, 1956 
n ee state Acquisiton and Tenancy Act, 1950. 
der ation under section 24 of the Non-Agricultural 
1949 was filed by opposite parties asking of 
right in the nature of pre-emption in respect 
o which the said applicants were admittedly 


e An applic 
cy Act, 
ement of a 
same land ti 
tion 85(2) of the Act, the Application was 
opposed on the ground that section 24 of the afore said Act 
could not be prayed in and by the applicants because of 
acquisiton of the superior right in resepct of the suit land by 
the Government under the aforesaid Act. 

The learned Subordinate Judge, who tried the application, 
came to the conclusion that the applicants (opposite parties) 
could not avail themselves of the provisions of section 24 of 
the Act because section 85(2) thereof bars the excrcise of such a 
right, inasmuch as, at the time when Waheda Khatun had 
effectd such transfer, the superior right with regard to the 
land had been acquired by Government under the State 
Acquisition and Tenancy Act, 1950, although at the time 
when the Act came into force it was not so acquired by 
Government. 

The applicants (opposite parties), therefore, preferred an 
appeal which was heard and disposed of by the learned 
a Judge, Pabana, who, on a discussion of the provisions 
k e Act, took the view that the application was not barred 
mite said section 85(2). He, therefore, allowed that appeal as 

ell as the application. 
lent — party in the trial Cou 
obi he High Court in its revisional 
hee ae Rule Nisi against the order pas 
udge. 


Relying on Sec 


rt (petitioner) then 
] jurisdiction and 
sed by the learned 
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At the hearing of the Rule, the main t 1949 
Po; 


of the petitioner, was that unde i int raj 

cation was incompetent. This prope ae a bahay 
opposed by the original applicants “Hon was gy. aP 
which had initially heard the revisi- 
opinion that the view taken by 
Court in the case of Brinda On Bench os 
Musammat Rezia Begum,42 to rd oe Chou OF thi 
not take away the right conferred upon a 7 at section s : 
24 of the act, was debatable, and has refe enant under Seci : 
Bench. Tred the case toa 7 

It was contended by the petioner . 
by the proviso in section 85(2) is a 
ath eh ie ete Er 

poe rom the generali 
vested in a tenant by the provisions of the 
strenuously contended that the transferance pb: 
having taken plai i y A co-sharer 

g place after the Superior rent receivin, in 

had been acquired by the Government under a pe 
Acquisition and Tenancy Act, 1950, it cannot be said that = 
Tight had “vested” in the petitioner under section 24 ae 
such the application for pre-emption under section 24 cannot 
be said to be saved by the proviso to section 85(2). 

It was held that in the light of the Proviso to section 85(2) 
of the Act a tenant in respect of a non-agricultural land would 
not be deprived of a right reposed in him by the provisions of 
the Act on the only ground of acquisition of superior right in 
the land by Government. The right vested in a tenant by the 
Provisions of the Act is the right to take advantage of the pro- 
visions of the Act, including a right which is immediately en- 
forcable and also a right which is enforceable in future, on the 
happening of a contingency. Section 85(2) of the Act does net 
bar the appliation filed by the opposite parties under section 
24 of the Act. It was also held that the case of Br sl 
Chandra Chowdhury v. Musammat Rezia Begun? eee 
in 16 DLR 77, in which it held that such an application u 
Section 24 was competent, was correctly decided. 


Visional appli Beng 
another Diyj. Si 


that what has b 


“vested right" een Saveq 


ha tenant, 
Immediate 
'Y of rights 
Act. It was 


42. (1963) 16 DLR 77 : PLR 1963 Dhaka 1051. 
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sis gate when the Non-Agricultureal Teancy Act came 
on shel and not being used as homestedad, it was held 
int pena 182 of the Bengal Teancy Act does not apply and - 
t en on for pre-emption under section 24 of the Act is 
appli able at the instance of a co-sharer tenant.43 


pail! the case of Hazi Akhtaruzzaman v. Jadunath Pal,44 it 
1 intended that since the applicant did not choose to 
e the right of pre-emption under section 24 of the Act 
sharer had transferred his interest in February, 
1d be deemed to have waived the exercise of such 

right in respect of the sale in December, 1956. But this 
argument was rejected by the Court. It was held that if A does 
not exercise his right against B, it does not and cannot mean 
that he has also waived a similar but independent right 

ainst C. In other words, there is no waiver of the right of 
pre-emption if a co-sharer does not exercise it on first 


was C 
exercis 
when a co- 
1955, he shou 


transfer. 

No case for pre-emption under section 24 of the Act would 
lie when the sole recorded tenant in a Khanda Khatian, sells 
his land.45 Similarly, in the case of Nishkar Pan v. Mahadeb 
Ghosh,*6 it was held that where the finally published record 
of rights indicates splitting up of the tenancies and separation 
of the interests of the co-sharers, the co-sharers must be held 
to have ceased to be co-sharers, of the land. Hence when one of 
them transfers his share the others have no right of pre- 
emption. 

The word ‘land’ in section 24 of the Non-Agricultural 
Tenancy Act, 1949 is intended to include structures on the 
land if it is transferred along with land as part and parcel of 
the land and not separately from the land and the 
consideration for both is one and the same and in that case 
the right of pre-emption will extend up to those structures on 
a ee Sa 
A re Bhusan Saha v. Tarubala Dasi, 

* 1965) 17 DLR 384(FB) : PLR 1966 Dhal 
Dhaka 546. 

Sri Chakradhar Ghosh Mondal v. Sri Ram Ra 
73 CWN 742. 
AIR 1972 Cal. 258 : 77 CWN 747. 


1965) 61 CWN 572. 
Qee Sis : PLD 1967 
ro tan Pal, (1968) 


46, 


D Le 
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the land transferred.47 Similar view has be 
Shyamapada Bhattacherjee v. Satya Copain EXPresse i 
holding that section 24 is attracted to a tran idars p 
agricultural land with a building thereon. In th sfer of a non. 
Maleque Lashkar v. Begum Tayabunnessq 49,008 of Abdu 
that where there were structures on the land tiet Was argued 
not be non-agricultural tenants and therefore ens 
section 24 will not be available. This aigi Tight y 
substance. It was held that the cases of a has p 
agricultural land, who have erected stru ties se Of non. 
governed by the provisions of the Act. ereon, are 

A lessee taking settlement of some land, ey 
may be a protion of a tenancy held by his le: 
no connection whatsoever with the remaini 
tenancy. The subject matter of his lease becomes a sey 

i i $ Parate 

and independent unit and represents his 16 annas interest. He 
has thus no eonnection with the remaining interest of his 
lessor and cannot, therefore, be a co-sharer with respect 
thereto and is as such not entitled to pre-empt the transfer 
made by the lessor in favour of a third party under section 24 
of the Act.50 ; 

Where a document was so framed so as to appear to bea 
sub-lease with considreation of Rs.495 as premium with 
promise of payment of annas 8a year towards rent together 
with a statement by the transferor that he had ceased to have 
any right in property transferred, it was held to be not a sub- 
lease but a transfer pre-emptable under section 24(1) of the 
Act.51 In the instant case Kaikaus J. of the Supreme Court of 


Pakistan with whom Hamoodur Rahman J. concurred, 
observed : 


Nder 


en though that 
Ssor, establishes 
ng portion of that 


47. Mad. Arabullah v. Durga Prasad Tribedi, (1959) 11 DLR 539 : PLD her 
Dhaka 249; Abdul Maleque Lashkar v. Tayabunnessa, PLD 1 
Dhaka 217 : 18 DLR 618 : PLR 1964 Dhaka 1190. 

48. (1963) 67 CWN 599. 7 

49. (1964) 18 DLR 618 : PLD 1966 Dhaka 217 : PLR 1964 Dhaka m "ap 

50. Monindra Chandra Ghose v. Mozibul Islam, (1960) 12 DLR 785: 
1961 Dhaka 356. 


51. Paresh Nath Sikder v. Abdur Rahman, (1963) 15 DLR 
1963 (SC) 473, 


(sc) 425: PLD 
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me deed was so framed only in order to defeat the 

pat reem ption is quite apparent because there is no 
agnt ae for putting a transfer, the effect of which is to 
apana possible rights in the property in dispute to the 
gant in the present form. The only question was whether the 
jesse® ts had succeeded in putting the transaction in a 
respo” hich it will defeat the right of pre-emption, and it 
form jn W us that they have not so succeeded. The legal effect 
ap ars 5 ument is to extinguish the title of the so-called 
a the property and to vest it henceforth in the so- 
walled lessees.” i 
Lease of tenancy by a tenant is a sub-lease and is excluded 


from the purview of section 24(1) of the Non-Agricultural 
0) 


Act.52 

me 24 governs the transfer of non-agricultural land 
by an under-tenant.53 

A nadabipatra being merely a deed of disclaimer 
disclaiming any interest in the properties transferred by an 
earlier sale-deed is not itself a deed of transfer and, therefore, 
no right of pre-emption can be claimed upon the registration 
of such a deed of nadabipatra.54 The fact that the document 
was registered and ad-valoren Stamp-fee was paid on the 
document by itself cannot turn a deed of disclaimer into a 
deed of transfer.55 

In the case of Abul Hossain v. Md. Masim Ali Gazi,® an 
important point of law was involved. In this case, during the 


52. Paresh Nath Sikadar v. Abdur Rahman Jamadar, (1963) 15 


DLR (SC) 425 : PLD 1963 (SC) 473. 

53. Sudhangshu Kumar Saha v. Sm. Pravalata Nandy, (106469 
CWN 836; Achala Sundari Dassi oe Chandra , 
(1953) 57 CWN 703 : AIR 1954 Cal.28. " 

54. Manai TN ec an v. Durga Prasad Tribedi. (1959) u 
DLR 539 : PLD 1960 Dhaka 249. 

55. Ibid. 3: Biswasivar Roy v: 

56. (1967) 19 DLR 677 : PLD 1969 Dhaka 923: Mafizuddin ` v 
Joytennessa, (1961) 13 DLR aat bdus Sattar Mallik 
Hasmaternessa, PLR 1961 Dhaka 1309; ae us 983: Sital 
v. Ynus Mallik (1959) 12 DLR 849 : A) 58 CWN 1000; 
Chandra Koley v. Mihilal Koley, eres 53 CWN 678. 
Tarapada Karati v. Sudhamony Dolut, (1 
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y + 1949 
E the suj 
was held 4. M 
nd by a CO-shay. 
T CO-sharer ca a 
ce of the Ig 
conclusion the leam S 


pendency of the pre-emption proceedin 
reconveyed to the original transferor. It 
C.J., that if there is a transfer of a la 
application for pre-emption by anothe: 
defeated by subsequent re-conveyan 
original co-sharer. In arriving at this 
Chief Justice observed : 


t land ș 


Pia sale and agreement to re-convey would not 
gage having regard to the express la amount t 
amended Transfer of Property Act. However ee Of the 
re-convey the land may be enforced indepen ee to 
agreement against the promisor. If there is a ti as an 
land by a co-sharer to a stranger and dialer of 
there is an agreement for its re-conveyance, it js n 
between the latter and the former. The agreement ii ce mie 
good, but it cannot operate to defeat the right ers = 
empting co-sharer who will take the land subject ie 
agreement to re-convey the same, if the pre-empting co-shar i 
had notice of the agreement prior to his application for e 
emption. If the pre-empting co-sharer was aware of the 
agreement of re-conveyance, the pre-emption will be allowed 
subject to the agreement for re-conveyance of the land, that is 
to say, the original co-sharer can make the pre-empting co- 
sharer transfer the land to him on re-pyament of the loan 
unless otherwise prevented by other considerations. In no 
case, however, such a reconveyance would be allowed to defeat 
an application for pre-emption under section 96 of the Act, if 
such a re-conveyance was effected on an alleged agreement to 
that effect, after the application for pre-emption had been 
filed against the pre-empting co-sharer. In such a case the 
agreement for re-conveyance cannot be enforced because tie 
application for pre-emption was made at a time when he jad 
no notice of the re-conveynace.” 

Dealing with the question whether question of title can be 
decided in a pre-emption proceeding, it was held in the ent 
Sheikh Hossain Ali v, Kala Chand Ghose,57 that a 
Poe 
57. (1947) 51 CWN 415. 
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je to maintain ‘that no question of title can be 
si Ha pre-emption proceeding. While the Court may 
so into complicated question of title in such a 
i ait has jurisdiction to do so and is not bound to 
te the parties to a title suit in aveny case. In a single 
2 :sion of the Dhaka High Court in the case of Barkat 
poch wre Masem Ali Biswas.°8 it was held that the court 
g) one tuded from going into the question of title in a pre- 
sn F oceeding: but if very complicated questions of title 
pion g in such a proceeding it will be at the discretion of 
n Era to relegate the parties toa regular title suit. But In a 
ee Bench of the said High Court in the case of Md. Umed 
a v. Shamsuddin Ahmed,59 M. R. Khan and Maksum- 
ain JJ, held that the question of title cannot be decided 
ae pre-emption proceeding. 

Now we may pass on to the question whether the question 
of benami can be decided in a pre-emption proceeding. In a 
case®9 under the Bengal Tenancy Act It was held that if a 
question is within the proper scope of an enquiry under 
section 26F of the Bengal Tenancy Act, It can and must be gone 
Into and the decision thereon will operate as res judicata in a 
subsequesnt suit. If a question is raised that a purported 
tansfer is not a real transfer but a benami transaction in the 
snse that the transferee holds the property on behalf of the 
tansferor, such a question falls within the proper scope of 
enquiry under section 26F. If the question is raised by a 
Person other than the transferor, the transferor may and 
cught to be made a party to the proceeding under section 26F. 

In the case of Haji Wahab Ali v. Kadam Ali,ô? Asir J.. held 
aig well settled that a benamdar can sue ar pecie a 
aie no reason to suppose that a benam a 
atira to represent the real owner while the litig 

party. 


58, 
sg. (1954) 6 DLA 589. 


* PLD 196 
60. pap 1968 Dhaka 480. i 
81, q alal Chand Mondal v. Nibaran Chandra Das (1947) 51 CWN 644 


1982) 24 DLR 204: PLD 1963 Dhaka 364. 
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In the case of Rukmini Debi v. Mihir B . 
question was raised whether the petitioner a Sarkar 69 


earlier proceeding that the disputed land 4 in 
S 
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the 


agricultural is estopped from setting up a case th: Non. 
not non-agricultural in subsequent Proceedin, at they Were 
this case were that Mihir Bala, the opposite 3 The facts li 


application for pre-emption of the lands in suit me filed an 
8 of the West Bengal Land Reforms Act, 1955, ader section 
was opposed by the petitioner, Rukmini, Sho conte Plicatin 
the lands were non-agricultural lands governed ae that 
Bengal Non-Agricultural Tenancy Act and not I West 
Reforms Act, 1955. The Revenue Officer held on An Land 
the lands were non-agricultural and the application a that 
Bala (opposite party) was rejected. Mihir 
Mihir Bala thereafter filed an application for pre-emption 
under section 24 of the West Bengal Non-Agricultural Tenancy 
Act, 1949. That application was allowed on the finding that 
the lands were non-agricultural and the provisions of the 
Non-Agricultural Tenancy Act, 1949 applied. On appeal the 
decision of the trial Court was affirmed. The petitioner 
thereupon obtained the Rule. It was contended on behalf of the 
opposite party that the petitioner having adopted the position 
that the lands were non-agricultural in the earlier proceeding 
was estopped from setting up a case that they were not non- 
agricultural in the present proceeding. It 
Court can entertain and decide the application under Section 
24 of the West Bengal Non-Agricultural Tenancy Act only if 
the tenancy is a non-agricultural one which as ê 
jurisdictional fact will have to be decided on the evidence be 
adduced by the parties and the petitioner cannot be meat 
the doctrine of estoppel from producing before the 
relevant evidence which has a bearing on the question ° 


Court's jurisdicition. sich 03 it W35 
In the case of Meghu Bepari v. Kaloo Sheik “hen the 
pointed out what would be the duty of the COUT ion. In | 


allegation of a collusive suit is made to defeat pre- 


62. (1977) 81 CWN 481. 
63. (1966) 18 DLR 317. 
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se poe oat he made an application 
ection 24 of the ona gricultural Tenancy Act, 1949 

tion of the suit land on an averment that one 
eeni a had transferred the same by a heba to a 
namely, to opposite party, Kaloo Sheikh, the 
n of the said Mahiran Bewa. It is not disputed that 
r is a co-sharer of Mahiran Bewa. The alleged 
jace on the 20th of November 1962, and the 
-emption was filed shortly thereafter, i.e. 
jé 30th of November, 1962. After the filing of the 
0 ‘ication by the peitioner, Mahiran Bewa instituted a suit 
app” t the aforesaid transferee, by which she impeached the 
ransferance of the land to the latter by heba. The suit was 
decreed ex-parte in her favour. The result of the decree is that 
the transfer was set aside. It may be noted that the said decree 
was passed during the pendency of the application for pre- 
emption. Before the learned Munsif, in whose Court the 
aforesaid application under section 24 of the Act was pending, 
twas contended, in opposition to the said application that, 
inasmuch as there was no transfer of the suit-land by 
Mahiran Bewa, the petitioner's application was not 
maintainable. The learned Munsif however, came to a finding 
that the aforesaid suit for setting aside the transfer by heba 


anger 
“opted os 
ihe petition’ 
a took P 
application for pre 
t 


| was collusive, and he, è : 
was held that the | ive, and he, therefore, allowed the application. 


An appeal was preferred by the opposite party and the 
Appellate Court below was unable on the facts and 
treumstances of the case, to arrive at a finding that the 
aforesaid suit was collusive. It was argued that the Court is 
“mpetent upon an application of this nature to adjudicate 
oo the suit is collusive or not. Reliance was placed on a 
Sears of the Dhaka High Court in the case of Surendra 
's com a v. Sree Nath.©4 In that case it was held that a Court 
aside nga to go into the question whether the sale was set 

y a collusive suit or not. 
hak appellate Court below after distinguishing the 
a Chandra’s case®4 and, on a finding that it was 


t. q 
(lg 
~73 48) 9 DLR 229, 
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unable to spell any fraud with regard to the 
Suit į 


e84 is 


allowed the appeal and dismissed the 7 tin Questi 
petitioner thereafter moved the High Cour PPlication, m 
jurisdiction. But the Court discharged the Rul 

It was held that Surendra Chandra's at 
to decide as to whether the sale in question sil incom, 
by a collusive or fraudulent suit. It is a as been 

y for the | 
has been a fraudulent suit rt finds that there | 
application under section 26F of the Be: llow an 

ngal Tenancy Act, Qp 
own particular facts. In an application of thi 
example, an application, either under fection nature, for 
n 26F of the 
Agricultural Tenancy Act, 1949, what is required is that the 
Court must examine, fairly and clearly, the facts of the wae 
in disposing an application for pre-emption may go into the 
question as to whether a suit for setting aside the relevant sale 
not necessarily become the decisive factor in disposing of the 
application. What must be looked into Is the conduct of the 
sists, then the application should be allowed. 

In a proceeding under section 24 the decision of the 
this section is a matter relating to Jurisdication of the 
Court.65 

be 
question was raised whether amendment of pleadings 3 
allowed in a pre-emption proceeding before the High Cou 
ne 
that his application for pre-emption was not gover 
= R (SC) 
. 425 : PLD 1963 (SC) 473. | 
66. (1968) 20 DLR 562 : PLD 1970 Dhaka 10. | 


tini 
authority for the proposition that a Court į 
proposition that in every case, where a Cou: authorit 
» it must necessarily a 

the contrary, it is clear that each case must be decided oni, 
Bengal Tenancy Act or under section 24 of the Nok 
and decide for itself whether a transfer is subsisting. A Court 
was collusive or fraudulent, but a finding to that effect would 
parties; if it leads to a position that a transferance still sub- 
question whether or not the transaction in dispute is within 

In the case of Abdul Khaleque v. Jadav Chandra Malta 
revision. In this case the pre-emptor opposite-party finding 
65. (Paresh Nath Sikdar v. Abdur Rahman. (1963) 15 pi 

as 
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jô of the State Acquisition and Tenancy Act, 1950, 

tition under Order 6, rule 17 read with section 151 
a P n 153 of the Code of Civil Procedure before the High 
ra ndment stating that the application be treated 
court for cai filed under section 24 of the Non-Agricultural 
gs rane et, 1949. It was held that it is too late for the 

to wake up at this stage for amendment of the 


an objection cannot be raised for the first time in revision 
n it was not mooted at the time of argument before the 
trial Judge or before the lower appellate Court or in the 

unds of the Rule.67 

section 24(2) requires that an application for pre-emption 
must be accompanied by a deposit of the entire consideration 
money Oor the value of the property transferred as stated in 
notice served under section 23, together with compensation at 
the rate of 5 per centum thereon. The deposit is a condition 
precedent to the application being entertained and its non- 
fulfilment will render the application liable to be summarily 
dismissed. 


This sub-section corresponds with section 26F(2) of the 
Bengal Tenancy Act which provides that unless the applicant 
at the time of making an application for-pre-emption 
deposits in the Court the amount of consideration money his 
application shall be dismissed. Similar provisions are to be 
found in sub-section (2) of the West Bengal Non-Agricultural 
Tenancy Act. In view of the similarity of the provisions in the 
above Acts, the decisions under those Acts may be referred to. 

A single Bench decision of the Calcutta High Court held in 
Sachindra Nath Chakraborty V. Trailakyanath 
Chakraborty,68 that the Court has no power to extend the 
a making a deposit by a co-applicant beyond the “specs 

€ mentioned in clause (a) of sub-sectlon(4) of section 
ee 


67, ’ 
be Sailendra Nath Neogy v. Purnendu Sen, AIR 1971 CAL 169 


` AIR 1936 Cal. 576 : ILR (1937) 1 Cal. 112 : 49 CWN 1023. 
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of the Bengal Tenancy Act. A Division Bench 

Nural Hossain Mallick v. Mihilal Sheikh 69 of t] i 
the above single Bench decision and hel T Ssenteq 5," 
for pre-emption under section 26F of the Ben, 
will not be dismissed if the circumstances i Tenan 
deposit may be deemed to have been ma de TS that the 
making the application. Another Division 3 the time i 
Court in Prabartak Jute Mills Ltd. v. Anila Teper Of that 
under section 24 of the West Bengal Non-A, gricult held that 
Act an order for pre-emption can be made, in a be Tey 
notice under section 23 of the Non-Agricultural a Where no 
had been served, even though the entire deposit ce Act 
in the section had not been made at the time of Bt a 
provided it was made before the order was passe doer 
cases where notice under section 23 of the West Bendino 
Agricultural Tenancy Act had been served, though devoti: 
essential, the time stated in section 24 of the ‘Act is not 80 
essential as to compel the Court to dismiss the application if 
such deposit is not made at the time of filing the petition. The 
date of deposit might be treated as the date when the petitionis 
presented and/or the application for pre-emption is made and 
an order for pre-emption can be made provided such deposit 
was made within the time prescribed. The time for making the 
application can be taken to mean the time of actual moving of 
the application in Court and not the time of filing the 
application.7! In the case of Dwijapada Halder v. Prafulla 
Chandra Halder?72, it was held that where there ar 
mandatory provisions in the statute that an application for 
pre-emption shall be rejected if the applicant fails to deposit 
the considreation money at the time of making such 
application, even then in view of the above decisions of the 
Court as referred to above, such applications could not be 


Bibi 
69 AIR 1948 Cal. 144; followed in Babul Haque v. Sm. Lallan 


(1956) 10 DLR 54. 

70. (1955) 59 CWN 939 : 8 DLR 22. 

71. Prabartak Jute Mills Limited v. Anila Devi, 
939 : 8 DLR 22. 

72. AIR 1972 Cal. 409. 


(1955) 59 cwn 
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jf the consideration money is paid subsequently 
gets a period of limitation. 
a ze-emption is not permissible in Law.73 In this 
partial P e may refer to some cases decided under th- 


ponneton cy Act allowing proportionate deposit in a pre- 


penga rocedding- In the case of Diam Hossain v. Haran 
emp an too schedules of lands were transferred to the 
er and the notice of the transfer as required under 
26C of the Bengal Tenancy Act was not served on the 
he two schedules appertained to different 

"ge, The price of schedule I was mentioned as Rs.400 and 
poldings- 5 z 

of scedule 2 which were the disputed lands was 
the La as Rs.600 in the deed of sale. The pre-emptor 
en pre-emption of the lands in schedule 2. It was held 
cs am will not be a case of partial pre-emption. But if notice 
ce section 26C was served and the price of the properties 
EA to the purchaser was mentioned to be Rs.1,000 in that 
case the pre-emptor would be bound to deposit the entire 
amount as mentioned in the notice although he seeks to pre- 
empt one of the two schedules transferred to the purchaser. 

In the case of Brojendra Chandra Saha v. Debendra 
Chandra Saha,75 the petitioner Brojendra Chandra Saha, a 
stranger purchaser, purchased one Adhar's share in two 
holdings, one recorded in Khatain Np. 200 and another in 
Khatian No. 208 of a certain mouza. Applicants Debendra and 
Jatindra were co-sharers of Adhar in respect only of khatian 
No. 208. They had no share in the other holding. No notice of 
the transfer was served on Debendra and Jatindra. Along with 
their application for pre-emption which related only to the 
transfer of 48 acre of the holding in khatian No. 208, they 


73, 


Giri Bala v. Basudev (1977) 32 DLR 68; Aktamunnessa V. Habibullah 
(1979) 28 DLR 400; Tamizuddin Ahmed v. Guljan Bibi, (1970) 26 DLR 
93; Abdul Kader v. Md. Seraj Khan, (1964) 17 DLR 565; Salimudain 
Mondal v. Mohitosh Biswas, (1962) 14 DLR 796; Syed Abdul Kadm Y, 
Harendra, (1961) 14 DLR 847; Makhan Lal Nag v. Reazuddin Sepa 
(1960) 13 DLR 323 : PLD 1962 Dhaka 545; Babu! Haque v. Sm. Laljan 
74, Rbi (1956) 10 DLR 54. 

7g, (1980) 13 DLR 283, 

* (1965) 17 DLR 618. 
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deposited the proportionate consideration 4 
stautory compensation. 

It was urged on behalf of the peritioner th 
evidenced a single transaction and, therefore wi 
the applicants were co-sharer-tenants of both o OF nt 
they were bound to deposit the entire consid he holdings, 


1 
mentioned in the kabala. It was held dec a Mon 
justification to require of an applicant who is ne is no 
ed to, ang 


claims, pre-emption in respect of one or mo 

re of 
holdings, that might have been transferred b many 
document, to pay the sum total of the fionldamy a single 
deed of transfer. On of the 

In the case of Mosammat Asiman Nes. 

Sheikh,76 Murshed C.J., and Abdulla J, taeiee fo fr 
the right of pre-emption Is given to the A cake 
section 26-F of the Bengal Tenancy Act (corresponding k 
section 96 of the State Acquisition and Tenancy Act) with 
reference to the holding, that is to say, that the right acrues 
holding-wise. It must necessarly follow that even if there has 
been a sale of several holdings by one transaction and by a 
single document, a co-sharer has a right under the aforesaid 
section, in respect of a particular holding covered by the same 
document and of which he is to be a co-sharer, It would bea 
misnomer to describe it as a partial transaction, 

In the case of Serajuddin Ahmed v. Sardar Alt77, a co 
sharer tenant applied for pre-emption of a holding which was 
transferred by the vendor along with other two holdings In â 
single sale-deed and in respect of the latter two holdings the 
applicant was not a co-sharer and deposited consideration 
money in respect of the holding sought to pre-empt. It w35 
contended that it was a case of partial pre-emption which He 
not legally permissible. But this contention was overrul An 
was held that it is not the case of partial pre-emption: 2 
application for pre-emption only in respect of such holding 


gether With the 


Wt the kabata 


76. (167) 19 DLR 659 : PLD 1967 Dhaka 783: 
Majar Ullah v. Mvi Nurul Haque, (170) 23 DLR 68- 
77. (1969) 22 DLR 64. 
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ant is entitled to pre-empt is maintainable and it 


lic 
ine ah isl the requirement of law to make a proportionate 


the consideration money for the same. 
o! 


one conveyance, two holdings are sold, one 

uon for pre-emption covering both the holdings is 
ica 1,78 Conversely, two distinct applications may be 
guificle A different periods within the prescribed period of 
9 rhe provision of Order 2, rule 2 of the Code of 


7 
on. 
itatl ure has, therefore, no manner of application to a 


se 
ca In the case of Hajee Majarullah Sowdagar v. Mvi Nurul 


raque.®° one application for pre-emption was filed with 
regard to three independent sales of several holdings to which 
the applicant was a co-sharer tentant, it was held that the 
application is maintainable if it is not barred by limitation 


and not also barred otherwise. 

Joint deposit can be made under section 24 of the Act. It 
yas argued In the case of Abdul Maleque Laskar v. Begum 
Tayabunnessa8! that as the deposit of the stipulated price 
was made jointly on behalf of both the applicants, who are 
husband and wife, there was no sufficient compleance with 
the law which requires such deposit to be made by the 
applicant himself, ‘The learned Munsif was of the view that as 
between the husband and wife this point was not of much 
consequence. The learned Judges of the High Court held that 
the correct position in law with regard to the joint deposit is 
that the same sum of money is being deposited by both or 
tlther of them jointly, No objection can be taken by the 
Petitioner on the ground that the money was deposited by the 


husband and the wife jointly. He is merely concerned with the 
a — —_ 
78. Mst, Asimon Nessa v. Md. Akbar Ali Sheikh, (1967) 19 DIR 
859 : PLD 1967 Dhaka 783: Brajendra v. Debendra. (196% 
5 DLR 618: Hari Charan Kar v. Abhoy Charan Dey, (1955) 
79, ee 849 : 8 DLR 22. 
es Asimon Nessa v. Md. Akbar Al 
in pee PLD 1967 Dhaka 783. 
81, ) 23 DLR 68. 


1 
(1964) 18 DLR 618 : PLD 1966 Dhaka 217: 


i Sheikh, (1967) 19 DLR 


PLA 1964 Dhaka 1190. 
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deposit. It does not mean that the husband q 
amount and the wife had deposited the othe ee half 
deposited the same amount jointly and several] ar, Both ey 
Money to be deposited in Court is usual} a me 
Treasury under orders of Court and that is A €Positeg in the 
depositing money in Court. So when the depos Usual mode + 
24(2) of the Act is made in the Treasury P Under sect. 
Court, the deposit is held to be a valid deposit ae aki in 
In the case of Mahendra Chandra Deb R wR 
Rani Pal,83 it was contended that the valu OY v. Sarasines 
and the compensation constitute the price a = the Property 
determining the jurisdiction of the Court. But iHi. Property in 
was overruled. It was held that the A RNO E 
indicated that it made a distinction between the re Cleart, 
property and the compensation. It sepaks of depositi of the 
value of the property ‘together with compensation.” mE = 
consideration money and the compensation are oe 
matters. The statutory compensation cannot be i 
oa. of the land for the purpose of jurisdiction of the 
Sub-section (3) lays down the procedure to be followed by 
the Court when the deposit as required by sub-section (2) is 
made. It provides that if such deposit is made, the Court will 
give notice to the transferee to appear on a fixed date and to 
state what other sums he has paid in respect of rent after the 
date of transfer or in annulling encumbrances on the property 
and the amount he has spent in erecting any building or 
structure or in making any improvement in the portion oF 
share of the property between the date of transfer and the date 
of service of notice of the application. After considering these 
a the Court will direct the applicant or applicants to 
a amount paid or spent by the transferee win 
ee owed by the Court together with interest at the 
z Per centum per annum. 


82. Haricharan Kar +8 DLR 2 
v. Abhoy Charan Dey, (1955) 59 CWN 849: 8 Pi 
83. (1969) 21 DLR 404; Abul ees Howlader V. lin Bele 
qain, (1968) 


Sikdar, (1 a 
DLR 632. 969) 22 DLR 535; Ajit v. Hachara 
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ness of the amount paid or spent by the 
uted by any applicant, the Court shall 
pute and after giving the transferee an 
of being heard, determine the amount actually 
t by him. The Court shall then direct the 
licants to deposit the amount so determined 
rate of 6} per centum per annum within 
i ‘od as the Court thinks reasonable. 
ach P this sub-section the transferee is entitled to 
s any building or structure erected by him 
n the date of transfer and the date of receipt of notice of 
tion for pre-emption.84 But he has not been given the 
er } of the structure or building erected by him, as 
impairs the value of such puilding.84 The transferee is also 
t compensation for improvement in the portion 
f the property- The payment of compensation for 
improvement is a condition precedent to allow an application 
85 The question whether the transferee has 


for pre-emption. 
effected an improvement in the property is a question of 


fact.86 
sub-section (4) gives the remaining co-sharer tenants an 


opportunity to join as co-applicants in the pre-emption 
proceeding. It provides that when an application has been 
made under sub-section (1) any of the remaining co-sharer 
tenants including the transferee, if one of them, may within 
the period of four months as referred to in sub-section (1) or 
within one month of the service of notice of the application, 
whichever is later, apply to join in the application for pre- 
emption. Any co-sharer tenant who will not apply either 
under sub-section (1) or under this sub-section shall not have 
any further right to exercise the right of pre-emption. 

him may either join 
a separate 


ec 
ecco 

if he is disput 

sfer? o such dis 


at the 


in R co-sharer after service of notice on 
€ original case for pre-emption or may bring 


8 
k i ammad Arabulla v. Durgaprasad Tribedi. (1959) 11 DLR 
85. Pe hate 1960 Dhaka 249. ne 
iat din. Ahmed v. Haris Mia, (1968) 20 DLR 312: 
86, Nour, & Golam Hossain, (1961) 13 DLR 889. 
Mian v. Golam Hossain, (1961) 13 DLR 889- 
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independent case within time limit.87 One of 
sharers is entitled to pr-empt to the extent aah he Severa 
a pre-emption case.88 is own So bsg 
An application filed under sub-section (1) gi in 
the other co-sharer tenants to join as co-ap Eves the y, ght t 
they file an application to join as such and a and one 
they shall be deemed to be co-applicants e€ the 


und Eposit, 
and this right cannot be defeated by subsequent a Stctiont] 
the original application.89 Withdrawa] ot 


Retirement ot the original applicant from the 
by withdrawal or by default, will enable the co-ap EE either 
so wishes, to get the entire subject matter, AE ifhe 
applicant continued, would have been available to th ad the 
together.89 In a case where the applicant happens an both 
the Court concerned should call upon the Soale 
make further deposit necessary and the statuth o 
compensation payable thereon.89 ‘y 


The scheme of the section is that in the event of the claim 
of pre-emption being allowed, the amount deposited by the 
original applicant will go to the transferee.89 

In the case of Abdul Kader Pradhania v. Md. Seraj Khan? 
the petitioner made his application within time and along 
with it also submitted chalan in triplicate, with a prayer for 
permission to make the necessary deposit. The challans were 
not received back by him from the office of the Court till after 
the expiry of the period fixed by the Court for the deposit in 
question. After the receipt of the challan the Court accepted 


the deposit and added the petitioner as a co-applicant. Tews 
held that the order is valid. 


When the original application for pre-emption under m 
section (1) fails on the ground of limitation, the co-applican S 
prayer for rateable pre-emption (according to their sha 
87. 
88. 
89. 


Jamiyat Ali v. Mrs. Chemon Ara Begum, (1967) 2a pin ea 
Ruhul Amin Mestory v. Fazar Banu, (1969) 21 DIR 1964) i 
Abdul Kader Prodhania v. Mohammad Seraj Khan. ( 

DLR 565. 


90. (1964) 17 DLR 565. 
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„p-section (4), though made in time, cannot be 
S 
nde "91 ; 
v ed. feror of the property is no doubt a co-sharer of 
an: transferred but he cannot like other co-sharers 
rope e-emption in respect of the property transferred 
øm 10" pr Jetermination of the case the transferor may be 
iy nit For put not a necessary party in the suit for pre- 
aie nclusion of the transferor will not bring the 
option in the mischief of defect of party in order to get a 
j 


order of the casse92 But he is a necessary party if ` 
sss transfer, he still redmains a co-sharer in respect of 
after his 


erty sold by him.92 For instance, if it is found that 
the prop 


fer in question and thus he is still a co-sharer in the 
m in that case there cannot be any doubt that he is a 
ey party ina pre-emption proceeding. 93 If he is not a 
ne 


| necessary party in a pre-emption proceeding, he cannot have 


| 


any locus standi to maintain an application under: Order 9, 
rule 13 of the Code of Civil Procedure for setting aside an ex- 
parte order in the pre-emption proceeding only because he was 
made a party by the petitioner in the said proceeding by 
mistake. 94 

In a case under section 96 of the State Acquisition and 
Tenancy Act, 1950 it was said that it cannot be held that the 
application was not maintainable because necessary parties 
were impleaded by subsequent amendment after the expiry of 
the period of limitation as has been laid down in sub- 
section(1) of the said section, when the application for pre- 
tmption itself was made in time.2° 


If any relief is prayed for against any party a added = 
Westion of limitation would become relevant.26 Where 
aa 
s Bijan Bala Chowdhurani v. Maniruddin Biswas (1910) 24 pR en 647; 

` Ruhul Amin Mestory v. Fazar Banu, (1969) Z DLR 621. 
93, Seferaddi Munshi v. Farman Ali Mirdha, (1550) 

84, pathar Ali v. Abdul Majid, (1971) 26 DR fan 


95, 4 DLR 621. 
96. x jan Bibi v. Sarojan Bibi, (1967) 19 DLR B35. 
ekjan Bibi v. Sarojan Bibi, (1967) 19 DLR 653. 


9 
i Mirdaha, 
: 3 i v. Farman Ali Miri 
(1950) See also Seferaddi Munshi 
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heir of transferee is added in a pre-e. 
period of limitation, the claim for nee 
heir is barred.97 Again, if any added ; 
any relief under the section 96 the qu al 
may again be attracted,98 But if the rea of lim a 
subsequently seeks to add other Ss og for e-em, tion 
application without claiming any DEE ce aS Parties ca 
added parties, no further question of ieee any a 
what has been provided for by sub-section(1 ation, apart ea 
A suit does not abate if unnecessa: ) would arise,98 ` 
substituted. After the filing of the application ess wt 
and lapse of statutory period of limitation “a for pre-emption 
pre-emption the co-sharers tenants be be for Tateable 
concerned become unnecessary parties and other Parties 
cannot be affected for not substituting the heirs.99 such Rule 


The application to join as =: i 
dismissed if the annie does EP peter | sis 
amount of his share for payment to the ori he pe E 
within the period as the Court may fix. If such real rmen 
the Court shall grant the application to join and Merei, 
will be deemed to be an applicant under sub-section (1). i 
The procedure provided in the Civil Procedure Code is 
applicable to a pre-emption proceeding. Order 1, rule 13 of the 
Code provides that all objections on the ground of non- 
aie and misjoinder of parties shall be taken at the 
Si tne opportunity, and any such objection not so 
pas os e deemed to have been waived.98 Such objection 
SEN: ot be raised during the trial or at the appellate stage. 
igh Court may, however, interfere in revision in cas¢ of 
Ci naties or hardship. ln the instant case M. R. Khan, J. 
are baea Maksum-ul-Hakim, J. concurred, observed: “We 
eo = conscious of the limitation on our revisional pare 
ection 115 of the Code. Ordinarily erroneous decisions 
act are not revisable, but the exercise of the High Courts 


ption Ca; 
Se 
mpti after 
os ion against y 
ty himsejp q h 


A Sa =e v. Basudev (1977) 32 DLR 68. 
99. pear ibi v. Sarojan Bibi, (1967) 19 DLR 655. 
Binodini Dasi v. Mati Lal Sikder. 1969 21 DLR 262: 450. 
li v. Mrs. Chemon Ara Begum, (1967) 20 DIR 
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ction is called for in cases where the 
d on no evidence or inadmissible evidence 
e that grave injustice or hardship would 
re 0 from. In the present case, there has been mis- 
result se of the oral evidence of two witnesses. Moreover, 

cl and circumstances having a great bearing 


cons aterial facts : : 
ome M? Gestion of limitation did not at all receive the 
on of the appellate Court.” 


tion (5) if the deposits as required under sub- 
ection (3) or clause (b) of sub-section (4) are 
the Court shall make an order allowing the application 
ption and directing payment to the transferee or to 
ns as the Court thinks fit. 

sub-section (6) provides that if the applicant or the co- 
applicant whose application for pre-emption is granted, 
disputes the correctness of the consideration money as stated 
in the notice under section 23, the Court shall enquire into 
such dispute before making an order under sub-section (5) and 
determine the amount of consideration money which the 
transferee has actually paid for the transfer of the property. 
The amount so determined by the Court shall be deemed to be 
the consideration money. 

Sub-section (7) applies when more than one co-s 
tenant are applicants for exercising the right of pre-emption. 
Inmaking an order for pre-emption under sub-section (5) the 
Court, on its own initiative or on the request of any applicant, 
Would apportion the propety amongst the applicants for pre- 
emption in such manner as it considers fair and equitable, 
after taking into consideration the existing possession of the 
respective parties. The expenses of apportion:ment are to be 
ed the applicant by deposit in Court within the date fixed 


urisdi 


pervers 


nder sub-SeC 
U 9) of sub-S 


for pre-em 
such perso 


harer 


thing but partition 


The apportionment of land is no 
t will not 


ae t the applicants. But such apportionmen 

Sita a division of the tenancy- 
‘Owin, -section (8) provides that from 
§ pre-emption under sub-section 


inte, s 
test in the share or portion of the non-agricu 


the date of the order 
(5) the right. title and 
Itural land 


Hua 


| 
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accruing to the transferee from the tra, 


from all encumbrances, which have ia Sh; l vest i 

date of transfer, in the co-sharer tenant Whoa alter E 
pre-emption has been allowed. The liability 7 “PPlication p° 
for rent of the property from the date of reales the transf or 


On further application the Court may pirs ss shal] te 
possession of the property. è aPplicant i 

Under this sub-section, the pre-em 
delivery of pre-empted property in exe, 
emption order. That execution will have to belevi e pre. 
Civil Court and according to the Civil Proce ai oe in the 
same manner as execution of Civil Court decr sesana dls in the 
question of allotment can be investigated in such = uted 
No separate suit is necessary.? ceeding 


In a pre-emption case, delivery of possession would te 
effected against the purchser alone and not against the other 
co-sharers of the holding who were mere parties only to afford 
them an opportunity for joint or proportionate Ppre-emption* 

Sub-section (9) makes provision for appeal from an order 
made on an application for pre-emption. This sub-section 
provides: “An appeal from any order of a Court under this 
section shall lie to the Civil Appellate Court having 
jurisdiction to entertain such appeals.” | 

In the case of Kafiluddin Chowdhury v. Dr. Abdus Sattar? 
the question that called for consideration was whether appeal 
lies against an order of dismissal for default. In this case the 
petitioner Kafiluddin Chowdhury filed an application under 
section 24(1) of the Non-Agricultural Tenancy Act for pre 
emption of a plot of land in the Municipality of Chandpur. 
There was another application by him in regard Lape 
adjacent plot of land under the same section. Both j 
applications were dismissed for default by the trial Court an 


ptor is enti 


tl 
cution of ha 


2. 


3 Tarapada v. Hare Krishna, (1956) 61 CWN 241 


Mohini Mohan Mitra v. Radha Sundari Dassi. 

1014. p 
r 28 

Haji Md. Shariatullah v. Ashrafun Nessa Bibi. qere! 

(App 1. Div.)91. 

5. (1968) 20 DLR 1220. 


1938) 39 ™ 


4. 
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ner had to file two appeals both of which were 
j petitio on the ground of not being maintainable. The 
sed oe after moved the High Court in its revisional 


held that no appeal whould lie under Order 43, 
ie 3 of the Code of Civil Procedure against an order 
wl ule an application made for pre-emption under the 
asm ral Tenancy Act. 
Non: reading of section 141 of the Civil Procedure Code 
A bare ar that the provisions made therein are in regard 
es it on matter. This section will have not application 
regard to a matter relating to a substantive right, such as 
in 


'agiosltu 


Order 9 rule 9 of the Civil Procedure Code provides that 
be an application for restoration of asuit dismissed 
aan is i this rule 

default. This is a procedural matter and as such i 
r ot have the effect of conferring a substantive right of 
l In the absence of there being any provision of appeal 
against an order of rejection of a petition for restoration of 
the dismissal of an ‘application’, the aid of section 141 of the 
Code cannot be invoked for filing an appeal. 

In the case of Ibrahim Hosain v. Md. Khorshed Ali® thie 
question for determination was whether the application 
under Order 9, rule 13 of the Civil Procedure Code is applicable 
in a proceeding under section 24 of the Non-Agricultural 
Tenancy Act. It applicable, whether appeal will lie to the High 
Court under Order 43 rule 1(d) C.P.C. or the revision is the 
appropriate remedy in the circumstances of the case. 

In this case the petitioners (purchasers) have not ayana 
of their staturoty right of appeal against the ex-parte or E 
dated 25-9-75 allowing pre-emption. They have pera 
applications under Order 9, rule 13 of the Civil Procedure of 5 
for Setting aside the above order. The Misc. cases under O sd 
9. Tule 13 of the Code of Civil Procedure were Heata a 
lsmissed on 26th May, 1976 mainly on the grount sode 
“pplication under Order 9, rule 13 of the Civil Procedure 
sa 


8 
< 1977) 31 DLR 407. 
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is not maintainable in a proceeding under 
Non-Agricultural Tenancy Act and that the Section 4 9 
to prove the case attempted to be made o petitioners the 
Being aggrieved by the decision of th ut i 
Mymensingh Sadar, the petitioners (Pur 
High Court under its revisional jurisdiction ed th 
made absolute. It was held that the proce cents the Rule ra 
Code in regard to suits are applicable in pea in the 
proceedings of original nature. Non-Agricultural independen 
does not specifically make the Code of can any Ay 
applicable to a case under section 24 of the Ae ee 
the Civil Procedure Code does not limit or othe ection 4 of 
any Special law; in other words, the provisions Fete affect 
Civil Procedure which min counter to the special a ae 
are excluded. This section does not bar the policii d law 
Code where special law or local law is silent. ae 


e learneq ee 
chasers) ifion nsir, 


An order passed in a proceeding like the present one is not 
a decree as defined in the Code of Civil Procedure and there is 
also not doubt that in view of the Provisions of section 14] 
read with section 4 Civil Procedure Code, the provision of 
Order 9, rule 13 is applicable in a proceeding like the present 
one but there is no appeal against the order passed under 
Order 9, rule 13 of the Civil Procedure Code in these 


proceedings. In view of section 141 of the Civil Procedure Code | 


the provisions applicable in a suit have been also made 
applicable to the proceeding as far it can be made applicable. 
Order 9, rule 13 though relates to a decree in a suit is equally 
attracted and applicable with regard to the order passed in the 
proceedings though the orders are not decrees in the technical 
sense of the term. 

Sub-section (10) saves the Muslim law of pre-emption 
from the operation of this section. If there is any ern 
between the right given by the Muslim law and the me 
created by statute in this section, the right under val oe 
will prevail. Thus if one co-tenant elects to mit onde 
application under this section and another brings @ T T, 
the Muslim law, and neithter joins with the ot 
application under section 24 should not pe disp? 


= N 
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frst hearing the suit under the Muslim law or both 
pout P d together, and if the plaintiff i 
yil pe hear! plaintiff in the suit 
souk ag on merits, the application under section 24 should be 
el 
misse' 4 . i 
ccording to sub-section (11) the right of pre-emption is 
ailable in the following cases :— 
pot av’ Transfer to a co-sharer in the tenancy whose existing 
"i has accrued otherwise than by purchase, i.e. when the 
i ee is one of the original co-tenants. A co-sharer by gift 
o-sharer whose interest has accured ‘otherwise than by 
pi hase’ and when such a co-sharer makes a subsequent 
ies in respect of a portion of the same holding he is 
mtected from pre-emption. 

section 24 (11) of this Act corresponds with section 26F (1) 
of the Bengal Tenancy Act. In view of the similarity of the 
corresponding provisions in the two Acts, the decisions under 
the Bengal Tenancy Act may be referred to. 

In the case of Tamizunnessa v. Umar Ali,9 it was held that 
where a transfer is made by one deed to a co-sharer as well as 
to strangers, pre-emption with regard to the transferred 
portion to strangers may be allowed. This view finds support 
from a Division Bench decision of the Calcutta High Court in 


| the case of Khodeja v. Md. Abdul Khalique,!9 In that case 


certain co-sharers in a holding transferred their interests to 
another co-sharer and seven strangers. Derbyshire, C.J. and 
Mukherjee, J. took the view that the transfer to a co-sharer 
not being pre-emptible, in view of clause (a) of sub-section (1) 
of section 26F, the application for pre-emption could be 
considered to the extent of the transfer in favour of the seven 
Strangers. It was said that in such a case the right of pre- 


_ Mption could be exercised by one or more of the other co- 


Sg tenants with respect to the 7/8th portion of the holding 
ch had been acquired by stranger purchasers. 


Jalil, AIR 1936 Cal. 398. 


v. Rai Nali 
I Nalinaksha Di r v. Kazi Abdul 
utta Bahadur v. (1969) 21 DLR 565. 


0. (gga Uddin Bhuiya v. Md. Yeakub Ali Dewn, 
10. (gee) 18 DLR 572 : PLD 1967 Dhaka 600. 

a 144 CWN 981. 
4 
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(2) Transfer by exchange or Partition 
partition are not transfers within the Hent EXcha, 
and cannot therefore give rise to the right of Ea of Section 

(3) Transfer by bequest or gift linan tion, 
excluding heba-bil-ewaj for any pecuniary od hebq 
favour of the husband or wife of the testator or tation in 
any relation by consanguinity within three d © donor OF of 
testator or donor. But if the transfer is ma deb grees of the 
bil-ewaj for a pecuniary consideration, ian a Of heba. 
for such a transaction is practically a salie Will lie, 
provision for near relations which is excepted ae not a 
reasons. Heba-bil-ewaj in consideration of a ein obvious 
not a pecuniary consideration and a transfer in Niles is 
not pre-emptable. 12 In the instant case transfer Monae 
was made by way of gift by the sister to her Pat 
consideration was a prayer-mat. The Courts below os 
considered that it was a heba-bil-ewaj as there was 
consideration, namely the prayer-mat. But the High Court 
reversed the findings of the lower Courts and held that the 
legislature has excluded heba-bil-ewaj from the exception 
clause where the consideration is pecuniary consideration. 
The word ‘pecuniary’ means money or money above. 
Therefore the prayer-mat, however valuable it may be, is not 
a pecuniary consideration. In another case!3 Murshed D.J., 
observed : 

“The ewaz, which literally means a ‘quid pro quo’ of 
consideration, may be inadequate, but inadequacy of 
consideration is no ground for treating the transaction as 
void or illegal. It is a well-established practice, across 
centuries, amongst the Muslims of the sub-continent t0 
transfer property by way of sale in the nature of ewaz and the 
ewaz or consideration is often either a copy of the Holy puar 
and Tasbith (rosary) and/or ja-e-namj (prayer carpet) OF a is 
other property which has very little or no value at all. 


* 11. Satyendra v. Fulsom, (1932) 36 CWN 486 : 139 Ic 403. 
12 Syed Ali Gazi v. Akhej Sardar, (1968) 20 DLR B 
13. Md. Azizul Bari v. Md. Ismail, PLD 1968 Dhaka 12% 
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asionally for a consideration which is comparative of 

pA small value.” 
very case of Mst. Kanchanmala v. Renu Mian,|4 a deed of 
I or Jove and affection combined with payment of 
panel’ as been interpreted not as heba-bil-ewaj and such a 
pon! ae not pre-emptable. In this case one Ali Akbar gifted 
s TE of his properties, the subject-matter of the present 
away 5 o his daughter Mosammat Kanchanmala 


nmgatiom py executing a heba-bil-ewaj on the 7th of 
etten 364 B.S., corresponding to 20th of April, 1957. It 
Pan leged by the opposite parties, the pre-emptiors in a 
ane ding under section 26F of the Bengal Tenancy Act, that 
no notice of the gift by Ali Akbar in favour of his daughter was 
iven to them and that subsequently, when they came to know 
Hie same, they filed an application on the 8th of January, 
1959, for pre-emption claiming to be co-sharers of the 
holding. The trial Court dismissed the said application but, 
on appeal by the applicants the lower Appellate Court allowed 
the appeal, set aside the judgement and order of the leamed 
Munsif and granted the applicants’ prayer for pre-emption. 
The petitioner moved the High Court in its revisional 
jurisdiction. 

The question for determination was whether the gift made 
by Ali Akbar in favour of his daughter (petitioner) is liable to 
be pre-empted under section 26F of the Bengal Tenancy Act. 
The recital of the deed of gift by which Ali Akbar transferred 
the properties in dispute to his daughter goes to show that 
Petitioner Kanchanmala was living in her father's house with 
her husband at the request of her father Ali Akbar. It further 
Shows that the donee (Kanchanmala) is the first child of the 
donor (Ali Akbar) and the donor was satisfied by the affection 
Pe care bestowed upon him by her. It further appears that the 
eve Re. 200 W the donor peel fo Ms expenses i 
satisfy and that in considration of the same an De gifted 
away Cd with the nursing and care of the donee, he g 

pane Properties in dispute to her for her maintenance. 


4, 
(1960) 12 DLR 479. 
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This goes to show that the gift by Ali Akbar į 
daughter was for consideration of Rs, 200 and 
love, affection care bestowed upon him by her. als 
It was contended on behalf of the Perition 

this heba-bil-eewaj is partly for a consideation = that ouh 
it is not a heba-bil-iwaz which can be pre-e Rs. 200, vet 
section 26F of the Bengal Tenancy act. ig ted under 
contended that this heba-bil-eweaj is caf a further 
character, namely, it is partly for payment of Re, aa Posite 
partly for love, care and affiction bestowed upon the 200 and 
the donee and, as such, it is not possible to assess te by 
for love, care and affection was gifted away and how OW much 
Rs. 200. It was also contended that the heba-bil-eway thar for 
be pre-empted under section 26F of the Bengal T se at can 
must be in the nature of sale and not the kebabia a 
evidenced by the deed of gift. Finally it was argued that _ 
Rs. 200 was given by the donee to the donor Ali Akbar, that 
was not given for consideration of the gift by Ali Akbar: 
rather, it was given by the donee of her own volition a 
without any consideration; and that, similarly, the love, 
affection and care bestwoed by the donee on the donor were 
free and without any consideration and, as such, though the 
document stated that the gift is a heba-bil-ewaj fora 
consideration of Rs. 200 and for love and affection shown to 
the donor, it is not such a heba-bil-ewaj which can be pre- 
empted under section 26F of the Bengal Tenancy Act. 


It was held that the petitioner made a gift of Rs. 200 to his 
father, the donor, towards his passage expenses to Mecca 
without any consideration or ‘ewaj.’ This was a gift-pure and 
simple. Similarly though in the document in question it is 
stated that the gift or “ewaj” is for the consideration of Rs.200 
advanced to the donor by the donee and also for love and 
affection bestowed on him, it cannot be said that this an 2 
exchange being involved in the contract of gift as its direc 
consideration and, as such, this is not a heba-bil-ewaj, 3 
contemplated under section 26F of the Bengal Tenancy Ar 


ald 
and, as such, is not liable to be pre-empted under the $ 
section. 


n favour of hy 
IS 


0 for the 
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by Ali Akbar in favour of his daughter is of a 
o character. The recitals in the document in question 
oop “z that the gift was for a consideration of Taka. 200 
y the donor by the donee and also for love and 
F pestowed upon him by the donee and for 
jon i 
affect ce. Love and affection cannot be measured in 
a as such, it cannot be said that the gift in question 
money pabili ewaj wholly for consideration, though partly the 
ie exchange is for Taka. 200. In the aforesaid 
gift ° tances, the gift in question is not a heba-bil-ewaj, as 


d aul ated by section 26F of the Bengal Tenancy Act and, 
eS it cannot be pre-empted. 


A transfer in favour of sister’s son, being relation by 
consanguinity within three degrees of the donor, canot be pre- 
empted.15 The mode of reckoning of the degrees is to be found 
insection 28 of the Succession Act, 1925, which read with the 
First Schedule thereof, requires the reckoning or com- 
putation to be made by vertical movement upward or 
downward or upward and then downward agin, in the family 
tree, By this method of computation a full brother is in the 
second degree of consanguinity, between the brothers their 
father intervening; a first cousin is in the fourth degree of 
consanguinity, his father, garand-father and uncle 
intervening; and so a nephew is in the third degree of 
elas his father intervening between him and the 
uncle, 

Ina case!6 under section 26F of the Bengal Tenancy Act it 
was held that a transfer in favour of a stranger by heba-bil- 
sa for non-pecuniary consideration is not covered by 
oe 26F of the Act. The facts of the case in brief are that 

are parties, who are brothers, sisters and sister's 

et gone Taiyab Ali, and inherited shares in the property 

26 y Altab Ali Fakir, made an application under section 

F of the : alleging that 
Bengal Tenancy Act for pre-emption alleging 


l5. 5 
` Sale Moham 968) 20 DLR 376; 
mad v. Mst. Ayesha Khatoon, (1 
Dunizunnessa v. Umar Ali, (1965) 18 DLR 572 : PLD 2967 
16, șa 600. 


Shaft ne 
‘Afi Mia v. Hafizuddin Aymed, (1957) 11 DLR 353. 


iè 
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certain shares in the lands in question wer 
way of heba-bil-ewaj in consideration of a e transferred 
Quran by the widow of the said Altab Ali mee Of the We 
original owner of the property, to her husband? Who was a 
ie., Taiyab Ali's sons; that no notice of th S sister's A : 
served upon them although they are the co-sh € transfer," 
property; and that the transferees, the erie in the <i 
were all strangers, and, therefore, the tran: nt Petitioners 
ewaj was liable to pre-emption. 


Sfer by heba-biy, 
The application was resisted by the t 
ra 
ground that the said transfer is covered wee on the 
contained in section 26F of the Bengal Tenancy pa keepin 


The trial Court held that the case was covered by th 
exceptions mentioned in section 26F (1)(b), i.e., “a transfer, 
exchange, lease or partition”, and therefore, pone 
application for pre-emption. j 

On appeal, the learned Subordinate Judge held that the 
transfer in question was in favour of a stranger, and, 
therefore, although it was a heba-bil-ewaj for non-pecuniary 
consideration. It was not covered either by section 26F (1)fb) 
or even by section 26F(1(c). Against this decision an 
application for revision has been filed. The learned Judges of 
the High Court affirmed the decision of the learned 
Subordinate Judge and discharged the Rule. In delivering the 
judgment of the Court Amin Ahmad, C.J. observed : “In our 
opinion, advisedly the Legislature has excluded the heba-bil- 
ewaj for pecuniary consideration from the exceptions. As its 
consideration is simply pecuniary, it is a sale, pure and 


simple, and it is quite different from a heba-bil-ewa) | 
sideration like 


of heba 


though not stated in so many words, there is n° eee 
included by implication in the exception contained in ci r 
(c), and not included in clause (b) under the category A 
“exchage”; otherwise, in spite of provision: 
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jgnored. It seems that it was the intentio 

od cannot A $ ude this kind of heba from the oe 

ae for pre-emption, for, they wanted such heba to 
ection ot like family settlements without giving any right to 
yke © f -tenants to defeat it by claiming pre-emption, and, 
donors e, this privilege or exemption from pre-emption is 

res when the donee is husband or wife or 
allowe indus relation within three degrees.” 

reir n to section 24(11) states that a relation by 

shall, for the purposes of this sub-section, 

Caen 7 dopted under the Hindu law. 

inc Bi Transfer by way of wakf. It must be valid under the 

rovisions of the Muslim law. 

(5) Debuttor or any other dedication for religious or 
charitable purposes without any reservation of pecuniary 
benefit for any individual e.g. a public charitable trust. 

Difference between section 24 of the Non-Agricultural 
Tenancy Act, 1949 and section 96 of the State Acquisition and 
Tenancy Act, 1950 :— 

(1) Section 24 of the Non-agricultural Tenancy Act applies in 
respect of non-agricultural lands, while section 96 of the 
State Acquisition and Tenancy Act applies in respect of 
agricultural lands.17 

Q Under section 24 a contiguous owner cannot claim a ri 
of pre-emption, 17whereas under section 96 a contiguous 
owner can exercise the right of pre-emption. 

B) Section 24(2) requires that an application for pre- 
emption must be accompanied by: a deposit of the con- 
Sideration money of the property transferred as stated in 
the notice under section 23 together with compensation 
at the rate of five per centum thereon, whereas sane 
96(3)(a) requires the deposit of the consideration mine 
of the property transferred as stated in the notice be aa 
Section 89 together with compensation at the rate 0! 

Per centum thereon. 


janatio 


ight 


Legislature would not have used in clause c 
“ ` ; for 4” 17 23 
including heba b ding heba-bil-ewd IOE n ` Abdul Khale handra Mali, (1968) 20 DLR 56 
g ut excluding their eani que v. Jadav CI 
pecuniary consideration.” These words have the 1970 Dhaka 10. 

A 


“a. 


ponn 
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(4) Section 24(3) requires the applicant ök 


(5) 


(6) 


(7) 


deposit such amount as the transferee has Volcan 
in respect of rent for the period after the ne ors 
or (2) in annulling encumbrances on the fo s of 
in erecting any building or structure beaa 
the transfer and the date of service of the u the 
application or (4) in making any other fers k 
the property transferred together with initia in 
of six and a quarter per centum per annum rom <n Tate 
on which the transferee made such payment Ne date 
section 96(3)(b) the applicant or applicants ae 
required to deposit further sum paid or expenses be 
by the transferee on three accounts, mainly, (1) in ai 
of rent, (2) in annulling encumbrances, (3) for aig 
improvements in respect of the property trransferred, Bi 
they need not pay any interest thereon. 


Pent(y) 
TANSfoy 
and (3) 
date of 
Ce of th 


Under the proviso to section 24(3) the applicant can 
challenge the correctness of any amount claimed to have 
been paid or spent by the transferee on any such account 
mentioned above. But there is no such provision in 
section 96 to challenge the correctness of any amount 
claimed to have been paid by the transferee on any such 
account mentioned above. 


Section 24(4) gives the remaining co-sharer tenants 
including the transferee, if one of them, an opportunlly to 
join as co-applicants in the pre-emption proceeding 
within the period of four months referred to in sub- 
section (1) or within one month of the service of notice g 
the application, whichever is later. But under an 
96(4) the remaining co-sharer tenants including ie 
transferee, if one of them, are allowed to join within t 
period of four months referred to in sub-section tiie 
within two months of the service of notice of 
application, whichever is earlier. 

Section 24(7) lays down that in making an order 
the application for pre-emption in favour oboe 


allowing 
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„sherer tenant, the Court may apportion the 
one ae transferred among the applicants in such 
propery s it deems equitable after taking existing 
mann r n into consideration. The Court shall so 

o55€55!0 the said property on the request of any 

portion But under section 96(7)(a) the Court must 

“ane the property transferred among the applicants 

appo” manner as it deems equitable. The expression 

sich inn existing possession into consideration” is 

ai eré in section 96(7)(a). 

fio! ving as to statements in instruments of transfer 

28: et Tt js not a party.— Notwithstanding anything 
where ae the [Evidence Act]!8 1872, nothing contained in 
contain ment of transfer to which the landlord is not a 
any ur be evidence against the landlord of the 
I noé; the amount or fixity of rent, the area, the 
P rsferability or any incident of any tenancy referred to in 
such instrument. 

26. Intrpretation—(1) In this Chapter “transferee”, 
“purchaser” and “mortgagee” include their successors-in- 
interest. 

(2) In section 23,— 

(a) “transfer” does not include partition peto or until, a 
decree or order absolute for foreclosure is made, 
simple or usufructuary mortgage or mortgage by 
conditional sale; 

(b) “transferor” includes a person whose interest in any 
non-agricultural land or portion or share thereof has 
terminated in the circumstances mentioned in sub-section (2) 
or sub-section(3) of that section. 

Pe Bar to sub-let.—(1) pon arn pes 
fore oe in this Act or in any other law for o bali sib- 
or in any contract, no non-agricultural tenani 


“Indian 
"8. The words “Evidence Act” were substituted for the words “Indi 


19. Evidence Act” by E.P. Ordinance XXVIII of Lae IX of 1967. 
e Words “or a sub. lease” were omitted by EP. Ord. IX of 1967. 
n 26A was inserted after section 26 by E-P. Ore. 


— S&S 
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let the whole or any part of hi 
is 
conditons whatsoever. onan 


(2) If any tenancy or an 
contravention of the oan ore sae be tenancy is sub.) 
of the non-agricultural tenant in the —— 01), the l et, in 
the tenancy, as the case may be, shall bean or in that pot 
tenancy or the part of the tenance extinguished, 
Government from the date of such ie Shall vest 
encumbrances. letting free from i 


cy o 
n any terms 
or 


Part of 
and th 


| agit 


CHAPTER -VI 
Record-of-rights and settlement of rents, 
and VII were omitted by E.P. Ord. IX of 1967. 
These Chapters run thus :- : 
; power to order survey and preparation of record-of- 
d Government may in any case and in particular, in any 
e cases specified in sub-section (2) of section 101 of the 
tl i Tenancy Act, 1885, if it thinks fit, make an order directing 
e survey be made and a record-of-rights be prepared by a 
enue-officer in respect of all non-agricultural lands in any local 
a estate or tenure or part thereof whether or no, the said Act 
sents to such area, estate, tenure or part. 
28. Applicability of the provisions of Chapter X of the Bengal 
Tenancy Act, 1885.—When an order under section 27 has been 


made,- 
(a) the part 


chapters v 


that 2 


iculars to be recorded shall be specified in the 
order and may include, either without or in addition to 
other particulars, any of those particulars specified in 
section 102 of the Bengal Tenancy Act, 1885. 
(b) subject to any rules made under this Act, all the provisions 
of Chapter X of the Bengal Tenancy Act, 1885, and the 
rules made thereunder shall in so far as they are not 
inconsistent with the provisions of this Act, apply as if such 
order is an order made under section 101 of the said Act in 
respect of lands used for purposes connected with 
agriculture or horticulture. 
29. Order for estimate of fair and equitable rents of non- 
agricultural lands and preparation of a settlement rent-roll.— 
When an order has been made under section 27 in respect of Any, 
local area, estate or tenure or part thereof of which a settlement of 
land revenue is being or is about to be made, the Government may 
a an order directing the Revenue-officer, after recording under 
ae 28 those particulars which are relevant and after 

lication of the draft of the record-of-rights— 

(a) to estimate fair and equitable rents for non-agriculturat 
tenants of every class in accordance with the provisions © 

fb this Act, and 

) $ estimate the rental value 
ands which are held khas by 2 lan 
area, estate or tenure or part thereof, ani 
the prescribed from and manner 4 sett! 


Itural 
all or any non-agricul 
T dlord, in such local 


d then to prepare in 
Jement rent 
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which the rents and rental values 
with such other particulars as m; 
specified. 
30. Procedure where both non-agric: ultur 
are concerned,—Notwithstanding anythin, Eco = and Other } 
Tenancy Act, 1885, when an order has been ained in the Bet 
29 directing a Revenue-officer to prepar made under Mga 


e e a settlem Seetig 
respect of non-agricultural lands in any local ent renter) è 
area. estat, Toll in, 

e or 


SO estima 

a teq 

y be Prescribeg tte 
all be 


or part thereof, — te 
enure 
(a) the rents of such non-agricultural lands shall 
under Part II of Chapter X of the said Act: a Not be settles 


(b) where any of such non-agricultural lands 
a tenancy which includes lands other than 
lands, the Revenue-officer shall— 

(i) divide the tenancy so 
tenancies for the agen 
lands; ee 
(ii) apportion the existing reni 
constituted; and £ ra See enemies 
(iii) estimate fair and equita 
agricultural lands in he eee eet ne 
ey provisions of 

31. Publication of settlement rent-roll, hearing of objections 
and confirmation.—(1) When an order has been made under 
section 29 for the preparation of a settlement rent-roll the Revenue- 
officer shall prepare such rent roll in accordance with the 
provisions of this Chapter and shall cause a draft of it to be 
published in the prescribed manner and for the prescribed period 
and shall receive and consider any objections made in regard to 
any entry therein or omission therefrom during the period of 
publication and shall dispose of such objections according to such 
rules as the Government may make. 

(2) The Revenue-officer may, of his own motion or 0 the 
application of any party aggrieved, at any time before a settlement 
rent-roll is submitted to the confirming authority under section St 
revise any entry, therein: 
ise Bist no such entry shall be revised until ae 
hearin the ae to the parties concerned to app! . 
by a revision of settlement rent-roll and its cost 
el pis ed Revenue authority.—(1) When all om ices shall 

posed of under section 31, the Revenue? 


are comprised in 
non-agricultura 


€ separate 
and the other 
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settlement rent-roll to the prescribed Revenue authority 
n with a full statement of the grounds for his 


ab firmatio age 
nl summary of the objections (if any) which he has 


F wos and a 


Paged- i authority may confirm the settlement rent-roll with or 

(2) 54 endment or may return it for revision: 
atnout a d that no entry shall be amended or omission supplied 
provi nable notice has been given to the parties concerned to 
patil eat be heard in the matter. 
appear Wace confirmation by such authority the Revenue-officer 
(3) Af he date of confirmation to be published in the 
ner and thereafter the settlement rent-roll shall be 
n at such place and times as may be prescribed. 

33. Appeals.—(1) Any person who is aggrieved by any entry in 

mission from a settlement rent-roll confirmed under section 32 
oe appeal to the prescribed Revenue authority and from the 
Pa of such authority to the Board of Revenue in the manner 
and within the period prescribed in this behalf. 

(2) No Civil Court shall annul or alter any decision of a 
Revenue-officer, a Revenue authority or the Board of Revenue under 
section 30 or section 31 section 32 or sub-section (1) of this 
section except as provided in section 34. 

34, Suits.—(1) Any person who is aggrieved by any entry in or 
omission from a settlement rent-roll confirmed under section 32 
may institute a suit in the Civil Court which would have jurisdiction 
to entertain a suit for the possession of the land to which the entry 
relates or in respect of which the omission was made. 

2) Such suit shall be instituted within six months from the date 

of confirmation of the settlement rent-roll or from the date of the 

certificate of final publication of the record-of-rights, whichever is 

later, or, if an appeal has been presented under section 33 within 

three months from the date of the disposal of such appeal. 

3) Such suit may be instituted on any of the following grounds 

on no other ground, namely:— 

(a) that the land is not liable to the payment of rent; 

(b) that the land although entered in the record-of-rights as 
being held rent-free is liable to the payment of rent; 

i that the relation of landlord and tenant does not exist; 

d that in the record-of-rights the land has been wrongly 

Tecorded as part of a particular estate or tenancy or wrongly 

Omitted from the lands of any estate or tenancy; 


shall cause t 
scribed man) 
open to inspectio. 


and 


- S&S 
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(e) that in the record-of-rights there has b 
an undertenant or such under-tenan; 
recorded as holding the land rent-free; 

(f that in the record-of-rights the S| 
incidents of the tenancy have not 
been wrongly recorded; 

(g) that in the record-of-rights an: 

ss casement attached to the land bo Bik go of wa 
been wrongly recorded; 

(h) that the land has been wrongly recorded in th 
rent-roll as non-agricultural land; and 

ùW that there Tas, been an omission to estimate fair 
equitable rents in respect of any land under this A and 

8 ct, 

(4) When a Civil Court has passed final orders or a q 
under this section it shall notify the same to the Collector, ome 

35. Notification of order under, section 27 or section 29 tobe 
conclusive evidence.—A notification in the Official Gazette of an 
order under secition 27 or of an order under section 29 shall be 
conclusive evidence that the order has been duly made. 

36. Presumption of rents settled under sections 30 to 33— 
Subject to the provisions of section 34 all rents entered in 
settlement rent-roll confirmed under section 32 or settled under 
section 33 shall be deemed to have been correctly settled and to be 
fair and equitable rent within the meaning of this Act. 

37. Correction of settlement rent-roll.—The Revenue -officer 
may at any time correct any bona fide clerical mistake in or 
omission from the settlement rent-roll and shall make such 
alternations in the same as may be necessary to give effect to any 
decision under sub-section (1) of section 33 or section 34. 

38. Settlement of rents in respect of non-agricultural Jands by 
Revenue-officers in the case where a settlement of land revenue is 
not being or is not about to be made.—Where an order has been 
made under section 27 for the preparation of a record-of-rights E 
respect of all non-agricultural lands in any local area, estate z 
tenure or part thereo of which a settlement of land revenue sa 
being made or is not about to be made, the Revenue-officer pene 
Settling the rents of such non-agricultural lands oadet the 
105 and 105 A of the Bengal Tenancy Act, 1885 have reg vitable 
Provisions of this Act as to the determination of a fair and eq 


r this 
rent and to such rules as may be made in this behalf unde 
Act. 


een an 
Omis 
t has been a of 
gly 
pecial condition 


s 
been recorded or fa 
ave 


or Other 


een recorded ah 
as 


Settlement 
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of proceedings in Civil Court during preparation of 

s under section 27.—When an order has been made 

on 27 directing the preparation of a record-of-rights, 

| ee a to the provisions of section 34, a Civil Court shall 
subje 


en 
| oa where a settlement of land revenue is being or is about to 
(a 


pe made— until after the final publication of the record-of- 
rights. and g : i 
rea settlement of land revenue is not being made or is 
w onk to be made—until four months after the final 
Mean of the record-of-rights. 
P any suit or application for the alternation of the rent or 
alice of the status of any non-agricultural tenant in the 
be eemi the record-or-rights applies. 
area to hich settled rents take effect.—When a rent is 
40. Date from w’ 
d by a Revenue-officer under this Chapter or under Chapter X 

the Bengal Tenancy Act, 1885, after an order under section 27 
u been made, such rent shall take effect from such date as may 
Fiad by the Revenue-officer. 

41. Period for which rents as settled are to remain 
unaltered.—(1) When the rent of the non-agricultural land 
comprised in a tenancy is settled under this Chapter or under 
Chapter X of the Bengal Tenancy Act, 1885, after an order under 
section 27 has been made, it shall not, except on the ground of a 
landlord's improvement or of a subsequent alternation in the area of 
such land, be enhanced, in the case where such land is held by a 
tenant or by an under-tenant having under section 22 the rights 
and liabilities of a tenant, for fifteen years, and in the case where 
such land is held by an under-tenant having no such right and 
liabilities, for five years; and no such rent shall be reduced within 
the period aforesaid save on the ground of alteration in the area of 
the non-agricultural land comprised within the tenancy. 

(2) The said periods of fifteen years and five years cae 
counted from the date on which the rent settled takes effect under 
this Chapter, 


ie Interpretation.— In this Chapter— 
a, 


(b) 


settle 


“Rev -Offi any officer whom the 
enue-Officer, includes y all or any of the 


Government may appoint to discharge 
functions of a Re ome under that Chapter; 

the term “settlement of land-revenue” ieludes ka 
Settlement of rent in an estate or tenure which belong 
the State. 


(b) 


hoa, 


CHAPTER -VI 
General provisions as to rent of non-agricult, 


Payment of rent aa tenancies 
43. Rent to be paid yearly— Subject to ae q 
rent payable by a non-agricultural tenant = cemen 
according to the Bengali year and shall fall q 


t, 
hall be en Ony. 
the Bengali year in respect of which it is paid 


Paid 

ue on the last it 
4. Time and place for payment of rent =i 
agricultural tenant shall pay or tender the yearly r 1) Every non. 
of the day on which it falls due : = 


nt before Sunset 
Provided that the non-agricultural tenant may 


rent payable for the year at any time during ne Pay or tender the 
due: 


e yar before it falls 
Provided that the non-agricultural tenant may 


i Pay or tende 
rent payable for the year at any time durin; T Mhe 
a g the year before it falls 
(2) The payment for tender of rent may be made— 

(i at the landlord's local office or at such other convenient 


place as may be appointed in that behalf by the landlord: 
or 


(ii) by postal money order in the manner prescribed. 
A tender may also be made by depositing the rent in Court in 
accordance with the provisions of section 51. 

(3) Where rent is went by postal money order in the manner 


prescribed, the Court may presume until the contary is proved that 
a tender has been made. 


(4) When a landlord accepts rent sent by postal money order, 
the fact of this acceptance shall not be used in any way as evidence 


that he has admitted as correct any of the particulars set il 
the postal money order form. 


(5) Any yearly rent or part of any yearly rent not duly paid at of 
before the time when it falls due shall be deemed to be an ae al 
45. Appropriation of payments.—(1) When a non-agricultur 
tenant makes a payment on account of rent, he may declare the a 
or years in respect of which he wishes the payment to pe credited 
and the payment shall be credited accordingly. tmay 
(2) If he does not make any such declaration, the paea lord 
be credited to the account of such year or years aS penen 
thinks fit. 


eih 
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` Receipts and Accounts 
„agricultural tenant making payment to his landlord 
g veceipt-—(1) Every non-agricultural tenant who makes 
P ton account of rent to his landlord shall be entitled to 
p en! witha written receipt for such payment either from such 
sain forth where the agent of such landlord has been authorised 
padlo A such landlord to issue and sign such receipts on 
witing ati jJandlord, from such agent. 
of sul jandlord or such agent, as the case may be, shall 
2 a retain a counterfoil of the receipt. 
pare an eceipt and counterfoil shall be in such form and shall 
(3) Te articulars as may be prescribed either generally or 
A S tonlaŚ local area or class of cases. 


If a receipt does not contain substantially the particulars 
fab py this section, it shall be presumed, until the contrary is 
requir 


wn, to be an acquittance in full of all demands for rent up to the 
shown, 


date on which the receipt was given. 


47 Non-agricultural tenant entitled to full discharge or 
statement of acco 


unt at close of year.—(1) Where a landlord 
admits that all rent payable by a non-agricultural tenant to the end 
of the Bengali year has been paid, the non-agricultural tenant shall 
be entitled to receive free of charge, within three months after the 
end of the year a receipt in full discharge of all rent falling due to 
the end of the year either from the landlord, or, where the agent of 
such landlord has been authorised in writing to issue and sign 
such receipts on behalf of such landlord, from such agent. 

~ (2) Where the landlord does not so admit, the non-agricultural 
tenant shall be entitled, on paying a fee of four annas to receive, 
within three months after the end of the year, a statement of account 
in such form and specifying such particulars as may be prescribed 
either generally or for any particular local area or class of cases. 


_ (8) The landlord or such agent, as the case may be, nue 
Prepare and retain a copy of the Statment containing similar 
Particulars, 


Be Penalties and fine for withholding receipts and 
lan 


ements of account and failing to keep counterfoils—(1) Ifa 
to ta or his agent without reasonable cause refuses or DE 
e ees non-agricultural tenant a receipt in accordance j 

Provisions of section 46 for any rent paid by the non: 
Ma ral tenant, such tenant may, within three months from the 


ate 
75 °F payment, institute a suit to recover from such landlord or 


P 


ar 
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agent, as the case may be, such penalty, not 
amount or value of that rent, as the Court thin ccedi 
(2) If a landlord or his agent without Sin 
able 


or neglects to deliver to a non-agricultur, b! Us 
al Se 
same either the receipt in full discharge, or Fon idee 
tenant is not entitled to such a receipt, the State he On-agricut, le 
i ment of u 


any year required by section 47, such ace 

ensuing Bengali year, institute a suit rains Within then 
or agent, as the case may be, such penalty as gas such Tandlorg 
not exceeding double the aggregate amount or sah, Court thinks fi 
by such tenant to the landlord during the year rane of all rent Paid 
or account should have been delivered. Which the receipt 

(3) If a landlord or his agent, witho) 
deliver to the non-agricultural tenant pe a i, fails to 
prepare and retain a counterfoil or copy of a seccicie ‘atement or to 
required by either of the said sections, such Wetted a cm 
the case may be, shall be liable to a fine not exceedin; An eal 
to be imposed, after summary inquiry, by the Collector Si 

(4) The Collector may hold a summ: 4 
section (3), either on information ea dy n 
within one year, or upon complaint of the party aggrieved i 
urre months, from the date of failure, or upon the report ofa 

(5) Where, in any case instituted under sub-section (3), the 
Collector discharges any landlord or agent, and is satisfied that the 
complaint of the non-agricultural tenant on which the proceedings 
were instituted is false or vexatious, the Collector may, in his 
discretion, by his order of discharge, direct the non-agricultural 
tenant to pay to such landlord or agent such compensation not 
exceding fifty rupees, as the Collector thinks fit. 

(6) An appeal shall lie to the Commissioner of the Division 
against any order of the Collector imposing a fine under the sub- 
section (3) or awarding compensation under sub-section (5); and 
the order passed by the Commissioner on such appeal shall, 
subject to any order which may be passed on revision by the Board 
of Revenue, be final. 
under this 


(7) Any fine imposed or compensation awarded 
Jaw for the 


section may be recovered in the manner provided by any 
time being in force for the recovery of a public demand. the 
c a For the purpose of an inquiry under this Soe ree 

ollector shall have power to summon and enforce the atten 
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d compel the production of documents in the same 
es, 2 vided in the case of a Court under the Code of 


nce of a dispute as to the rent or area of a tenancy 
hich rent is paid shall not be deemed to be a 
e cause for refusing, neglecting or otherwise failing to 
| gewe — ceipt for any amount actually paid on account of rent; or 
pe tatement of account required by section 47, and the 
5 of the non-agricultural tenant to accept the receipt 
hall not be deemed to be a reasonable cause for failing to 
aaa and retain a counterfoil of such receipt as required 
| a section 46. 
| 49. Government to prepare forms of receipt and account—(1) 
government shall cause to be prepared and kept for sale to 
| Le rds at all sub-divisional offices froms of receipts with 
| H alis and of statements of accounts suitable for use under 
| section 46 and 47. 
(2) The forms may be sold in books with the leaves 
consecutively numbered or otherwise as the Government think fit. 
50. Effect of receipt by registered proprietor, manager or 
mortgagee— Where rent is due to the proprietor, manager or 
mortgagee of an estate, the receipt of the person registered under 
the Land Registration Act, 1876, as proprietor, manager, or 
mortgagee of that estate, or of his agent authorised in that behalf, 
shall be a sufficient discharge for the rent; and the non-agricultural 
tant liable for the rent shall not be entitled to plead in defence to 
eg by the person so registered that the rent is due to any third 
on: 
aae that nothing in this section shall affect any remedy 
aed such third person may have against the registered 
ı Manager or mortgagee. 


p) the 
gl refusal 


| 51 Deposit of rent 
followin Application to deposit rent in Court.—(1) In any of the 
| & cases, namely :— 


(a) 
| when a non-agricultural tenant tenders money on account 


of rent the landlord refuses to receive it or refuses to grant 
| a receipt for it; 
w] 
| i a non-agricultural tenant bound to pay 
o of rent has reason to believe, owing to 
Ng been refused or a receipt withheld on a 


money on 
a tender 
previous 


D 
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occasion, that the person to whom his 
not be willing to receive it and to grant An 

(c) when the rent is payable to co-shares jo; Pt fo, t 
agricultural tenant is unable to obtai Töin and the ` 
the co-sharers for the money and n the joint rece 
empowered to receive the rent on their Aia has s x 

(d) when the non-agricultural tenant ente; ieee or een 
doubt as to who is entitled to receive tee a bong Side 

the non-agricultural tenant may present re jr 

jurisdiction to entertain a suit for the rent sf © Court havin, 
application in writing for permission to deposit in ra tenang 
not less than the amount of the money then dive. e Court a sun 

(2) The application shall— 

(a) contain a statement of the grounds 

(b) state— on which It is made; 

(i) in the cases referred to in claus 
petite (iy theta RAR ie Paes ma (b) of sub. 
deposit is to be entered; Se 

(ii) in the case referred to in clause (c) of that sub-section, 
the names of the co-sharers to whom the rent is due, 
or of so many of them as the non-agricultural tenant 
may be able to specify; and | 

(i) in the case referred to in clause (d) of that sub- 
section, the names of the persons to whom the rent 
was last paid and of the person or persons now 
claiming it; 

(c) be signed and verified in the manner provided in sub-rules 
(2) and (3) of rule 15 of Order VI in Schedule I to the Code 
of Civil Proceudre 1908, by the non-agricultural tenant, or 
where he is not personally cognizant of the facts of the case 
by some person so cognizant; and 


S Dayal 
im receipt = wil 


Jauses (a) and 


(d) be accompanied, in the case referred to in ¢ tie 
(b) of sub-section (1) by the prescribed cost o pea 
of the money deposited to the landlord and in the as 
referred to in clauses (c) and (d) of that sub-section PY? 
of the prescribed amount. 

52. Receipt granted by Court for rent deposite ica 
acquittance.—(1) If it appears to the Court to which an ie that 
is made under section 51 that the applicant is entitle S give? 
section to deposit the rent, it shall received the rent a” 
receipt for it under the seal of the Court. 


d to be a vË 


= - 
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j receipt given ee section shall operate as an 
nce for the amou e rent Payable by the non- 
pvit"? aA teant and deposited as aforesaid in the same manner 
agi no same extent as if that amount of rent had been received— 

the cases referred to in clauses (a) and (b) of sub-section 

a ne section 51 by the person specified in the application 

as the person to whose credit the deposit was to be entered; 

the case referred to in clause (c) of that sub-section by 
(b) ni co-sharers to whom the rent is due; and 
in the case referred to in clause (d) of that sub-section, by 
the person entitled to the rent. 
procedure for payment to the landlord of rent 
—The court receiving a deposit— 

ü in the case referred to in clause (a) or in clause (b) of sub- 
section (1) of section 51 shall forthwith forward the same 
by postal money-order to the address of the landlord, and 

(i) in the case referred to in clause (c) or in clause (d) of that 
sub-section shall forthwith cause to be affixed in a 
conspicuous place at the Court-house a notification of the 
receipt thereof containing a statement of all material 
particulars, and if the amount of the deposit is not paid 
away under section 54 within the period of fifteen days 
next following the date on which the notification is so 
affixed, the Court shall forthwith in the case referred to in 
clause (c) of that sub-section cause a notice of the receipt 
of the deposit to be posted free of charge at the landlord's 
local office, if any, and in some conspicuous place in the 
village or town in which the non-agricultural land 
comprised within the tenancy or any portion thereof is 
situated, and in the case referred to in clause (d) of that 
sub-section cause a like notice to be served free of charge 
on every person who it has reason to believe claims, or is 
entitled to, the deposit. 

‘one for refund of deposit.—(1) The Court may pay the 

emacs the deposit notified under section 53 to any ye at, 

nae ing to it to be entitled to the same, or may, if it are fie 

Person nt mount pending the decision of @ Civil Court as 
entitled. 

(2) 1f 

Under sy 


date on wi 
absence 


8 


[Q] 


53. 
deposited- 


se (i) of section 53 or 
f three years from the 
deposited may. in the 
be repaid to 


no payment is made under clau: 
-section (1) before the expiration 0! 
hich a deposit is made, the amount 
of any order of a Civil Court to the contrary. 


saui | 


= The Non-Agricultural Tenancy a, 
y Act 

the Gepositor upon his application ang ihi & 194g 
Teturn; 


given by the Court with which the rent Wi 
Etec z as deposi 

(3) No suit or other proceeding shal] 2 ted, 
Government or against any officer of the Constitutes . 
anything done by a Court receiving a deposi “mmen Png be 
nothing in this section shall prevent ae = Under seg; > T of 
the amount of any such deposit from ae entitleg i a 
person to whom it has been paid under thj Sting the same ee 

Penalty fi 7 S section, € fom; 
enalty for refusing to Teceiy, 

55. Penalty for refusi cova 

55. Penalty for refusing to Teceive rent 
money-order or d i = 

a y: r deposited.— If a landlord or his 

without reasonable cause to receive payment agent Tefuse, 
postal money-order or deposited in Court, th 
precluded from recovering. by suit, interest, 
respect of the same, and ence 

pnd the Court may in addition award © 
non-agricultural tenant damages not exceeding twely to the 
per centum in the whole amount claimed by the lie and a hay 

The plea of the existence of any dispute as to the amount of rent 
of or the area of the land comprised in the tenancy shall not be 
deemed to be a reasonable cause under this section : is 

Provided that, when a landlord accepts rent, which has been 
deposited, or remitted by postal money-order, the fact of his 
acceptance shall not be used in any way as evidence that he has 
admitted as correct any of the particulars setforth in the application 
for permission to deposit or in the postal money-order form. 

Arrears of rent. 

56. Liability to sale for arrears.—A non-agricultural tenant 
Shall not be liable to ejectment for arrears of rent, but this tenang 
shall be liable to sale in execution of a decree for the rent thereof, 
and the rent shall be a first charge thereon. ; 

57. Interest on arrears.—(1) An arrear of rent shall bear aia 
interest at the rate of six and a quarter per centum per D ie 
the expiration of the Bengali year in which the rent falls due ® 


5 te is 
date of payment or of the institution of the suit, whichever dal 


earlier. 


e landlord shal 
costs, or damages p 


(2) Nothing in any contract between a landl 
agricultural tenant made before or after the commenc 
Act shall affect the provisions of sub-section(1) relating 
payable on arrears of rent. 

58. Power to award damages on rent 
reasonable cause, or to defendant improperly S" 


emeni 
to interest 


out 


th 
withheld jis m 


ed for rent 
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agt brought for the recovery of arrears of rent. i 
po a the defendant has, without reasonable or Pan 
oe neglect OF refused to cae the amount of rent due by him. the 
i award to the plaintiff. in addition to the amount decreed 
cout and costs. such damages. not exceeding twelve and a half 
pr reat on the amount of rent decreed, as it thinks fit : 

vided that interest shall not be decreed when damages are 

der this section : 
paded pp twh d re 
z provided also that where damages are awarded— 

g the amount of such damages shall not be less than the 
interest accruing up to the date of the institution of the 
suit. and 
interest on the arrear may be awarded from the date of the 
institution of the suit up to the date of payment at such 
rate as the Court directs. 

(2) If. in any suit brought for the recovery of arrears of rent, it 
appears to the Court that the plaintiff has instituted the suit without 
yasonable or probable cause, the Court may award to the 
iefendant, by way of damages, such sum, not exceeding twelve and 
ahalf per centum on the whole amount claimed by the plaintiff, as it 
thinks fit. 

58A. Recovery of arrears of rent-(1) Notwithstanding anything 
contained in any other provisions of this Act or in any other law for 
the time being in force or in any contract the landlord shall be 
‘titled to recover arrears of rent from the non-agricultural tenant 
ftom the year 1940 until the commencement of the Act, provided 
the suit be instituted for the recovery of the same within a year from 
the commencement of the Act. 

(2) The Court shall have the right to grant instalment for 
Payment the period of which shall in no case exceed 5 years. 

Liability of rent on change of landlord or after transfer of 
tenancy, 

59. Non-agricultural tenant not liable to transferee T 
ses interest for rent paid to former ceo 

ee RamstR (1) Be Te eight the 

ee Jandlord's interest is tan eansfer and was 
io i or rent which became due after Se unless the 
ee ee whose interest ss ee See in writing of the 

sfer te a before the payment given n 

wy e non-agricultural tenant. “atl 
Tent to prone there is more than one non-agricul 

€ landlord whose interest is transferre 


(ii) 


tural tenant paying 
d, a general notice 


p” a 
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from the transferee to the non-agricultural ten 
prescribed manner shall be a sufficient Bolea Publisheg ; 
this section. or the Purp M the 

60. Liability for rent before tansfer of t OSes of 
non-agricultural tenant transfers his tenancy pnaneies, 2 
the transferor and transferee shall be jointly ai Whole or fi Na 
the landlord for arrears of rent due before the Piha liable 

Provided that the transferor shall not be "hres b 
for such arrears of rent if the transferee has ` e to the landio; ” 
arrears to the landlord and the fact has bee to pay such 
instrument of transfer. m 

Illegal impositions 

61. Abwab, etc., illegal.—All impositions upon n 
tenants under the denomination of abwab, atha agricultura 
appellations, in addition to the actual rent, shall be ae other le 
stipulations and reservations for the payment of iho and all 
shall be void. Positons 

62. Fine for realisation of abwab, etc.—(1) If a landlord or his 
agent realises from a non-agriculiural tenant any imposition 
declared under section 61 to be illegal, such landlord or agent, as 
the case may be, shall be liable to the same fine to be imposed in 
the same manner, as in sub-section (3) of section 48, and the 
provisions of sub-section (4), (7) and (8) of the said section relating 
to inquiry, fine and procedure shall, mutatis mutandis and so far 
as may be, apply to proceedings under this section. 

(2) An appeal shall lie to the District Judge against an order 
imposing a fine under this section and the order passed by the 
District Judge on such appeal shall be final. 

(3) The imposition of a fine on a landlo: 
under this section shall not operate as a bar 
suit under section 63. 


rd or landlord's agent 
to the institution ofa 


ndlord from non-agricultur! 


63. Penalty for exaction by la y 
e— Every "0 


tenant of sum in excess of the rent payabl 
agricultural tenant from whom, except under any special ‘i 
for the time being in force, any sum of money is exacted a 
landlord in excess of the rent or interest lawfully payable. 
within six months from the date of the exaction. institute 4 iP 
recover from the landlord, in additon to the amount 5° ” sedint 
such sum by way of penalty as the Court thinks fit, not aoe d 
two hundred rupees; or, when double the amoun 6 


ount. 
exceeds two hundred rupees, not exceeding double that am 


entioned in the 


CHAPTER -VII 
Improvements 


‘ ition of “Improvement” — For the purpose of this 
64. «i provements” used with reference to a tenancy 
act ean any work which adds to the value of the non- 
shall ae Jand comprised in the tenancy, which is suitable 
agiu and and consistent with any of the purposes specified 
n 4 for which it is being used and which, if not 
n such land, is either executed directly for its 
s, after execution, made directly beneficial to it, 
the foregoing provisions, shall include the 


executed fe) 
penefit, or 1 
and subject to 
following, namely :- 

(a) laying out of passages or roads, 

(b) providing open spaces for ventilation, 

(c) providing facilities for taking water, 

(d) laying out drainage connections, 

but shall not include any work executed by a non- 
agricultural tenant if it substantially diminishes the value of 
his landlord's property. 

65. Rights to make improvements.—(1) Subject to the 
provisions of sub-section (2) neither the non-agricultural 
tenant nor his landlord shall, as such, be entitled to prevent 
the other from making an improvement in respect of the 
tenancy, 


(2) If both the non-agricultural tenan 
it to make the same improvement th 
enant shall have the prior right to make, it, u 
another tenancy or other tenancies under the sami 

(3) Omitted.1 
SL Te 
1; 

Şub-section (3) of sction 65 was omit! 

8. EA This sub-section runs thus: 

m: y fee realised from non-agricultu 

es any improvement in respec 

A to be an abwab and the provi 
Pply thereto.” 


t and his landlord 
e non-agricultural 
nless it affects 
e landlord. 


ted by E. P. Ord. IX of 


ral tenant for permission to 


D 
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66. Collector to decide question as to ti 


improvement, etc.—(1) If a question arises be. 
tenant and his landlord— 


ight to ii 


tween the ake 


agricultural Non. 


(a) as to the right to make an improvement or 

(b) as to whether a particular work is ani 
the [Deputy Commissioner]2 may, on he 
of either party, decide the question. 

(2) An appeal, if presented within thirty days fro 
of the order appealed against, shall lie to the Distri 
from every order passed by the [Deputy Commissioner} Judge 
sub-section (1) and the order passed by the District J Under 
such appeal shall be final. udge on 

67. (Omitted). 

68. Application to record evidence as to improvement sy 
If any non-agricultural tenant holding any O 
land {***]4 desires that evidence relating to any improvement 
made in respect thereof be recorded, he may apply to the 


Provemen| t 
Application 


m the date 


The words “Deputy Commissioner” were substituted for the 
word “Collector,” by E.P. Ord. IX of 1967. 
Section 67 was omitted by E.P. Ord. IX of 1967. This section 
provides: “67. Registration of landlord’s improvements—(l) A 
landlord may, by application to such Revenue-officer as the 
Government may appoint in this behalf, register any 
improvement which he has lawfully made or which has been 
lawfully made wholly or partly at his expense or which he has 
assisted a non-agricultural tenant in making. 
(2) Every such application shall be in the prescribed form and 
shall contain such particulars and shall be verified in such 
manner, by local enquiry or otherwise, as may be prescribed. 
(3) The Revenue-officer receiving the application may reject iti 
it has not been made within twelve months,— 
(a) in the case of improvements made before the 
commencement of this Act, from the commencement of this 
Act; and 
(b) in the case of improvements made after the 
‘is Eas ees from the date of the completion ol 
pa ete or his landlord” and “to whom an app 
section a e improverment maybe HAN TW He 
Ord, 1X of ieee on 67" were omitted respectively | 
p i 


2. 


3. 


commencement 
f the work. 


lication for 
der sub 
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5 Revenue Officer [ * * * ]4 and such Revenue-officer 
cri on, at a time and a place of which notice shall be 
ee arties, record the evidence : 

o m d that such Revenue-officer shall not so record the 
ovide pe considers that there were no reasonable 
aking of the application, or if it appears to 
t-matter thereof is under inquiry in a Civil 


sped) 


ce } 

for the m 
e subjec 
when any matter has been recorded under this section, 
thereof shall be admissible in evidence in every 
t proceeding between the landlord and the non- 
tenant or any persons claiming under them. 


Section 64 defines “improvements” to mean any 
adds to the value of the non-agricultural land 
the tenancy which is suitable to such land and 
consistent with any of the purposes specified in section 4, The 
work, if not executed on such land, may be executed directly 
for its benefit or after execution it is made directly beneficial 
to it, To explain more clearly, the improvement work need not 
necessarily be made on the land of the tenancy. If a road a 
drainage be made on the land of the tenancy. If a road or 
drainage be made on the nearby land or if facilities are made 
for taking water all these ‘works are improvements of the 
tenancy even though the land of the tenancy is not touched at 
Bee following work may be said to be improvements :- (a) 
ma cons of passages or roads, (b) providing open spaces for 
cut “ 100; (c) providing facilities for taking water, (d) laying 
Gan connections. But a non-agricultural tenant 
value iC any work if it substantially diminishes the 
Wider e landlord's property. 

gricultur. peron 65 both the landlord and the non- 
and, Neith tenant have the right to make improvements on 
improvem = of them could prevent the other from making an 
landlorg in respect of the tenancy. When both the 

d the non-agricultural tenant wish to make the 


subsequen 
agricultural 

Note :— 
work which 
comprised in 


5, The 
bd i « 
the, aa Prescribed” was inserted after the words ‘apply to 


biq. 
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same improvement the non-agricultural] ten: 
the prior right to make it, unless if affects one Shall hay 
other tenancies under the same landlord. er tenancy is 

Under section 66 both the landlord an 
submit application to the Deputy Commi. 
decision on the point whether the landlord 
the right to make an improvement or wh 
work is an improvement. The aggrieved 
appeal within thirty days from the date of the reer a 
Deputy Commissioner to the District Judge and i Of the 
shall be final. S order 

Under section 68 if any non-agricultural ten: 
that the evidence relating to any improvement of the lang 

be 
recorded, he may apply to the Revenue-Officer who will record 
the evidence. But he will not record the evidence if he 
considrers that there is no reasonbale ground fro making the 
application, or if it appears to him that the subject matter is 
under inquiry in a Civil Court. When any matter is recorded 
under this section, the record shall be admissible in evidence 
in any subsequent proceeding betweeen the landlord and the 
tenant or any persons claiming under them. 

The officer who records evidence under sub-section (1) of 
section 68 of the Act shall exercise all the powers which are 
exercised by a Civil Court in the trial of suits, and shall be 
guided by the provisions of rules 5 and 8 of Order XVIII of the 
Code of Civil Procedure, 1908.6 


d the te 

nan 
Ssioner to May 
or the t 


les articular 


ant desires 


es, 1950- 
6. Rule 20 of the East Bengal Non-Agricultural Tenancy Rul 


CHAPTER -IX 
other incidents of non-agricultural tenancies, 


ga. (omitted): ; ; 

3 ejectment except in execution of decree.— No non- 
70. No Í tenant shall be ejected from the tenancy or from 
agit mal gricultural Jand which he holds except in execution 
age of a competent Civil Court. 
ofa der jication of the Transfer of Property Act, 1882, or 

71. App” The provisions of the Transfer of Property Act, 
other ei f any other law for the time being in force, in so far 
1882, oa be applicable and in so far as they are not 
as they tent with the provisions of this Act shall continue to 
ange all tenancies to which the provisions of this Act 
al 


apply- 


Chapter -X (Omitted.)? 


Section 69 was omitted by E.P.Ord. IX of 1967. This section 
provided as follows :- 

69. Eviction of non-agricultural tenants, helding tenancies 
Conditional upon employment in industrial Cans > 
a tenancy is held by a non-agricultural tenant subject S 
condition of employment in any industrial concern, mn in 
tenant sh: all, notwithstanding anything elsewhere con a 
this Act, be liable to be ejected from the land comprise 
2 Such tenancy on the termination of such employment. into 

` Chapter X dealing with conversion of agricultural a IX of 
non-agricultural tenancies was omitted by E.P. Ord. 

1967. This chapter contains s.72 which provides: 


CHAPTER -XI 
Judicial Procedure 
72 & 74 (Omitted).3 


“72 Conversion of agricultural lands 
tenancies in certaimn cases.—(1) A ten: 
being non-agricultural land which is situated B a land not 
which this Act extends or his landlord, may apply t any area ty 
Commissioner for the conversion of such land E the Deputy 
which the provisions of this Act apply, and, on en to 
application, the Deputy Commissioner shall, ea s such 
writing, direct such conversion subject to payment of pee in 
not exceeding twice the rent fro the time being payable for ia 
land, as the Deputy Commissioner may fix : ch 


Provided that no landlord shall be entitled to apply under 
this sub-section except in the case where such land is being 
used by the tenant by whom it is held for any purpose not 
connected with agriculture or horticulture without the express 
or implied consent of the landlord : 

Provided further that no order under this sub-section shall 
be passed without notice, the prescribed process-fee for which 
shall accompany the application, — 

() in the case where such application is made by a tenant, to 
the landlord or the entire body of landlords and to the co- 
sharer tenants, if any, and 

(ii) in the case where such application is made by a ane 
to the co-sharer landlords, if any, and to the tenant oF 
there be more than one tenant to all such tenants. the 
(2) Every order passed under sub-section () mca 

conversion of any land which is not non-agricultural le the 
tenancy to which the provisions of this Act apply ae a shall 
date from which such conversion shall have effect i of the 
specify the rent which shall be payable in resp nt $0 
tenancy into which such land is converted an 
specified shall not be enhanced during a perio 
than fifteen years from the date of such order- 


into non-agy 
-agri 
ant holding «outer 
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(3) An appeal shall lie to the Commissioner of the Division 
order of the Deputy Commissioner under this section 
pe yg presented within thirty days from the date of such order 
il is ‘accompanied by the prescribed fee and the decision of 
an Commissioner on such appeal shall be final. 
the i Notwithstanding anything contained in any other law for 
time peing in force or in any contract, where any land which 
the A non-agricultural land is converted into a tenancy to 
is aA the provisions of the Act apply by an order under this 
a n such land shall with effect from the date on which such 
Senta takes effect become non-agricultural land and the 
son-agricultural tenant of such land shall for the purposes of 
this Act be deemed to have held it as such a tenancy with effect 
from the date on which such tenant or his predecessor-in- 
interest was first inducted into the land: 

Provided that if such tenant acquired a right of occupancy 
in such land under the provisions of the Bengal Tenancy Act, 
1885, or the Sylhet Tenancy Act, 1936, before such 
conversion, the tenancy comprising such land after such 
conversion shall, nothwithstanding anything contained 
elsewhere in this Act, be deemed to be a tenancy to which the 
provisions of section 7 apply. 

3. Section 73 and 74 were omitted by E. P. Ord. IX of 1967. 
These sections provide as follows : 

“73, Regard to be had by Civil Courts to entries in record-of- 
‘ights.—In all areas for which a record-of-rights has been prepared 
i pursuance of an order made under section 27 and finally 
published, a Civil Court shall, in all suits between landlord and 
non-agricultural tenant as such, have regard to the entries in such 
"cord-of-rights relating to the subject-matter in dispute which may 
iro diced before it, unless such entries have been proved by 
7 one to be incorrect; and, when a Civil Court passes a ia 
. with such entries, it shall record its reasons fo. 

ch execution of decrees for arrears of rent y e v 
Order jon Notwithstanding anything a ae 
®Dplicatio in Schedule I to the Code of Civil Proce papi a 

tona for the execution of a decree for ert MT pa wade 
a lags land’ obtalned by = mer io interest in the 
Ton-agticure of the decree unless the landlor i 
ural land has become and is vested in him. 
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75. Relief against forfeitures in certain eas 
the ejectment of a non-agricultural tenant, on ao Suit fy 
he has used the non-agricultural land in a © groung tha 
renders it unfit for use for any of the Ditiptises ner which 
section 4, shall not be entertained unless the ; SPecifieg in 
served in the prescribed manner, a notice in inne has 
non-agricultural tenant— tin, 

(i) specifying the particular misuse complained a 

» and 


(ii) if the misuse is capable of remedy 
tenant to remedy the same, ' 


& ON the 


requiring the 


and the tenant has, where the misuse is capable of r 
failed within a reasonable time from the date of the aii 
the notice to remedy the misuse. 


Note :—Section 75 governs sections 7 and 9 of this Act 
Section 7(1) provides that the tenant holding the non. 
agricultural land comprised in such tenancy shall not be 
ejected by his landlord from such land except on the ground 
that he has used such land in a manner which renders it unfit 
for use for any of the purposes specified in section 4. 
Similarly, section 9(1)(i) provides that the tenant of certain 
tenancies as mentioned in the section may be ejected on the 
ground that he has used such land in a manner which renders 
it unfit for use for any of the purposes specified in section 4. 
Section 70 lays down that even if the non-agricultural tenant 
is liable to be ejected on the ground of misuse under any of the 
said sections, the landlord is not entitled to eject the tenant 
without obtaining a decree of a competent civil Court in a sul 
brought for the purpose. Section 75 lays down a ane 
precedent to the institution of a suit for ejectment he 
landlord should serve on the tenant before filing such a en 
notice, specifying the particular misuse and where mer 
is capable of remedy, requiring the tenant to remedy 
The object of the notice under this section is to pi dying the 
an opportunity of avoiding ejectment by reme jy with 
misuse if that is possible. If the tenant a ee bring 
the demand within a reasonable time, the Jandlor t complied 
a suit for ejectment. If the condition precedent iS j 


medy, 
TVice of 


the same 
the tenant 
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suit for ejectment cannot be entertained by the 

e 

cout es where misuse is not capable of remedy, all that 

uires iS that a written notice should be given by the 
d for determination of the tenancy. 

dlor 


6. (omitted)-4 
5 pelivery of possession of land sold for arrears of rent 
117. 


cn has any structure erected on it by a non-agricultural 
whic {Where a non-agricultural tenant or his predecessor- 
te a eat: nas erected any structure on any non-agricultural 
aoe d by such tenant and such land is sold in execution [. . 
i of a certificate signed under the Bengal Public Demands 
Recovery Act, 1913, for arrears of rent due in respect of such 
pnd, the purchaser shall be entitled to obtain delivery of 
possession of the land sold by the removal of such structure : 

Provided that the judgment-debtor shall be allowed 
reasonable time by the Court to remove such structure from 
the property sold before the possession of such property is 
delivered to the purchasers : 

Provided further that it shall be open to the purchaser to 
obtain possession of such land together with such structure on 
payment of such compensation for the value of such structure 
to the judgment-debtor as may be agreed upon bteween the 


cas 


j foe was omitted by E.P. Ord. IX of 1967. This section runs 
us :- 
“76. Protection of the interest of an under-tenant having the 
rights and liabilities of a tenant in case of sale for arrears of 
Tent.—Where the interest of a non-agricultural tenant in any 
non-agricultural land is sold in execution of a decree or of a 
hee signed under the Bengal Public Demands Recovery 
ct, 1913, for arrears of rent due in respect of such land, the 
Purchaser shall take free from all encumbrances which may 
mea been created by such non-agricultural tenant or his 
ý cessor in interest and is subsisting immediately before 
inde ee takes effect, but subject to the interest of any 
of Aen having under-section 22 the rights and liabilities 
5 enant.” 


167 res “of a decree or” were omitted by E.P. Ord. 


6 


IX of 
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purchaser and the judgment-debtor or, in thes 949 
Si 


do not agree, as may be determined by the Fes Where the 
tion by the purchaser, and, on payment of such co n applica 
tii n 


| feasts om attachment of non-agricultural tenancies on 
o. Re court of the amount of decree or on confession of 


inti js 
p in the decree-holder.—(1) The provisions of rules 58 Ti 


the interest of the judgment-debtor in such stru Pensation, | Pijsfaction RAE of Order XXI in Schedule I to the Code of Civil 
vest absolutely in the purchaser. cture Sha | $ 63 b0 908. shall not apply to the interest of any non- | 
78—84. (Omitted).6 | proce ae tenant in any non-agricultural land attached in ` 
| gioul m a decree for arrears due thereon. l 
eset oe an order for the sale of the interest of any non- 
6. Sections 78, 79, 80, 81, 82, 83 and 84 w [l ral tenant in any non-agricultural land in execution of i 
ere omi jcultu! has been made, the interest of such non-agricultural 


E.P.Ord. IX of 1967. These sections provid tted h agri 
“78. Purchase of non-agricultural tenon as follows ;. y such a decree 
decre for arrears of rent to take effe 


land shall not be released from attachment unless, 


y in exec, in such 
ution ofa tenant in cked down to the auction-purchaser, the amount of 


ct from the | t is kno 
coe of mie sale.—Notwithstanding ae | ee including the costs decreed together with the costs 
contained in the Code of Civil Procedure, 19 ing | the ch interest to sale is paid into Court, or the 


08, whenever inourred in bringing su 


w ae E aes pon en bai errs non- decree-holder makes an application for the release of such interest 

of rent and the sale is confirmed, the püre alae from such attachment on the ground that the decree has been 
effect from the date of confirmation of the sale. © tiffed out of Court. 

79. Rules for disposal of sale-proceeds.—(1) In disposing of (3) The judgment-debtor or any person whose interests are 

the proceeds of a sale of the interest of a non-agricultural affected by the sale may pay money into Court under this section. ; 

81. Amount paid into Court to prevent sale to be a mortgage } 


tenant in any non-agricultural land in execution of a decree 
for arrears of rent the following rules instead of those debt on the tenancy in certain cases.—(1) When any person whose 
contained in section 73 of the Code of Civil Procedure, interests are affected by the sale of a tenancy of a non-agricultural 


(a) cee Ren ooa oa To der e a tenant advertised for sale in execution of a decree for arrears of rent 
incurred by him in bang the tenancy to sale; due in respect thereof or in execution of a certificate for arrears of 
(b) there shall, in the next place, be paid to the decreeholder | fat due in respect thereof signed under the Bengal Public 
the amount due to him under the decree in execution of Demands Recovery Act, 1913, pays into the Court the amount yk 
which the sale was made; requisite to prevent the sale— 
(c) if there remains a balance after these sums have been ee la) the amount so paid by him shall be deemed to be a debt 
there shall be paid to the dcecree-holder therefrom bearing interest at six and a quarter per centum per annum 


his section and any oe 
ect of the tenan 
he date of the (b) 


and secured by a mortgage of such tenancy to him; 

his mortgage shall take priority over every other charge on 
i i such tenancy other than a charge for arrears of rent; and 
the payment of the = (c he shall be entitled to possession of the tenancy as 
expiration a e mortgagee of the non-agricultural tenant, and to retain 
Je be pale t, for Possession of it as such until the debt, with the interest 


costs of application made under t 
which may have fallen due to him in resp! 
between the institution of the suit and t 
confirmation of the sale; 

(d) the balance (if any) remaining after 
mentioned in clause (c) shall, upon the 


months from the confirmation of the sa the Court 
judgment-debtor upon his application ume ad 2) due thereon, has been discharged. 
reasons to be recorded in writing, otherwise ider’s right v ich Nothing in this section shall affect any other remedy to 
(2) If the judgment-debtor disputes the denen Sal sub-section Ags Such person would be entitled. 
Hine a ee ait oa of ean on rc determinatio” tent n Inferior tenant paying into Court may deduct from 
3 urt shall determine the dispute. Adve, Vhen a te i f this Act apply is 
shall have the force of a decree. Vertise, for ee A to which the provisions © 
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(a) in execution of a decree for arrears of = 
such tenancy from a superior none nt due Tes 
defaulting, or agricultura] aw 

(b) in execution of a certificate signed un Äer Enant 

Demands Recovery Act, 1913, for aa Bengal Puy 
respect of such tenancy from a aneo Of rent di 
tenant defaulting or NON-agriculins 

when such sale is set aside under rule gg of . 

sot o 

Schedule 1 to the Code of Civil Procedure, 1908 rder xy i 
non-agricultural tenant pays money into Court in eras an 

or set aside the sale, as the case may be, such 
agricultural tenant may in addition to any other Temed: z 
him by law, deduct the whole or any portion of the T oiei for 
from any rent payable by him to his immediatate Jandi SO paid 
landlord, if he is not the defaulter may, in like manner. ce that 
amount so deducted from any rent payable by him to his p the 
landlord, and so on until the defaulter is reached. eii 

83. Decree-holder may bid at sale, judgment-debtor may 
not.—(1) Notwithstanding anything contained in rule 72 of Order 
XXI in Schedule I to the Code of Civil Procedure, 1908, the holder 
of a decree for arrears of rent in respect of a tenancy of a non- 
agricultural tenant in execution of which such tenancy is sold may, 
without the permission of the Court, bid for or purchase the 
tenancy. 

(2) The judgment-debtor shall not bid for or purchase a 
tenancy so sold. 

(3) When a judgment-debtor purchases by himself or through 
another person a tenancy so sold, the Court may, if it thinks fit, on 
the application of the decree-holder or any other person interested 
in the sale, by order set aside the sale, and the cost of the 
application and order and any deficiency of price which m 
happen on the resale, and all expenses attending it shall p 
by the judgment-debtor. 

84. Meaning of “arrears” and “arrears of rent”. 
pose of this chapter the terms “arrears” and “arrears of 
be deemed to include interest decreed under sechor u of 
damages awarded in lieu of interest under sub-secuo 
section 58. 


fering 
ler to Prevent 
inferior Non. 
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CHAPTER -XI 
Miscellaneous 


gs. Bar to application of Act to certain lands and to 
j cases.-—(1) Nothing in this Act shall apply to — 
(a) any land vested in, ox in the possession of — 
@ a port authority of a port, or 
ü) a railway administration, or 
üii) any local authority, or 
p) any lease in respect of any forest-rights or rights over 
fisheries Or rights to minerals in any non-agricultural 
Jand, or 
(c) any land acquired under the land Acquisition Act, 
1894, or under any other law, for the use of any 
Department of the Government, or 

(d) any other land in the possession of the Government, or 

(e) any land held unde a public wakf or a trust for public 

purpose. 

(2) Nothing in this Act shall apply to any non-agricultural 
land held by a tenant under the Government: 

Provided that the right vested in a a tenant by the 
provisions of this Act shall not be divested by the acquisition 
of the superior right only in the land by the Government. 

Note :—Section 85 gives a description of the land to which 
the Act does not apply. Under sub-section (1) the East Bengal 
Non-Agricultural Tenancy Act, 1949 has no application in 
Tespect of any land vested in or in the possession of a Port 
authority, Railway administration or a Local authority. Nor 
does it apply in case of any land required by the Government 
p the Land Acquisition Act, or under any other law. There 
a another classification of land with regar d Lode cote the 
tena as no application. One such class of land is “any rae 
itn the possession of the Government” as desenbea ws a 
A n 85(1)(a) of the Act. Section 85(1)(d) applies only to lan 

er than that which comes within the meaning of the other 


D 
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provisions of the said enactment. l The Act diss 


its operation any land held under a Public wak Cludes fo A 
or 


public purpose and any lease in respect of any fo Tust for 
rights over fisheries or rights to minerals Test-rights i 
agricultural land. n any non, 

In a Calcutta case.? it was held that the 
local authority within the meaning of section 
Act and that the provisions of section 85 ap 
vested in a Municipal Corporation irrespec 
those lands are within or outside the munici 
corporation. As the suit land having vested 
tion, the Act would have no application. 

The word “possession” as used in section 85 inch 
possession howsoever obtained, irrespective of fe 
whether it is obtained by acquisition, by requisition, 7 
negotitation or in any other manner, legal or otherwise.3 ý 

The term “possession” in clause (d) of section 85(1) of the 
Act means actual “physical possession” and does not include 
constructive possession, namely possession which is 
attributed to the Government having obtained property under 
requisition and having allotted the same to somebody else 
who has been physically possessing the land.4 

Sub-section (2) also excludes the operation of the Act with 
regard to any non-agricultural land “held by a tenant under 
the Government.” Under the proviso to this sub-section, the 
right vested in a tenant by the provisions of this Act cannot be 
divested by the acquisition of superior right in that land by 
Government." The decision on this point has been affirmed 
by a Full Bench in the case of Haji Akhtaruzzaman v. 


Corpo: tön, 

85{a) (ity) wh 
PIy to all lan T 
tive of Whethe, 
Pal limits of the 
in the corpor. 


1, Abdul Maleque Laskar v. Begum Tayebunnessa, (1964) 18 DI? 
618 : PLD 1966 Dhaka 217 : PLR 1964 Dhaka 1190. 72 (SC) 
Girja Prasad Paul v. Corporation of Calcutta. AIR 19% 
2391 

js DIR 
3. Abdul Maleque Laskar v. Begum Tayebunnessa. teed 8 
618 : PLD 1966 Dhaka 217 : PLR 1964 Dhaka 1190. 
Ibid. 
Brindaban Chandra Chowdhury v. Mst. Rezia 
16 DLR 77 : PLR 1963 Dhaka 1051. 


tw 


Begum. (198) 


Oe 
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ath Pal.® 1f a tenant has already acquired a right under 
ovision of this i ct an ereafter the Government 
mhe Pl the superior right of the tenant, the right vested in 
acd’! t cannot be divested by the subsequent acquisition of 
erior right by the Government.’ In the instant case it 
the au that in the light of the proviso to section 85(2) of the 
was nant in respect of non-agricultural land would not be 
f d of right reposed in him by the provisions of Act on 
se ound of acquisition of superior right in the land by 
the i The right vested in a tenant by the provisions of 
oe is the right to take advantage of the provisions of the 
the A cluding a right which is immediately enforceable and 
= a right which is enforceable in future, on the happening 
ofa contingency. 

section 85(2) of the Act does not bar the application filed 
by the opposite parties under section 24 to the Act. 

85A. Appeal. (1) An appeal against an order passed by the 
Deputy Commissioner determining compensation under the 
proviso to sub-section (1) of section 9 or the proviso to section 
20 shall, if presented within thirty days of such order, lie to 
the Commissioner of Division. 

(2) The Board of Revenue may, at any time, on its own 
motion or on application, revise any order passed by the 
Commissioner of the Division on appeal under sub- 
section(1)]8 


86. Certain contracts not to affect the provisions of the 
4ct.—Nothing in any contract between a landlord and a non- 
agricultural tenant made before of after the commencement of 
this Act shall take away or limit the rights of such tenant as 
Provided for by this Act, and any contract which is 
‘ontravention of the provisions of this section or which is 
Gece eT 
8 (1965) 17 DLR 384 FB : PLD 1967 Dhaka 546 : PLR 1966 

Dhaka 213. 

Haji Akhtaruzzaman v. Jadunath Pal. (1965) 17 DLR 384 FB : 


PLD 1967 A ca 213. 
8. 7 Dhaka 546 : PLR 1966 Dhaka EP. Ord. IX of 


ction i 85 by 
1967, 85A was inserted after section y 


ya | 
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inconsistent with, or purports to alter the a 949 


provisions of this Act, shall, to the = of, any ag 
contravention or inconsistency or to the in Xtent o e 
ent if 


alter such effect, be void and without effect, Purports : 
87. Jurisdiction in proceedings under thi 

under this Act a Court is authorised to make Sa Act Ahe 

application of a landlord or a non-agricultural 1 On the 

application shall be made to the Civil Court oie i; the 

jurisdiction to entertain a suit for possession Bic have 

agricultural land comprised in the tenancy in ¢ the non. 


with which the application is made. Onnection 


88. Application of the provisions of the Act to all beng; 
suits appeals and proceedings and unexecuted eg 
ejectment.—The provisions of this Act shall apply to all Sin 
appeals and proceeding including proceedings in execution r 
the ejectment of a non-agricultural tenant which are ar 
at the date of the commencement of this Act and also ia 
decrees passed for the ejectment of a non-agricultural tenant 
which have not been executed and are not barred by 
limitation and in respect of which no proceedings in 
execution are so pending, and the tenants against whom such 
suits, appeals or proceedings are so pending or such decrees 
have been passed shall not be liable to be ejected on any 
ground except under the provisions of this Act. 

89. Saving of limitation.—In computing the period 
provided by any law for the time being in force for the 
execution of a decree for ejectment which was stayed under the 
Bengal Non-Agricultural Tenancy (Temporary provisions) 
Act, 1940, or for the institution of a suit for the ejectment i 
non-agricultural tenant, the period during which the said m 


continued in force shall be excluded. | 
ssession—" | 
d for which 
non 


89A. Calculation of the period of p° 
calculating for the purposes of this Act the perio 
amy non-agricultural land has been held by any 
—_— 
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val ten ant, the period for which such tenant has held 
poa while the Bengal Non-Agricultural Tenancy 
provisions) Act, 1940 has been in force shall be 


incl a peal of Bengal Act IX of 1940 and Assam Act X of 
The Bengal Non-Agricultural Tenancy (Temporary 
Act, 1940, and the Sylhet Non-Agricultural Urban 
Act, 1947, are hereby repealed. 


9 47.0 
visions) 
s Tenancy 


2) All rents set 
eedings instituted and other things duly done under the 
roc 


t Non-Agricultural Urban Areas Tenancy Act, 1947, 
4 in so far as they are consistent with the provisions of 
A m be deemed to have been respectively settled, issued, 
instituted or done hereunder. 

g1. Rules.—(1) The Government may, subject to the 
condition of previous publication, make rules for carrying out 
the purposes of this Act. 

(2) In particular and without prejudice to the generality of 
the foregoing power, such rules may provide for all or any of 
the following matters, namely :- 


tled or orders issued, suits or other 


I + + + 19 
[( the manner of determining compensation referred to 
in the proviso to sub-section (1) of section 9 and in the proviso 


to section 20;]10 


9. Clauses (a) and (b) were omitted by E.P. Ord. IX of 1967. The 
clauses run thus :- 
“(a) the manner in which the landlord or the tenant may apply 
to the Court under sub-section (2) of section 8; 
lb) the determination of a fair and equitable rent referred to in 
10 sub-section (3) of section 11; be é 
» Clause (c) was substituted for clause (c). ibid. the original 
Clause (c) runs thus :- 
(c) the limit of enhancement of rent referred 
(1) of section 19 and the manner of determination O! 
referred to in sub-section (2) of that section; 


to in sub-section 
f rent 


“a 


D Lf 
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(d) the forms of the notices referred to in a 
the amount of the process-fees referred to in the 
i + + + m 
rr) the Revenue-officer referr ; 
sedi 68.]12 ed to in Sub-section o 
(s) the manner of service of notice issued unq 
where the mode of such service is not provided in 


ction 9, 

i i 
4 + an 
Said Section 


er this 4, 
this Act, É 


11. Clauses (e), (f, (9). h), ©, 0, (1). U, (m), (n), (0), 4 ) 
were omitted, ibid. These clauses runs thus :- » (P), (Q) and i 

“(e) the manner of making a survey and preparin; oe 
rights in pursuance of an order under section 27 T 
procedure to be followed and the powers to be fs a 

TCised 
by Revenue-officers when an order under the said section 
is made; 

(f) the form ofa settlement rent-roll referred to in section 29, 
the manner of preparing the same and the particulars to be 
specified therein; 

(g) the division of a tenancy and the apportionment of the rent 
under clause (b) of section 30; 

“(h) the manner and period of publication of a draft settlement 
rent-roll under sub-section (1) of section 31 and the 
disposal of objections under that sub-section; 

(i) the Revenue authority referred to in sub-section (1) of 
section 32; 

(j) the publication of the date of confirmation of a settlement 
rent-roll under sub-section (3) of section 32 and the place 
and times of inspection of such roll: 

(k) the Revenue authority referred to in sub-sec' 
section 33, the manner of presentation of appeals 
authority and the Board of Revenu! 
which such appeals shall be presented um 
sub-section; 

(U the settlement of rents referred to in sectio! 

(m) the manner of payment or tender of rent by 
order under section 44; 


tion(1) of 
to such 
within 


n 38: 
postal money” 


Appendix 
NON- AGRICULTURAL TENANCY RULES, 1950 
1286 LR. 2nd March 1950 (Gazette, 30th March 1950). 
No. ‘se of the power conferred by section 91 of the Non- 
percis? | Tenancy Act, 1949 Act XXIII of 1949), the 
agricul ieased to mkae the following rules, namely :- 


governor j n I 
1 short title—These rules may be called the Non- 
cult ural Tenancy Rules, 1950, ' 


2. Definition.—In these rules, unles there is anything 

ygnant in the subject or context— 
rep (1) “the Act” means the Non-Agricultural Tenancy Act, 
1949 Act XXIII of 1949); and 

(2) “section” means a section of the Act. 

3, The manner of making an application under sub- 
section 2 of section 8—An application under sub-section (2) of 
section 8 shall be accompanied by a duly authenticated copy 
of the lease sought to be renewed and shall state— 


‘(n) the forms to be used generally or for any particular local 
area or class of cases for the receipt and counterfoil 
referred to in section 46 and for the statement of account 
referred to in sub-section (2) of section 47 and the 
particulars to be specified in such receipt, counterfoil and 
statement; 

(o) the cost of transmission of the money deposited in the 
cases referred to in clauses (a) and (b) of sub-section (1) of 
section 51 and the amount of the fee referred to in clause 
(d) of sub-section (2) of that section; 

(p) the manner of publication of the general notice referred to 
in sub-section (2) of section 59; 

(Q) the form of, the particulars to be contained in, and the 
manner of verification of, applications referred to in sub- 
section (2) of section 67; 

(t) the amount of process-fee referred t 
to sub-section (1) of section 72 and the amo 

12. Cla referred to in sub-section (3) of that section; 
use (rr) was inserted after clasue (r) so omitte 

IX of 1967. 


o in the second proviso 
unt of fee 


d by E.P.Ord. 


Set, 


JT 
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(ü the name and address of the 
applicant is the tenant) or of the 
applican is the landlord); 


Pres 
Sy lord f 
tenant lit he 
(ii) the area and description of the lista a8 the 
Khatian No. If any, and the mauza, thana as its Plot a 
which the land is situated; and distrigt | 
(iii) the existing rent; vt 
(iv) the rent demanded or offered for the 
lease; and Tenewal of the 
(v) the grounds on which the application is mad 
4. Determination of a fair and equitable rent e. 
sub-section (3) of section 11—In determi: 
equitable rent under sub-section (2) of section 
may also take into consideration the revenue o 
the land by the immediate landlord of the ten; 


Teferred toin 
ning fair ang 
11, the Court 


T Tent paid for 

` ant. 

5. The limit of enhancement of rent referred to in sub. 
ub- 


section (1) of section 19 and the manner of determination of 
rent referred to in sub-section (2) of that section.—(]) The al 
of an undertenant holding the land under a tenant who holds 
such land at a fixed rent or free of rent shall be liable to 
enhancememnt up to a limit not exceeding one and a half time 
the rent which, in the opinion of the Court, would have been 
payable for the land by the tenant had the rent been fixed 
under the provisions of sub-section (3) of section 11. 


(2) For the purpose of sub-section (2) of section 19, the rent 
payable by a tenant for a portion of land comprised in his 
tenancy shall be determined at an amount which the Court 
thinks fair and equitable having regard to the proportionate 
area, market value and assets of such portion in relation to 
the entire tenancy. 


6. The forms of notices referred to in section 23, th 


amount of process fees referred to in the said section and the 
manner of service of such notices—(1) Notices under section 
Shall contain so far as may be possible, the particulars oe 
in Form No.1 appended to these rules. The party eoneem 
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fie before the Registering-officer, Civil Court or 
shall officer, as the case may be, one notice giving the 
pen ar of the transfer and the names of all landlord and 
pati “gharer tenants who are not parties to the transfer, with 
a co ppek al addresses and as many copies giving the said 
corre’ jars as are necessary in order that one copy may be 
asticu each such landlord and also to each such co-sharer 
where necessary : 
d that where several tenancies held under the 

E Jandlord or with same co-sharer tenants are included in 
ae ment of transfer, all such tenancies may be included 
am notice for each such landlord or co-sharer tenant. 
in 2) With each copy of the notice, the party shall file— 

(ja postal registration envelope with the name and 
address of the party on whom the notice is to be served duly 
written thereon, 

(i) requisite postal stamp for sending the notice by 
registered post with acknowledgment due together with an 
acknowledgment slip duly filled in, and 

(iii) a process fee of annas four to be paid in Court fee 


stamp for meeting the cost of labour involved in sending the 


gent to 
tenant, 
provide: 


notice, maintenance of registers, etc. 

(3) The registering officer, Civil Court or the revenue- 
officer, as the case may be, shall forthwith serve the notices 
by registered post with acknowledgment due. 

(4) If the notice is returned undelivered or the 
acknowledgment for it is not obtained and on scrutiny it 
appears to the Registering-officer, the Civil Court or the 
Revenuie-officer, as the case my be, that the address furnished 
by the Party is ‘correct, the notice shall be served by affixing a 
Copy in the office of the Registering-officer, the Civil Court or 
the Revenue-officer, as the case may be, for a period of one 
month and such notice shall thereupon be deemed to have 
been duly served. 


“sat 


172 
10 


7. The manner of and the Procedure fo; 
T maki 


and preparing a record-of-rights under sectio, ga Sum, 
to be exercised by Revenue-officers in connect 27 as, ey 
(1) In following the provisions of Chapter coe tem 
Tenancy Act, 1885, and the rules made the of the ie 
down in clause (b) of section 28, a Revenen as in 
any stage of the procedure considereq ai ficer ay Bes 
Director of Land Records and Surveys, €cessary by th 
(2) When a Revenue-officer is appointed le 
making a survey and preparing a TPose 
Chapter VI of the Act, he may a A apota its Ai 
without the additional designation of ‘Seiticnenr with or 
“Assistant Settlement Officer.” Every such oo 7 
exercise all the powers of a Revenue-officer under hae shal] 
also under the Bengal Tenancy Act, 1885, and ote rok and 
the rules made under the latter Act, in so far as Aea T VII of 
relate to the making of a survey and the cite en 
record-of-rights. ofa 


for the pu 


8. The form of a settlement rent-roll referred to in section 
29, the manner of preparing the same and the particulars to be 
specified therein.—(1) The settlement rent-roll referred toin 
section 29 shall be prepared in Form No. 2 appended to these 


rules and shall contain the particulars specified in the said 
form. 


(2) Before preparing the roll, the Revenue-officer shall 
issue a proclamation informing the landlords and tenants 
concerned of the time and place at which the preparation of 
the roll will begin. A copy of the proclamation shall also be 
affixed to the notice-board of his office and of the Thana and 
the sub-registry office within the jurisdiction of which the 
lands are situate. In case of municipal areas, a copy shall also 
be affixed to the notice-borard of the municipal office. 

(3) When determining the entries of fair and equitable ja 
to be made in the roll, the Revenue-officer shall read paren 
cause to be read out in his presence the principal ae 
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M he land of each tenant and under-tenant, the 
cast né a of such land and the fair rent which he Proposes 


ate. The fair rent which he untimately estimates shall 


toe rered in the roll with his own hand. 


pe e”! a“ division of a tenancy and the apportionment of the 

9. Jer cla use (b) of section 30.-—-When non-agricultural 
sent un j comprised in a tenancy which includes agricultural 
jands Pa zipp ementary Form No. 2-A annexed to these rules 
jands, used to show how the non-agricultural lands have 
shall be lei and the tenancy and its existing rent have been 
been a accordance with the provisions contained in 
ne (b) of section 30. The non-agricultural lands shall then 
cl 


pe dealt with in Form No. 2. 

10. The manner and the period of publication of a draft 
settlement rent-roll under sub-section (1) of section 31 and the 
disposal of objections under that sub-section.—(1) The 
Revenue-officer shall cause a draft of the roll thus prepared to 
be published, by placing it for public inspection free of charge, 
for a period of not less than one month, at such convenient 
place as he may determine. A proclamation informing the 
landlords and tenants of the place at which the roll will be 
open to public inspection and the period during which it will 
be open to such inspection and during which objection may be 
made under sub-section (2) of section 31 of the Act, shall be 
previously published in the same manner as laid down in sub- 
tule (2) of rule 8. 

(2) Any person, who deems himself aggrieved by any entry 
in or omission from the draft roll, may make an objection by 
application in writing to the Revenue-officer within the 
aforesaid period of publication of the draft roll. 

(8) Every such application shall be disposed of by the 
Revenue officer after notice to the applicant and other parties 
concerned in the matter of the objection, allowing them an 
°PPortunity to be heard at a place which shall ordinarily be i 
* near the village or municipal ward where the land is 


Soat] 
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situate. The Revenue-officer shall recoord his 
each order passed on an objection. Teasons 

11. The revenue authority referred toin sub. 
section 32.—The Director of Land Records ies Section Uat 
be the revenue authority to whom a Settlement ig. 
be submitted for confirmation under sub-section a) 
32. 

12. The publication of the date of confirmatio, 
ment rent-roll under sub-section (3) of section 
place and time of inspection of such roll.—When the roll 
been confirmed, it shall forthwith be returneq by the D has 
of Land Records and Surveys to the Revenue-officer shail 
cause the date of confirmation to be published by notification 
in the Official Gazette. A certified copy of the Toll shall re. 
main open to public inspection in the Collector's Office for a 
period of three months from the date of the said notification, 

13. The revenue authority referred to in sub-section (1) of 
section 33, the manner of presentation of appeals to such 
authority and the Board of Revenue and the period during 
which such appeals shall be presented under the said sub- 
section—(1) The revenue authority referred to in sub-section 
(1) of section 33 to whom an appeal under the said sub-section 
shall lie in the first instance shall be the Commissioner of the 
Division. 


N Of settle, 
32 and the 


irector 


(2) Every appeal under sub-section (1) of section 33 shall be 
in writing and shall, in the case of an appeal to the 
Commissioner of the Division, state clearly the particular 
entry or omission appealed against and, in the case of = 
appeal to the Board of Revenue, be accompanied by a certifie 
copy of the order against which the appeal is iter’ to the 

(3) An appeal under sub-section (1) of section E oe one 
Commissioner of the Division shall be presented en of 
month from the date of notification publishing i peal 
confirmation of the settlement rent-roll to waich ere 
relates and an appeal under the said sub-section to 


O 4 
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shall be presented within one month from the date 


yenue pealed against. 


of Re der ap! 
fthe or manner of payment or tender of rent by postal 
a wot under section 44.—When rent is sent by postal 
| poney ora the money-order shall be prepared in the form 
one’ ee rent money-order and shall be made payable at 
provided rd’s village office or if any other, place has been 
| the ei py the landlord for the payment of rent at such 
appoint the money-order shall be addressed to the landlord 
| Lt aa according as rent has been previously paid to the 
word himself or his agent. 
| 15. The form of receipt and counterfoil referred to in sub- 
ection (3) of section 46 and the particulars to be specified 
therein.— Receipt and counter-foil referred to in sub-section 
g of section 46 shall, for general use, be in Form No.3 
| appended to these rules and contain the particular specified 
| therein. 


16. The form of statement of account referred to in sub- 
| æction (2) of section 47 and the particulars to be specified 
therein.—The statement of account referred to in sub-sectioin 
| Q) of section 47 shall, for general use, be in Form No. 4 
| appended to these rules and contain the particulars specified 
| therein, 
17. The cost of transmission and the amount of the fee 
| Mired to in clause (d) of sub-section (2) of section 51.—{1) For 
the cost of transmission of money deposited in cass (a) and (b) 
| fsub-section (1) of section 51 referred to in clause (d) of sub- 
‘ction (2) of that section, the fee payable for sending the 
mount by Postal money-order shall be levied. 
ty abe deposites of rent in cases (c) and (d) of Subsection. 
0) of me 51, the fee referred to in clause (d) of sub-section 
wale» at section shall be levied according to the following 


oray sum Not exceeding TKS... ee en eed 
a any sum exceeding Tk. 5 but not exceeding Tk. 10. ........2 


sean S 


Q 
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On any sum exceeding Tk.10 but not exceedin, 
On any sum exceeding Tk.25, four annas es E Tk.25 
sum of Tk.25 and four annas for the Gece Gps compie 
that, if the remainder does not exceed Tk.19 i er: TOVideg 
shall be only two annas : provided also that e c 
the fee exceed the sum of Tk.5. 


arge fop 
i it 
Ìn no case sh is 


18. The manner of publication of the 
referred to in sub-section (2) of section 59 ; The 
of transfer referred to be in sub-section (2) of sect Tal noti 
Act may be published by the transferee by fixing ia 59 af the 
notice to the tenants in the village office of the | pa da 
the presence of not less than two persons, in Or, in 
conspicuous place on the lands, and by proclaiming a 
tenants by beat of drum in every village to which the ics 
extends that the interest of the former landlord has passed i 
the transferee. The transferee may, if he thinks fit, apply for 
service of the notice to the Court having jurisdiction to 
entertain a suit for arrears of rent of the land, and the Court 
shall thereupon serve the notice on payment of the process fee 
provided in the rules made by the High Court. 


Seneral DOticg 


19. Landlord's improvements.—(1) Applications from 
landlords under section 67 for the registration of 
improvements shall be made to the Collector of the district. If 
any such application be presented to any other revenue 
officer, he shall forward it for orders to the Collector. 

(2) As far as practicable, the application shall be in Fom 
No.5 appended to these rules. The Collector shall either aa 
the application personally or shall depute a Revenue- off 
not below the rank of Kanungo, to make the verification. I 
all cases, the verification shall be by local inquiry- the 

(3) Before holding a local inquiry under subrule O 
Revenue-officer shall give, in such manner as cone i the 
notice to the applicant and the tenants sant date 
application of his proposed local innquiry and © 


__ a 
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The expenses of such notice shall be borme by the 


je (2) shall ascertain whether the work in question was 
yu ut and, if so, at what time, at what cost, and at whose 
ed 0 i what proportion the expenses were borne by the 
a whether the work is an improvement as defined in 
an 64 of the Act, and was lawfully made by the landlord 
what tenants have been benefited thereby and to what 
a The Revenue-officer shall embody in a proceeeding the 
wr of his local inquiry. When an officer other than the 
olectOr has made the local inquiry, he shall submit the 
proceeding to the Collector. 
(6) The Collector, after considering the proceeding of the 
Ical inquiry and after holding such further inquiry as he 
thinks necessary, shall pass an order directing or refusing the 
registration of the landlord’s improvement. 

20. Power of officers recording evidence as to 
improvements.—The officer who records evidence under sub- 
section (1) of section 68 of the Act shall exercise all the powers 
which are exercised by a Civil Court in the trial of suits, and 
shall be guided by the provisions of rules 5 and 8 of Order 
XVIII of the Code of Civil Procedure, 1908. 


21. Conversion of land not being non-agricultural land 
into non-agricultural tenancy.—(1) An application under sub- 
section (1) of section 72 for the conversion of any land not 


being non-agricultural land into a non-agricultural tenancy 
Shall state— 


È (J the area and description of the land and, if the land 
hai only a portion of a tenancy, also the area and 
ne of the entire tenancy, with relevant plot and 


Ita? Nos. and the mauza, thana and district in which the 
ds are situated: 

of a Ìf the applicant is the tenant, the names and addresses 
‘ndlord or, if there be more than one landlord, the entire 


an, 
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body of landlords and the co-sharer tenants if 
applicant is the landlord, the names ang add an; 
sharer landlords, if any, and the tenant fe i of the 
than one tenant, all such tenants; anq “iW there be oh 
(iii) the existing rent. n 


and, ip the 


(2) (a) The process fee referred to in the 
sub-section (1) of section 72 which shall SENA 


application shall be paid according to aao 
below :- 


Proviso to 


Pany Suc 
e scale speeing 


(i for each notice, whether directed to one o 
where such persons reside in the same village Th car Persons 
(ü) Where the notice is to be served on e ? 
villages a separate fee shall be charged for Sen different 
village. ce in each 


(b) The process fees payable under this rul 

le shall 

Court-fee stamps. tome 
(3) The notice referred to in the second proviso to sub 


section (1) of section 72 shall be in Form No.6 appended to 
these rules. 


(4) The fee which shall accompany an appeal under sub- 


section (3) of section 72 shall be taka one and annas eight 
payable in Court-fee stamps. 


22. The manner of service of notices issued under the Act 
where the mode of such service has not been provided in the 
Act or in the foregoing rules.—(1) Notice to the tenant under 
sub-section (1) of section 9 or under the proviso to section 20 
or under section 75 shall be filed in the Court having 
jurisdiction to entertain a suit for arrears of rent of the land 
and shall be served in the manner provided for the service ofa 
summons on a defendant under the Code of Civil Procedure, 
1908 on payment of the fee provided in the rules made by the 
High Court. 

(2) The notice referred to in the second proviso ee 
Section (1) of section 72 shall be served either by registe e 
post or in the manner provided for the service of a reven™ 
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fan acknowledgment for a notice sent by registered 
poces ot be obtained, the notice shall be served by affixing 
psi the office of the Collector for a period of one month 
otice shall thereupon be deemed to have been duly 
such 1 
gerve 4 the case (d) of sub-section (1) of section 51 referred to 
(ii) of section 53, the notice of the receipt of deposit 
spall BE served by forwarding the notice by registered post, or, 
are d for the service of a summons on a defendant under 
the Code of Civil Procedure, 1908. 

(4) Where no other mode of ponies of notice is provided by 
the Act OF by these rules, service shall be effected in the 
manner provided for the service of summons on a defendant 
under the Code of Civil Procedure, 1908, if the notice is 
addressed to one or more persons occupying or owning the 
same tenancy; if it is addressed to a number of persons 
occupying or owning different tenancies in the same village, 
the notice shall be served in the manner provided for the 
service of Summons on a defendant under the Code of Civil 
Procedure, 1908, or by proclamation and beat of drum, and by 
posting it, in the the presence of not less than two persons, on 
some conspicuous place in the village and also by fixing it up 
in the village office, if any, where the rent is usually paid. In 
the case of uninhabited villages, the posting of the notice 
shall be made in the nearest inhabited village : 

Provided that where the person to be served is a minor, 
Notice shall be served on the minor and also either on his or 
her legal guardian or his or her guardian ad litem appointed 
by the Court for purposes of service on an application by the 
Person asking for service of notice. 

23. General scale of process fees in cases not provided for 
in the foregoing rules.—For the service of every notice under 
this Act, not being a notice issued by any Revenue or Civil 
Court (fees for serving of which are regulated by the Court-fees 
Act. 1870 (VII of 1870) and not being provided for in any other 


at 
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rule made under this Act, the process fe The 181 
according to the scale prescribed in sub-rule © shal] be | (Reverse) 
(2) of muleg “ed Schedule. 
FORM NO. I 1 
Notice of transfer for Service on Landlords a Name, father’s name and residence of transferor or 
Tenants and Co-sharg coum judgment-debtor. i 
(Rul t | 2 Name, father’s name and residence of transferee or 
[Section 23, Non-Agricult SA | cam © gecreerholder, 
ec . -Agric 7 
ural Tenancy Act, 1949] | 3; Nature of transfer (in case of sale, name, fathers name 
To nean ea edt ari N a. caumn and residence of purchaser also to be given). 
Landlord, Common Agent, Common Mana S | niit Item No. in the document or of sale or foreclosure. 
sharer Tenant. ger oro | ae 5, Name of estate and tauzi No. 
lu g piga me 
Take notice of the transfer of the non-agricultural | Tri 6. Village and thana in which the land is situated. 
the portion or share thereof) specified in the Sched: land f edu 7. Khatian No. of the landlord of the land transferred. 
reverse. ule on the | Column 8. Khatian No. of the land transferred with area (when a whole 
h tenancy is not transferred particulars of the plots 
m E been registereq transferred with area to be given). 
ub-Registry office on column 9. Nature of the tenancy (whether coming under section 7, 8, 
Sys 9 or 10 or Chapter IV). 
The sale of i i 
dele o a oae portion or share thereof (r | 10. Extent of interest transferred. 
econ) foe TR absolute for the foreclosure of mortgage | 44. Annual rent of the tenancy (if not rent-free). 
ee Saal CDE 2 has been confirmed in the 42. Proportionate rent in case of transfer of a portion or share 
o of tenancy. 
in execution certificate case 13 Consideration money or value as set forth in the document 
of transfer or sale price in the case of sale in execution of 
decree or certificate or market value determined by Court 
| in case of foreclosure of mortgage. 
Sub-Registrar. 44 pore 
. Remarks. 
Revenue-Offlicer. 
To 
Judge. enter cae as 
n IN.B.—Paragraphs or words which are inapplicable should Landlord, Common Agent, 
e struck off.] Common Manager or Co-sharer Tenant. 
Names and ‘harer Village ~-= 
tenani postal addresses of all landlords and co-s! Post Office 
nts, 
i District ----- 
sig Names of Postal Name and Postal From:  Sub-Registrar. 
hedis land-lords address. address of Common ae 
5 (and cosharer agent of common Revenue-Officer. 
tenants) anagata adio O ie 


> Le 


Non-Agri i 
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FOR 
SETTLE 


District. (Ru, 


Area for which 


present rent is paid. Remarks. 


Here give an 
abstraot of 
Fair rent | Cess (in| reasons of 


Tenants. TT 
Superior interest. 


Description 


g 

F sid 

-= | Description 

a In acres. | In local | Class of | Area i f interest diffe if 
= | of interest rea in | Arca sub- k one Respcot case of |difference, i 
Š [and posses- measure.| land. direct in b-} In acres, ate per Reni yoat and posses- pla Sa any. between 
S [sor’s name. posse- measure, aore- khatian.| sor's name | hare, ants). |columns 9 & 
z saion. 7 14. 
1}? 6 13 18 


pee 


L 
FORM NO. 2A. 
DIVISION OF TENANOY UNDER SECTION 30(B). 
(Rule 9) 


Non Agricultural portion. 
| eerie nenuiran eee 


| Khe: Sub-let 
| se EREA E 2 É Date, with 
: ; signature of 


H Z Zz 2 z B Revenue | Remarks. 
a * z n F Ss 
5 EJS c| E 4 S 5 Hr Officer, of 
slglelz 8/8 z 3 E $ Z | E [correction of 
È = 5 = zd 5 3 5 bs . 1 a 
S/elelei(s]ele}] |, /e]2 s|El\s e\s/sle [3] 8} recordes. 
EIEZIZl2/e)281s/815)/2 /8 3 silslelz|3 g| 3/8] 8/2 
H o a v 3 o = = Š a S a g 
žel | jálļžļě le |žj|E a <le l]a FAATAA E 
| ; 
ttata}a|siofz{e{o}ojule tse 1718 | 19 | 20] 21 |22 | 23 | 24] 25 | 26 | 27 | 28] 29130 3 
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Form No. 3 
(Rule 15) 
Book No. 
Form of Rent Receipt 


(Landlord's Portion.) 


Serial number of receipt... 
2. Estate... 
Village... 
Thana... 


3. Tenant's name 
son of... 


4, Area of the tenancy, if known.. 


Rent of the tenancy Rupees .. 
Government Cesses, Road cess, Rs. 


Public Works cess, 


5. Details of payments— 


Current on account of kist OF year... 


Cesses Arrear on account of kist or year... 


We 
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_ Form of Rent Receipt 


(Tenant's Portion.) saul! 


za number Of TECEipt..ssosossesssssssses 
se 


n of s 
oes of the tenancy. Gf KNOWN aarannsesisiissonasisseri 


Rent of the tenancy Rupees 
Government Cesses, Road cess, Rs 
Public Works cess, 


5, Details of payments— 
‘Current on account of kist OF Year... 


Form No. 4 
| (Rule 16) 
Form of Statement of Account 


(Landlord's Portion.) 
L Year 


` Tenant's name... ? 
` Particulars of the tenancy—larea, rent, ete). 
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Current demand ..... 
Arrear demand .. ‘ 


Nature of 
applicants 
interest in land 
improved. 


Rent ... Rs. As, 5 gg 
-p ~ gf. Sah, 
Government Cesses ............ ` | © #5 3 go l 
4. Demand of the year .............. ipi 8 5 E = 3 
5. Balance of former years ............. | 9 
Cibiseen a a 
Rs y |35 Eš 
A gins 
6. Total domand (Current and arrear) As. p Y P F z F 7 
en severi = 3 esses 
7. Paid each on account of— | a 5 25 âg 
Current demand ........ | 3 E = 
Arrear demand .... T > , 
8. Balance outstanding at end of year 2 A E 
9. Signature of the landlord or his authorised g EE 
Anbos & : po z 
Form of Statement of Account. T iis 3 
(Tenants Portion.) = ii § g 
1 miageg iit = 
2. Sob italia is 
3. Particulars of the tenancy—(area, rent, D T ee ee 
etc.) .. eee | igoj 
E Sag i inWstzsay, 
rea— 125 i i Baegs sp 
: ok 
R Rs. As. P. Vo iiS NESE E g 
= i is) 2 3 ae 
igt torre A a sejat fs 
Government Cesses .. B tia S 
4. Demand of the year .. a am =e] s g 
5. Balance of former years ........... x H ba Besse n 
© : ig 2g 
Rs. As.- P. HEIR a=] E- 
èT Ss i:eas 
. Total demand (current and arrear) 5 s reg 
sussossesesse 3 iin E 
7. Paid each on account of— = : 
Ss 
eS 
wee Q a 
8. Bala’ 3s 
nce outstanding at end of year | 2a: 
a ooo Sa ale 
- Signature of the landlord or his authorised geil 

AQENE siccc. esas E = 5 Aj 5 

> gale 

= a 5| Z 


i 4 
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Form No. 6. 
Notice of Conversion of Land Not Non-Agric 1 
Agricultural Tenancy. ultural Into Non. 
[Rule 21 (3.)] 
(Second proviso to section 72 (1), 
Agricultural Tenancy Act, 1949.) 


1959 


East Bengal Non 


Landlord/Co-sharer Landlord/ Tenant/Co- 
Take notice of the order passed for the c 
land specified in the Schedule on the re 
agricultural land with effect from the 


Sharer Ten ni 
Onversion of the 
verse into non. 


vierii (date). 

(With effect from the said date, the rent of the origi 
tenancy excluding the above mentioned land han 
j < a ) j 

Collector, 


N.B.—Strike out the paragraph within brackets when the 
land converted comprises an entire tenancy. 


(Reverse) 
Schedule. 

Column 1. Name, Father's name and address of the tenant. 

Column 2. Name of estate and tauzi No. 

Column 3. Village and thana in which the land is situated. 

Column 4. Khatian No. of the landlord of the land. 

Column 5. Khatian No. of the tenancy with area (when @ 
whole tenancy is not converted, particulars of the 
plot or plots converted with area to be given). 

Column 6. Rent fixed for the land converted. 

Column 7. Remarks. 


By order of the Governor. 


M. Ahmed. 


l. 
he Govt. of East Benga 


Dy. Secy. to t! 


LAND REFORMS ORDINANCE, 1984 
se (Ordinance No. XX of 1984) 
(26th January, 1984) 


ordinance to reform the law relating to land tenure, 

ding and land transfer with a view to maximissing 

gnd aan and ensuring a better relationship between land 

aa and bargadars. 

or as it is expedient to reform. the law relating to land 

arene and land transfer with a view to maximussing 

ae and ensuring a better relationship between land 
ee and bargadars. 

Now, therefore, in pursuance of the proclamation of the 
oath March, 1982 and in exercise of all powers enabling his in 
that behalf, the president is pleased to make and promulgate 
the following ordinance : 


CHAPTER 1 
Preliminary 
1, Short title and commencement.-(1) This ordinance 
may be called the Land Reforms Ordinance, 1984. 
(2) If shall come into force on such date, as the government 
nay by notification in the Official Gazettee, specify. 
2. Definitions.-In this ordinance, unless there is 
anything repugnant in the subject or context— 
la) "bargadar" means a person who under the system 
generally known as adhi, barga or bhag cultivates the 
land of another person on condition of delivering a 
share of produce of such land to that person; 
b) 'barga contract’ means the contract under which any 
land is cultivated by a person as a bargadar; 
() "barga land" means any land under cultivation of any 
Person as a bargadar: 
O "family", in antes to a person, includes such person 
and his wife, son, unmarried daughter. son's wife, 
Son's son and son's unmarried, daughter : 
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Provided that an adult or married son w 
living in a separate mess independent of hi. 
pays union rate in his own name and his 
unmarried daughter shall be deemed to 
separate family; 

(c) "homestead" means a dwelling house wii 
tanks and enclosures immediately co 
covering an area of not more than one 
Provided that where such area exceeds one stand 

bigha, the excess land shall not be deemed ard 

homestead; O he 


aS h 
S Parents m 
wife, Son a 
Constitute ; 


th OUt-hotses 
nnected with i 
standard bigha. 


(| "malik" means a person or an org: 
authority holding agricultural land; 
© “Owner, in relation to a bar, 
from whom the bargadar gi 
under a barga contract; 
"personal cultivation" means cultivation by a person of 
his own land or barga land on his own account— 
(i) by his own labour, or 


anisation, body o 


ga land, means the Person 
ets the land for Cultivation 


(h) 


(ii) by the labour of any member of his family, or 
(iii) by the labour of any servant, or labourer employed 
on wages to supplement his own labour or labour 
of any member of his family; 
(i) "prescribed" means prescribed by rules made under this 
Ordinance; F 
() “prescribed appellate authority" means an pone 
appointed by the Government, by notification in 5 
Official Gazette, for the purpose of hearing all or ale 
the appeals under this Ordinance, or an aut 
specified in the rules for such purpose; ointed 
(k) "prescribed authority" means an authority PP pen 
by the Government, by notification in the of ths 
Gazette, for all or any of the purposes appe?” 
Ordinance, except for the purpose of nearing $ suc 
or an authority specified in the rules 
purposes; 
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D ‘produce’ includes straw, stalk of 

( other crop residue; 

imi "rules" means rules made under this Ordinance; 

(n) "rural area” means, any arca which i 

within a municipality. 

3. Ordinance to override other laws, ete.-The provisions 
of this Ordinance shall have effect notwithstanding anything 
to the contrary contained in any other law for the time being 
in force or in any custom or uSage or in any contract or 
instrument. 


any crop and any 


S not included 


CHAPTER II 
Limitation on Acquisition of Agricultural Land 


4. Limitation on acquisition of agricultural land.-(1) 
No malik who or whose family owns more than sixty standard 
bighas of agricultural land shall acquire any new agricultural 
land by transfer, inheritance, gift or any other means. 

(2) A malik who or whose family owns less than sixty 
standard bighas of agricultural land May acquire new 
agricultural land by any means, but such new land, together 
with the agricultural land owned by him, shall not exceed 
sity standard bighas. 

(3) If any malik acquires any new agricultural land in 
contravention of the provisions of this section, the area of 
lang which is in excess of sixty standard bighas shall vest in 
the Government and no compensation shall be payable to him 
Or the land so vested, except in the case where the excess 
“nd is acquired by inheritance, gift or will. 

(4) Compensation for the excess land payable under sub- 
Section (3) shall be assessed and paid in such manner as may 
e Prescribed : is 
a Provided that where such compensation is payable ient of 
con ttion of the excess land, the assessment a Reta 
lange? sation shall be made for ee e = 
aS the malik may specify in this behalt. 


=B 


CHAPTER III 


Prohibition of Benamj Transactj 
cti 


Immovable Property on of 


5. b 
No benami transaction.-(1) No Person si 
any immovable property for his own ben, i shall Purchas 
another person. cft in the name ; 
ol 
(2) Where the owner of any immovable Prope 
bequeaths it by a registered deed, it shall be Perty transfers or 
has disposed of his beneficial interest erena 
the deed and the transferee or leg mee 8 


ed that he 
; atee shall be oo is 
the property for his own benefit, and no evide Ne 
documentary, to show that the owner did i als 
dispose of his beneficial interest therein or that the ra 5 
or legatee holds the property for the benefit of the e 
be admissible in any proceeding before any court or dict 

(3) Where any immovable property is transferred toa 
person by a registered deed, it shall be presumed that such 
person has acquired the property for his own benefit, and 
where consideration for such transfer {s paid or provided by 
another person it shall be presumed that suc h other person 
intended to pay or provide such consideration for the benefit 
of the transferee, and no evidence, oral or documentary, t0 


show that the transferee holds the property for the benelit, of 
person paying or 


any other person or for the benefit of the 
in any 


providing the consideration, shall be admissible 


proceeding before any court of authority 


CHAPTER IV 
Homesteads 


on, ctc., from homestead.-Any land used as 
mestead by {ts owner in the rural arca shall be exempted 
al processes, including seizure, distress, attachment 
fficer, court or any other authority and the 
d shall not be divested or dispossessed of the 


g. No evictl 


a ii 
f am all leg 


0 
: Ie by any ° 
of such Jan 
d therefrom by any means : 
t nothing in this seciton shall apply to the 
cquisition of such homestead ...... any law. 
a 


The change. 
of the transferor getting the homestate restored to him under 


the provision of ordinance No. XXVIII of 1976, for under the 
New Law (ordinance XX of 1984) the homestead is exempt from 


all legal processes- 

Comments 
an time of the law stands in the way 
home stead restored to him under 
the provision of Ordinance No. XXVIII of 1976, for, under the 
new law (Ordinance XX of 984) the homestead is exempt from 
1 


The change, in the me 
of the transfer or getting the 


all legal processes: 

Section 6 of the Ordinance bars legal in respect of any land 
within rural area which is being used as a homestead by its 
owner.* 

The proviso to section 6 of the Ordinance provides that 
this section shall not be a bar against-acquisition of a 
e in a suit for declaration of 
n of homestead land passed by a 

; by application of 


homestead under any law. A decre 


title and recovery of posse 
cvil Court cannot be rendered nugatory 
Section 6 of the Ordinance.> 

7. Settlement of khas land for homes 
rural area any khas land fit for being use 


tead.-(1) Where in 
d as homestead is 


wher 


wat 


D Le 
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available, the Government shall, in sett} 

preference to landless farmers and labourers © Such lang 
Provided that not more than five kalla ; 

be allotted for such purpose to any individu a Such lang D 
(2) Any land settled under sub-section (1), al 

but not transferable. ) shal 


* Blve 


ll be heritable 


CHAPTER V 
Bargadars 


8. Cultivation under barga contract, 
other provisions of this Ordinance, no person shall 
another person to cultivate his land and no per: allow 
cultivate the land of another person on condition artes 
the produce of such land between them unless they pn arin 
contract for such cultivation in such form and manner Poh 
be prescribed. anay 

(2) A barga contract shall be valid for a period of five years 
commencing from such date as may be specified in the barga 
contret. 

9. Recognition of existing bargadars.-(1) Any person 
cultivating tha land of another person as a bargadar 
immediately before the commencement of Ordinance shall be 
deemed to be a bargadar in respect of such land under thls 
Ordinance. 

(2) The owner and the bargadar of any land referred to In 
sub-section (1) shall execute a contract as required under 
section 8 within ninety days from the date of commencement 
of this Ordinance. 

(3) If the parties fail to execute the cont 
specifide period, any of them may make an application to th 
prescribed authority for getting a contract executed. i 

(4) The prescribed authority shall, after making i 
enquiry as it deems fit, within sixty days of receipt Of 
application, decide whether or not the applicant is entitle 
get such contract executed. 


-(1) Subject to the 


ract within the 
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fthe prescribed authority decides that the applicant is 

5) h ogeta contract executed in respect of any property 
title ed In the application, it shall direct the opposite party 
pentlon ¢ the contract within two weeks from the date of 
lo erotu the direction and, if such party fails to execute, the 
recelp ty shall execute it on behalf of such party. 
aul! ne a contract executed under this seciton shall be 
l to be effective from the date of commencement of this 
, and shall be valid for a period of five years from 
e 
10. canes of barga land after bargadar's death.-(1) 
a bargadar dies before the expiry of the period of barga 
cultivation of the barga land may be continued 
by the surviving members of the family of the deceased 
pargadar till such expiry or till the barga contract is 
terminated under this ordinance. 

(2) Where the bargadar dies without leaving any person in 
his family who is in a position to cultivate the land, the owner 
of the land may bring the land under his personal cultivation 
orallow such land to be cultivated by another bargader. 

11. Termination of barga contract.-(1) No owner shall 
be entitled to terminate a barga contract except In execution 
ofan order, made by the prescribed authority, on the ground 
that— i 

(a) the bargadar has, without any reasonable cause, failed 
to cultivate the barga land; 

(b) the bargadar has, without any reasonable cause, failed 
to produce any crop equal to the average output of 
such crop in any land similar to the barga land in the 
locality: 

(c) the bargadar has used the barga land wholly or partly 
for any purpose other than agriculture; 

(d) the bargadar has contravened any provision of this 
Ordinance or the rules or orders made thereunder; 

l] the bargadar has surrendered oF voluntarily 
abandoned his right of cultivation: 

() the barga land is not under persona! 
bargadar, or 

@ the owner requires the barga lan 
Personal cultivation. 


1 cultivation of the 


d bona fide for 
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(2) If the owner, without reasonable q 
under persona. cultivation any land on feces fails to 
contract under sub-section (1) (g) or állo mination of 
cultivated by some other bargadar withi WS such Ja 


of the date of such termination, the ea ~fo 
on an application su. by the evicted a 


possession of the land to such bargada: 

continue to cultivate the land till the tg Shall therey 
barga contract or termination of the batea oa of the 
Ordinance. ontract u 


ur 
bed authori 
Badar, Testore th 

e 


Months 


Periog a 
nder this 
12. Division of produce of barga land.-(1) Th 
any barga land shall be divided in the follo ee 
namely :— wing manner, 
* Geile el received by tie sins fòr ig land; 
received by bargadar for the lab ; 
(c) one-third shall be received by the owner ay 
bargadar or by both in proportion to the oie 
oo other than the cost of labour; borne by 
(2) The harvested crop of any barga land shall be stored for 
thrashing and division either at any place belonging to the 
bargadar or at any place belonging to the owner, whichever is 
nearer to the barga land, or at anyother place agreed upon 
between the parties. í 

(3) The bargadar shall tender to the owner the share of the 
produce due to him immediately after harvesting of the crop 
and when the tendered share is accepted by the owner, each 
party shall give to the other a receipt in such form as may be 
prescribed for the quantity of the produce received by him. 

(4) If the owner refuses to accept the share of the produce 
tendered to him by the bargadar or to give a receipt thereore, 
the bargadar shall give intimation of such fact in writing t0 
the prescribed authority. 

f (5) The prescribed authority shall, on recéipt of = 
intimation, serve a notice upon the owncr, in such form a 
manner as may be prescribed, asking him to take deliver! 


the produce within seven days from the date of service ° 
notice. 
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ifthe owner fails to take delivery of the produce within 
(6) s from the date of service of the notice, the prescribed 

-shall permit the bargadar to sell the produce to any 
au ory at purchasing agency or, in the absence of such 
govern the local market. 

c $ "A pargadar sells the produce, he shall deposit the 

o of such sale with the prescribed authority within 
roceedS s from the date of sale. . 
ie rol prescribed authority shall give to the bargadar a 

(8) in such form as may be prescribed, stating therein the 
reocipt i g money deposited with him and the quantity of 
aa sold by the bargadar and such receipt shall discharge 
Pe argadar from his obligation to deliver the share of the 
roduce to the owner : 

provided that where the quantity of the produce is due to 
the owner, the obligation of the bargadar with regard to the 
delivery of the quantity of the produce not tendered or sold 
shall continue. 

(9) Where a deposit is made under sub-section (7), the 
prescribed authority shall give intimation of such deposit to 
the owner in such form and manner as may be prescribed. 

(10) If the owner does not receive the money in deposit 
from the prescribed authority within one month from the date 
of receipt of intimation of such deposit, the prescribed 
authority may deposit the money in the treasury in revenue 
deposit to the credit of the owner and give intimation of such 
deposit to the owner in such from and manner as may be 
Prescribed. n 

13. Bargadar's right to purchase.-(1) Where the owner 
intends to sell the barga land, he shall ask the bargadar in 
“iting if he is willing to purchase the land : 

Provided that this provision shall not apply where the 
owner sells the land to a co-sharer or to his parent, wife, son, 
daughter or son's son or to any other member of his family. 
ee: bargadar shall. within fifteen days mont ides: A 
if Ha of the offer, inform the owner in writing of his 

chase or not to purchase the land. 


CLEN 


i, SF 
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(3) If the bargadar agrees to purch; 
negotiate the price of the land with th 
the land on such terms as may be agre 

(4) If the owner does not receiv i 
bargadar regarding his decision ea y intimation ia 
purchase the land within the specified tee se or pA ? 
informs the owner of his decision not to a Or if the bargag o 
if the bargadar does not agree to pay the rchase the lavas 
the owner, the owner may sell the lani aa demandeg t 
deems fit : ° ANY person h 

Provided that the owner shall not sell i 
person at a price which is lower than th pog land to Such 

€ price offe 
bargadar. ered by the 

(5) Where the barga land is purc 
than the bargadar, the barga a ae Other 
shall be binding upon the purchaser as if the ee “Elai 
party to the contract. Parea 

14. Ceiling of barga land.-(1) No 
entitled to cultivate more than PAR OE FE i 

Explanation.-In computing this ceiling, area of any a 
owned by the s.s.s well as the land cultivated by him’as a 
bargadar and held by him under a complete usufructuary 
mortgage shall be taken into account. 

(2) If a bargadar cultivates land in excess of fifteen 
standard bighas, the share of the produce due to him as a 
bargadar in respect of the excess land may be compulsorily 
procured by the Government by order made in this behalf by 
the prescribed authority. 

15. Restriction of cultivation.-(1) No person shall 
cultivate the land of another person except under a barga 
contract or complete usufructuary mortgage or as a servant or 
labourer. 

(2) If a person cultivates the land of another pers® 
violation of the provisions of this section, the produce of the 
land may be compulsorily procured by the Government w 
order made in this behalf by the prescribed authority. 4 

16. Disputes.-(1) Every dispute between 4 bargadar an 
the owner in respect of— 


z ee 1 he 
Ner an d si Shalj 
€d upon betwee, MChage 


o & 


n in 
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division or delivery of the produce, 
‘mination of barga contract, 

Jace of storing and thrashing of the produce, shall be 
decided by the prescribed authority. 

fin deciding any dispute referred to in sub-section (1) 

(2) rises as to whether a person is a bargadar or 
any UC som the share of the produce is deliverable, such 
pot OF al be determined by the prescribed authority. 
ee one prescribed authority shall not entertain any 
8) referred to it by an application praying for its 


gispute if it is not 
g vision thereon within three months form the date on which 
jel 


{a 


the dispute arose. 


(4) The prescribed authority shall, after giving the parties 
an opportunity of being heard and adducing evidence and 
making such enquiry as it deems necessary, give its decision 
within three months from the date of receipt of the 
application. 

17. Appeals.-(1) An appeal shall lie to the prescribed 
appellate authority against any order, decision or action made 
or taken by the prescribed authority under any provision of 
this Ordinance. 

(2) An appeal under sub-section (1) shall be filed within 
thirty days from the date of receipt or knowledge of the order, 
decision or action appealed against. 

(3) The decision of the prescribed appellate authority shall 
be final. 

18. Procedure.-(1) The prescribed authority and the 
prescribed appellate authority shall, in deciding any matter, 
dispute or appeal, follow such procedure as may be prescribed. 

(2) Any person filing any application to the prescribed 
authority or any appeal to the prescribed appellate authority 
shall pay such fees as may be prescribed. 

19. Execution.-Any decision or order of the prescribed 
authority or of the prescribed appellate authority shall be 
executed or enforced in such manner as may be prescribed. 


a. 


PF 


CHAPTER vu 
Miscellaneous 


20. Bar of jurisdiction.-No order, del 
proceedings made or taken by any aain sion, ction » 
Ordinance shall be called in Ority ų t 


question in any co nagy this 
court shall entertain any suit or Proceed urt ang no 


ing in r 
such order, decision, action or proceedings om respect Of any 
21. Penalty.-Any person who Violates 


this Ordinance or the rules or any order of au of 
under this ordinance or the rules shall be Wiha, Ae 
fine which may extend to two thousand taka, cil 

22. Power to make rules. 
notification in the Official Gazett 


-The government may, by 
the purposes of this Ordinance. 


e, make rules for carrying out 


| gue LAND REFORMS RULES, 1984 
CHAPTER I 
Preliminay 

1. (1) These rules may be called the Land Reforms Rules, 


a) in these rules, unless there is anything repugnant in 
the subject or context,— 


fa) "Form' means a Form annexed to these rules; 
a; 


p) "Ordinance" means the Land Reforms Ordinance, 1984 
(Ordinance No. X of 1984); 


(o) "Section" means a section of the Ordinance. 


CHAPTER 1I 
powers of Prescribed Authority and Prescribed 
Appellate Authority. 


2. (1) For the purpose of performance of its functions 
under the Ordinance, a prescribed authority or a prescribed 
appellate authority— 

a) shall, where necessary, take evidence in the Bengali 
language and shall follow the procedure laid down in 
the code of Civil Procedure, 1908 (Act V of 1908), for 
disposal of a suit before a civil court, as nearly as 
practicable; 

may enter, along with such officers as it considers 
necessary, any land or premises within its juridiction 
with previous notice for the purpose of inspection or 
enquiry; 


b) 


c) 


and deliver to it a statement or to produce any reene 
or document relating to any land or holding whic i 
or is believed to be in his possession Or under his 
control. i 
(2) For the purpose of any enquiry under the A a 
Scribed authority or a prescribed appellate authori home 
ave the power to summon and enforce attendance y 


Pre 


may require any person, by notice in writing, to make . 


i, ie 
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person as a witness in the same manner a, 
case of trial of suits under the Code of as Is Provideg 
(act of 1908). vil Procedure 

3. (1) If any act of a bargadar falls with 
any of the provisions of clauses (a) to (f a e mischy 
section 11 or if the barga land is required p SUb-sectign, ne 
clause (g) of that sub-section for picasa owner uy of 
owner shall apply in writing to the eee Cultivation der 
termination of the barga contract stating full aa au oriy f 

(2) On receipt of an application under te or 
prescribed authority shall draw up a Scone, 
bargadar to show cause within fourteen days 
receipt of the notice in Form "Ka" as to Gig th 
will not be terminate. 

(3) On reccipt of reply from the bargadar or, if th 
fails to show cause by the date specified in the e bargadar 
prescribed authority shall, after causing such en ea the 
deems necessary and giving the parties an ie a as he 
heard, pass an order in writing on merit of the case. TIS 

4, (1) On receipt of an intimation under sub-section (4) of 
section 12 that the owner has refused to accept his due share 
of the produce or to give a receipt therefore the prescribed 
authority shall cause service of a notice in Form "Kha 
directing the owner to take delivery of the produce from the 
bargadar and to grant receipt therefore within fourteen days 
from the date of receipt of the notice, falling which the 
bargadar shall be permitted to sell produce to any 
Government purchasing agency or, in the absence of such 
agency, to the local market as provided in sub-section (6) of 
section 12. 

(2) When a bargadar deposits the sale pr 
share of the owner with the prescribed authori 
Section (7) of section 12 the prescribed authori 
him a receipt in Form "Ga". 


Section (1) 
Ng and ask is 
from the date of 
e barga contrac 


oceeds of thè 
ty under sub 
ty shall grant 


ub-rule 2 i 


{9} On receipt of the proceeds under S$ ha 
= scribed authority shall intimate the owner in pomi. the 
about the money so deposited and direct him to ie 


money within one month from the date of receipt ° 
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sions If the owner fails to receive the money within the 
jtina ecified in the intimation, the prescribed authority 
perio eposit the money in the treasury in revenue deposit and 
sha timation of such deposit to the owner in Form "Uma". 
determining the actual produce of any land for the 
ose of division or delivery under clause (a) of sub-section 
la section 16, the prescribed authority shall have the power 
(1) 0 crop cutting experiment of a portion of land by prior 


ke 
to Ha to the owner and the bargadar. 
no 


CHAPTER III 
Rates of Compensation 


5, The rates of compensation for excess land under sub- 

tion (4) of section 4 shall be assessed as under:— 

(a) where total quantity of land vested in the Government 
does not exceed 50 standard bighas, at twenty 
percentum of the market value of such land; 

(b) where the total quantity of land vested in the 
Government exceeds 50 standard bighas, for the first 
50 standard bighas at twenty percentum of the market 
value of such land, and, for the balance at ten 
percentum of the market value of such land : 

Provided that the family shall have the option to select the 

land liable to be vested in the Government. 


sec! 


CHAPTER IV 


Barga Contract 

6. (1) A barga contract between the owner and the 
oe as provided in section 8 shall be executed in Form 

a", 

(2) Every barga contract shall be 
stamp of the denomination of taka three in triplicate, one 
each for the owner, the bargadar, and the prescribed 
eer Value of the non-judicial stamp may be changed by 
ti © Government, by notification in the Official Gazette, from 

me to time. 


executed on non-judicial 


a, 
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204 and Reforms Rules, 1984 


(3) An application under sub-section 
getting a barga contract executed shall 3) of Sect, 
court-fee stamps worth taka two to be 
envelope showing present address of 

t S 

postal charges for issue of direction tlien Part, ‘ame 
latter by registered post for execution of diene "Chha" is 
is required under sub-section (5) of that Sect arga contract e 

(4) When a barga contract is executed it a as 
a register to be maintained by the prescribeg all be ente 


"Ja" and shall be assigned a registration ici 


Ii 
0) O 
gether with a anie by 


Ted in 
$Y in Fo 


CHAPTER V 
Effect of the death of bargadar 


7. (1) In the event of death of the bargadar any survivi 
member of his family may apply to the prescribed auii 
stating that the family intends to continue the barga contract 
and send to it the particulars of the person in whose name the 
barga contract will continue. This notice ... 
in Form "Jha": 

(2) The prescrived authority shall, on receipt of the 
application under sub-rule (1), make an enquiry into the 
matter and, if it is satisfied that the family is in a position to 
cultivate the land, shall allow the contract to continue as per 
provisions of sub-section (1) of section 10. 

(3) Where the owner of a land wants to bring the land 
under his personal cultivation or to allow it to be cultivated by 
another bargadar under section 10, he shall file a prayer to aa 
prescribed authority affixing court-fee stamps worth taka i 

only. On receipt of such prayer the prescribed oan ae 
get the matter locally enquired within 30 days of the a 
the prayer in such manner as it deems fit. and if it's “eina 
that no member in the family of the deceased bargadar i p 
position to cultivate the land, it shall cancel 


-. triplicate 


S R osition t° 
contract. If it is satisfied that the family is i se heir of the 
cultivate the land, it shall mutate the name of from su 


deceased bargadar by realising a fee of taka five 0 
heir. 


i al sign a receipt i 


CHAPTER VI 


Method of sharing of the produce 


when the bargadar tenders share of the produce 
sting and the owner accepts it, both the parties 
n Form "Ta" as required under sub-section 


g. 0) 
harve 


he section 12- 
(3) of se receipt of an intimation under sub-section (4) of 
o Ee the prescribed authority shall issue a notice in 
geo ha” to the owner to take delivery of his share of the 
ce tendered by the bargadar pending final assessment of 
ee duce of the land and due share of each of the parties to 


contract. . 
E e the bargadar fails to deposit the sale proceeds of the 
share of the produce of the owner to the prescribed authority 
within seven days from the date of sale as required under sub- 
section (7) of section 12, the market vlue of the share produce 
payable to the owner shall be determined by the prescribed 
authority and the bargadar shall be liable to deposit the 
amount so determined. 

(4) When a bargadar deposits the sale proceeds under sub- 
section (7) of section 12, the prescribed authority shall send 
on the owner an intimation under sub-section (9) of that 
section in form “Gha” and ask him to receive the money SO 
deposited within one month form the date of receipt of the 
intimation. An amount of taka ten only shall be deducted 
from the total amount payable to the owner to cover postal 
and other charges and the same shall be credited to s 
Government treasury by challan as miscellaneous receipt by 
the prescribed authority- 


THE ACQUISITION & REQUIS 
IMMOVABLE PROPERTY ORDNA OY Of 
(Or. No.II of 1989) » 1982 


(13th Ap 


thetig 1983 


An Ordinance to consolidate and amend 
to Acquisition & Requisition of Immovab] Telatin 

Whereas it is expedient to consolidate ne Property E 
relating to acquisition and requisition of im amend the law 
and to provide for matters connected the oe Property 
thereto; Tewith and ancillary 

Now, therefore, in pursuance of the 
twenty fourth day of March, 1982, and in 
enabling him in that behalf, the 
Administrator is pleased to make and pro 
Ordinance: 


Proclamation o; 

; f th 
exercise of all mien 
Chief Martial Law 
mulgate the following 


Part I 
Preliminary 
1. Short Title : This Ordinance may be called the 
Acquisition & Requisition of Immovable Property 
; y 
Ordinance, 1982. 

2. Definitions : In this Ordinance, unless there is 

anything repugnant in the subject or context,- 

(a) "Arbitrator" means an Arbitrator appointed under 
section 27; 

(b) "Deputy Commissioner" includes an Additional Deputy 
Commissioner and any other officer authorised by the 
Deputy Commissioner to exercise any power conferred, 
or perform any duty imposed, on the Deputy 
Commissioner by or under this Ordinance: 

(c) "owner" includes the occupier: 

(d) “person interested", in relatio aan 
includes all persons claiming, Or entitled to an of 
interest in the compensation payable on Si under 
the acquisition or requisition of that property 
this Ordinance; 

(e) “prescribed” means prescribed by © 
Ordinance; 


n to any properly. 


iS 
ules made under thi 
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The 


rope rty" means immovable property and includes any 
Pnt in or over such property; and 
ri i 

iring person" means any person for whom any 


"requ 
o) propert) is, or is proposed to be, acquired under this 
ordinance. 
Part II 
Acquisition 


ublication of preliminary notice of acquisition of 
: Wherever it appears to the Deputy Commissioner 
that any property in any locality is needed or is likely to be 
needed for any public purpose or in the public interest, he 
shall cause a notice to be published at convenient places on 
ornear the property in the prescribed form and manner stating 
that the property is proposed to be acquired: 

provided that no property used by the public for the 
purpose of religious worship, graveyard and cremation ground 
shall be acquired. 

4. Objection against acquisition : (1) Any person 
interested in any property which has been notified under 
section 3 as being needed or likely to be needed for any public 
purpose or in the public interest may, within fifteen days after 
the publication of the notice, object to the acquisition of the 
property. 

(2) Every objection made under sub-section (1) shall be 
made to the Deputy Commissioner in writing, and the Deputy 
eo eibace shall give the objector an opportunity of being 
i EE in person or by an agent and shall, after hearing 
ea objections and after making such further inquiry, if 
aye ct thinks necessary, prepare a report within thirty 
stion (E the expiry of the period specified under sub- 

) containing his opinion on the objections. 

8) The Deputy Commissioner shall then- 

(a) If the property exceeds fifty standard bighas of land, 
submit the record of the proceedings held by him, 
together with his report, for the decision of the 
Government; and 


3, P 
property 


at 
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(b) If the property does not exe tty Ordinance 

submit the record Sed fifty bi E 
of the Proceedj has Of | 

together with his report, for ¢ ings held p and, 
Divisional Commissioner: he decision Um, 
Provided that if no objection is eee Of th, 

specified in sub-section (1), the Deputy € Within ¢ € pen 
instead of submitting the records of the OMMissione, A 
Divisional Commissioner, make a designe o din Stoth 
the expiry of the aforesaid period, or se ten days s 
period but not exceeding thirty days = SUCH further 
Commissioner permits on the auc a Divisionay 
Commissioner in writing about the acquisition e Deputy 
and such decision of the Deputy Commissioner aoe Property 


5. Final decision regarding schitaitlon. are 
* (1) The 


Government or, as the case may be, the Divisi 

Commissioner after cdnsidering the report submitted by ne 

Deputy Commissioner under section 4(3), shall eS 

decision about the acquisition of the property nae 

decision of the Government or, as the case may be the 

Divisional Commissioner shall be final. 
Provided that- 


(a) where the decision is to be made by the Divisional 
Commissioner, it shall be made within fifteen days 
from the date of the submission of the report or 
within such further time but not exceeding one 
month, as he may think fit for reasons to be 
recorded by him in this behalf; i 

(b) where the decision is to be made by the 
Government, it shall be made within a period not 
ninety days from the date of the submission of the 
report. 

(2) When the Government, the Divisional Commissioner 
the case may be, makes a decision for acquisition ae 
property under sub-section (1) or the proviso to section ident 
as the case may be, such decision shall be conclusive ev! 


that the property is needed for a public purpos 
public interest. 


D 
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notice to persons interested : (1) When the 

' ment, the Divisional Commissioner or the Deputy 

gover soner, as the case may be, has made a decision for 

com on of any property under section 5 or the proviso to 


cause public notice to be given in prescribed manner at 
jent places on OF near such property stating that the 
ment, the Divisional Commissioner or the Deputy 
govern ner, as the case may be, has decided to acquire the 
opert and intends to take possession thereof and that 
ri ms to compensation for all interests in such property may 
pe made to him. 

(2) Such notice shall state the particulars of the property 
to be acquired and taken possession of, and shall require all 
persons interested in the property to appear personally or by 
agent before the Deputy Commissioner at a time, not being 
‘earlier than fifteen days after the publication of the notice, 
and place mentioned therein and to state the nature of their 
respective interests in the property and the amount and 
particulars of their claims to compensation for such interests. 

(3) The Deputy Commissioner shall also serve notice to the 
same effect in the prescribed form on the occupier, if any, of 
such property and on all persons known or believed to be 
interested therein. . 

(4) The Deputy Commissioner may also, by notice, require 
any such person to make or deliver to him at a time, not being 
earlier than fifteen days after the date of service of the notice, 
and place mentioned therein a statement containing, so far as 
may be practicable, the name of every other person possessing 
= interest in the property or any part thereof as 
aae Saan -sharer, mortgagee or otherwise, and of the 
ie E of such interest and profits, if any, received or 

civable on account thereof. 
ma TA person required to make or deliver a Statement 

S Section shall be deemed to be legally bound to do so 


with; 
oa the meaning of sections 175 and 176 of the Penal Code 
of 1860), 


ay 
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7. Award of compensation by deputy y Ordinaneg 199 
commi ' 


On the date so fixed, or on any other q Ssiong , 
enquiry has been adjourned, the Deput ate | š 
proceed to enquire into the Sion: 
person has made pursuant to 


0 wh 
c Nich 
ie mtssioner, th 
sian al 
a notice given ni wi ; 


and into the value of the pro 
perty a 
publication of the nolice under pein the 
respective interests of the persons cl oe 
and shall make an award of- 
(a) the compensation which in his 
allowed for the property; and a 


Fes 


Q 

fel 
es 
5 a 
o 


and el lh 
is int 
a o 
iming the compensa 


Se 


Pinion, shall: 
e 


(b) the apportionment of the said co 
among all the persons known or ii 
to be 


Interested in the property, of whom or of w} 
$ who; 


claims, he has information. ii 


(2) The award made by the Deputy Commissioner sh 
except as hereinafter provided, be final. i 

(3) The Deputy Commissioner shall, within seven days 
from date of making award of compensation- 


(a) give notice of his award to the person interested; 
(b) send the estimate of the award of compensation to 
the requiring person. 

(4) The requiring person shall deposit the estimated 
amount of the award of compensation with the Deputy 
Commissioner in the prescribed manner within sixly 
days from the receipt of the estimate. 

8. Matters to be considered in 

compensation : (1) In determining the amount s 
compensation to be awarded for any property to be au 
under this Part, the Deputy Commissioner shall take in 
consideration- 
(a) the market value of the property at th 
publication of the notice under section 3: 
Provided that in determining suc 
Deputy Commissioner shall take into accou 
i ner, 
value, to be calculated in the prescribed man “vantages 
properties of similar description and with similar 4 


determining 


e date of 


D 


? acquisition & Requisition Of Immovable Property Ordinance, 1982 211 
The 
ity during the twelve months preceding the date of 


jp the Lae of the notice under section 3; 
pul) the damage that may be sustained by the person 


intere 
crops or trees which may be on the property at the 


time of taking possession thereof by the Deputy 


Commissioner; 
(c) the damage that may be sustained by the person 


interested, at the time of taking possession of the 
property by the Deputy Commissioner, by reason of 
severing such property from his other property; 

(d) the damage that may be sustained by the person 
interested, at the time of taking possession of the 
property by the Deputy Commissioner, by reason of 
the acquisition injuriously affecting his other 
properties, movable or immovable, in any other 
manner, or his earnings; 

(e) if in consequence of the acquisition of the property, 
the person interested is likely to be compelled to 
change his residence or place of business, the 
reasonable expenses, if any, incidental to such 
change; and 

(0 the damage that may be resulting from diminution 
of the profits of the property between the date of 
the service of notice under section 6 and the date of 
taking possession of the property by the Deputy 
Commissioner. 

(2) In addition of the market value of the property as 
Provided in sub-section (1), the Deputy Commissioner shall in 
every case award a sum of fifty per centum on such market 
value in consideration of the compulsory nature of the 
acquisition. 

9. Matters not to be considered in 
o pPensation : In determining the amount of compensation 
E € awarded for any property to be acquired under this Fay 

€ Deputy Commissioner shall not take into consideration 

(a) the degree of urgency which has led to the acquisition: 

(b) any disinclination of the persons interested to part 

with the property to be acquired: 


determining 


sted, by nature of the taking of any standing 


D 
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(c) any damage that may be sustained b Nance 19 


caused by a private perso Y hi 
io m 
person liable to a suit; would not oie if 
T 

(d) any damage which is likely to be cay Such 
to be acquired, after the date of Soe to the im 
section 6, by or in consequence of th of notice thas 
will be put; Ne use to whi ie 
ICh i 
(e) any increase to the value of the prope it 
likely to accrue from the use to Son to be acquireg 

when acquired; or ich it will be p 
ut 


() any alteration or improvement in, or di 
property to be acquired, made or ae dis 
sanction of the Deputy Gotishisatoner aft without the 
publication of the notice under sectio: oad the date of 

10. Payment of compensation : (1) ee i 

under section 7, the Deputy Commissioner ae an award 
possession of the property, tender pa pele taking 
compensation awarded by him to the Erer aie see 
according to the award, and shall, unless redeas ae 
one OF more of the contingencies mentioned in subse E 
PYES them within sixty days from the date of deposit by the 
ie ot ee the estimated amount of compensation 
be ae persons entitled to compensation do not consent 
eect or if there be no person competent to receive the 
RA fon, or if there be any dispute as to title to rece" ? 
e eae or as to the apportionment of it, the Deputy 
i oner.shall keep the amount of the compensation in 
ge account in the Public account of the Republic which 
be deemed payment for the purpose of taking over 
PE te of the property without any prejudice to the claim 
e parties to be determined by the Arbitrator: 
Te Provided that any person admitted to be interested may 
ceive such payment under protest as to the sufficiency of ™* 
amount: 
Provided further that no person who has received the 
bee ee otherwise than under protest shall be entitle 
€ any application under section 28: 


posal of, the 


te acquisition a Requisition Of Immovable Property Ordinance, 1982213 
further that nothing herein contained shall affect 

f any person, who may receive the whole or any 

2 compensation awarded under this Part, to pay the 
pa o the person lawfully entitled thereto. 

game to ayment of compensation to bargadar 

Veg anding anything contained in this Ordinance, when 
potwitht acquired under this Part contains standing crops 
rgadar, such portion of the compensation as 
e determined by the Deputy Commissioner for the crops 
the bargadar in cash. 

In this section 'bargadar' means a person who 
under the system generally known as adhi, barga or bhag 
cultivates: the land of another person on condition of 
delivering 2 share of produce of such land to that person. 

11. Acquisition and possession : (1) When the 
compensation mentioned in the award has been paid or is 
deemed to have been paid in pursuance of section 10, the 
property shall stand acquired and vest absolutely in the 
Government free from all encumbrances, and the Deputy 
Commissioner shall thereupon take possession of the 
property. 

(2) Immediately alter the acquisition of the property under 
sub-section (1), a declaration by the Deputy Commissioner in 
the prescribed form to that effect shall be published in the 
Official Gazette. 

12. Abatement or revocation of acquisition 
Proceedings : (1) Notwithstanding anything contained in this 
eh er where in any case the estimated amount of 
— envi has not been deposited by the requiring person 
= ANES of any property under section 5 within the 
Say, mpe in section 7(4). all proceedings in respect of 
eT shall, on the expiry of that period, stand 
effect ae a declaration by the Deputy Commissioner to that 

B ch l be published in the Official Gazette. 
of the G e Deputy Commissioner may, with the prior approval 
revoke SAE by notification in the Official Gazette, 
at any ti proceedings in respect of acquisition of any property 

ime before the payment of compensation. 


shall be paid to 
Explanation: 


o 
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(3) When any proceedings stand ab 
Deputy Commissioner shall make an aware 
amount of compensation due for the ia G 
owner in consequence of the notie 
thereunder and the costs reasonably incurre 
prosecution of the proceedings under this i 
said property and shall pay the compensation 

13. Acquisition of part of a house ór 
pr .isions of this Part shall not be applied fo 
acquiring a part only of any house, manufacto 
building, if the owner desires that the whole of TY OF other 
manufactory or building should be so acquired: SUCH house, 

Provided that the owner may, at any time, bef 
Deputy Commissioner has made his award under ee 
notice in writing withdraw or modify his expressed cee ey 
the whole of such house, manufactory or building shoul a 
so acquired: i 


A 
ated or arer W339 


accordingly, 
building ; 4 
the Purpose a 


Te the 


d be 


Provided further that, if any question arises as to whether 
any property proposed to be under this Part does not form pen 
of a house, manufactory or building within the meaning of 
this section, the decision of the Deputy Commissioner shell be 
final. 

14. Acquisition of property at the cost of a pers 
other than the Government : Where the provisions of 
Part are applied for acquiring any property at the cost of any 
fund controlled or managed by a person other than the 
Government, the charges of and incidental to such acquisition 
shall be defrayed from or by such fund or person. 

15. Transfer of acquired land to the requiring pes" 
other than the Government : (1) When any prope 


as han i 
sed to be acquired for any person other He" — 
an agreement Wi 


Government, such person shall enter into 


tment in such form as may be prescribed 
ce under section 3 is published. 

(2) When the property in respect of which an 28 ty, is 
has been entered into with a person under ee Oe 
under section 11, the Government al 


eemeat 


E agreate, 


& dest im srh 


of the amont pavdike ar 
erson other tran ttie 


acgráreð propariy 1 (1) No property acquired 


ect shell, without the prior appro väl of the 
ed for any purpose other than the puzpose 


be us 


pwc 


o Ezy acquiring person uses any acquired property in 


patrevention of the provisions of sub-section (1), or does not 
= it for the purpose for which it is acquired, he shall be 
Isble to surrender the property to the Deputy Commissioner 
m being directed by him to do so. 


Part I 
Requisition 

18. Requisition of property : (1) When any property is 
red temporarily for any public purpose or in the public 
est, the Deputy Commissioner may. with the prior 
sroval of the Government, by order in writing, requisite it 
Provided that no such approval shall be necessary in the 
tase of emergency requirement of any property. 

Provided further that, save in the case of emergency 
mirement for the purposes of maintenance of transport or 
Communication system ro property which is bona fide used 
® the owner thereof as the residence of himself or his family 
F which is used either for religious worship by the public or as 
2 Educational institution or orphanage oras a hospital, 
Public library, graveyard or cremation ground shall be 
“Suisitioned, 


aa Where an order made under sub- 


Tem, "a, the Deputy Commissioner may take possessi 
“Misiti, 
oned Property- 


section (1) has been 
on of the 


a, 
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(a) in the E of emergency requireme. “Man tog, 
of maintenance of transport is for the Pu 
system, at any time after the dat c unie t 
order, Sof Service ation 

(b) in any other case, after the expiry of tr; Of the 
the date of service of the order o! thirty days f 

. Tom 


and may use the property for the 
been requisitioned. 

(3) Except with the prior approval of the G 
property shall be kept under requisition for Overnment, no 
two years from the date of taking over of i aioe €Xceedin, 
property. POssessig, 

19. Revision : The Government may, of its own mo 
on application filed by an aggrieved person, reyi Motion or 
made under section 18(1): » BEVISE an order 

Provided that no such application sha 
unless it is filed within thirty days from the 
the order. 

20. Award of compensation by the deputy 
commissioner : (1) Where any property is requisitioned under 
this Part, there shall be paid compensation the amount of 
which shall be determined in the manner and in accordance 
with the principles set out in this section. 

(2) The Deputy Commissioner shall, after giving the 
persons interested an opportunity of being heard in respect of 
their respective interests in the property an the amount and 
particulars of their claims to compensation for such interests 
and having regard to the provisions of sub-section (5), make 
an award of— 

(a) the compensation in the manner as may be 
prescribed; and tion 

(b) the apportionment of the said aa ane 
among all the persons known or believe! os 
interested in the property, of whom, or 0f Y 
claims, he has information. : 

(3) The award made by the Deputy Commis 
except as hereinafter provided, be final. 

(4) The Deputy Commissioner shall give im 
of his award to the persons interested. 


Purpose for Which it r 
as 


n of such 


ll be entertained 
date of service of 


sioner shall, 


mediate notice 


reg! 
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O i of any property shall consist of ñ 

uisi 


(a) a recurring payment, in respect of the period of 
requisition of a sum equal to the rent which would 
have been payable for the use and occupation of 
the property, if it had been taken on lease for that 
period; and 

(b) such sum, if any, as may be found necessary to 
compensate the persons interested for all or any of 
the following matters, namcly:- 


(i) expenses on account of vacating the 
requisitioned property; 

(ii) expenses on account of reoccupying the 
property upon release from requisition; and 

(iii) damages, other than normal wear and tear, 
caused to the property during the period of 
requisition, including the expenses that may 
have to be incurred for restoring the property 
to the condition in which it was at the time of 
requisition. 

(6) Where ant property is kept under requisition for more 
than two years, the Deputy Commissioner shall revise his 
award regarding the amount payable as compensation under 
sub-section (5)(a). 


21. Payment of compensation : (1) On making an award 
under section 20, the Deputy Commissioner shall tender 
Payment of the compensation awarded by him to the persons 
entitled thereto according to the award, and shall pay it to 
them unless prevented by someone or more of the 
Contingencies mentioned in sub-section (2). 

(2) If the persons entitled to compensation do not consent 
° Teceive it, or if there be no person to receive the 
compensation, or if there be any dispute as to the title to 
ceive the compensation, or as to the apportionment of it, the 
oon Commissioner shall keep the amount of oe 
th Pensation in a deposit account in the Public Account o! 

© Republic which shall be deemed payment of the 
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compensation for the requisitioned Bi nance, 1gp 
Operi 


prejudice to the claim of the parties to 
Arbitrator. 

Provided that any person admitted t 
receive such payment under protest 
amount. 


ty Witt Ou ny 

be 

deter nined by y 
he 


0 be interest 
as to th U ma 
© sufficiency at the 
Provided further that no person who hg 
amount otherwise than under protest fen received th 
make any application under section 28, all be Entitled Ig 
Provided further tha! nothing herein conta 
the liability of any person, who may receive tt 
part of any compensation awarded under this 
same to the person lawfully entitled thereto, 
22, Recovery of money from allottees of requisi 
property : Where any requisitioned property is aia 
placed in possession of, any person, the Deputy ominis ti 
may recover from such person such amount of money sti 
such manner as may be prescribed. s 


ined shall affect 
ne whole or any 


Part, to Pay the 


23. Repair of requisitioned property : (1) During the 
period of requisition, the Deputy Commissioner shall be 
responsible for the proper maintenance of the requisitioned 
property. 

(2) If the Deputy Commissioner is satisfied that repairs are 
necessary to prevent deterioration to the property, he may, 
after giving te owner an opportunity of making the repairs 
himself, cause the repairs to be made at a cost not cxe 
one-sixth of the compensation payable to the owner and such 
cost shall be recovered out of such compensation. 

(1) Where any 


ding 


24. Release from requisition 
requisitioned property is to be released from the requisition, 
the Deputy Commissioner may restore it to the person om 
whom the property was requisitioned or to his successor tt 
interest or to such other person as my appeat to the Depuly 
Commissioner to be entitled to such restoration. 

(2) The delivery of possession of the requisiti 
to the person referred to in sub-section (1) shall 
discharge of the Deputy Commissioner from all lia 


oned propery 
be a full 


pility 1" 


i requisitio: 
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ch delivery. but shall not prejudice any right in 
es? the propertly which any other person may be entitled 
sespe t ocesS of law to enforce against the person to whom 
e on of the property is so delivered. 

vided that when the person to whom the requisitioned 
pro is to be restored on release from requisition willfully 
opery i refuses to take delivery of the requisitioned property 
io directed In writing to take possession of such 
tioned property by the Deputy Commissioner, such 
oned properly shall be deemed to have been restored 
person within the meaning of this sub-section with 
the date and time specified in the aforesaid direction. 

(3) Where the person to whom the possession of the 
ned property is to be delivered cannot be found and 
has no agent or other person empowered to accept the delivery 
on his behalf, the Deputy Commissioner shall cause a notice 
declaring that the property is released from requisition to be 
affixed on some conspicuous part of the property and shall 
also publish the notice in the Official Gazette. 

(4) Where a notice referred to in sub-section (3) is 
published in the Official Gazette, the property specified in such 
notice shall cease to be subject to requisition from the date of 
such publication and be deemed to have been delivered to the 
person entitled to possession thereof; and the Deputy 
Commissioner shall not be liable for any compensation or 
"eh in respect of the property for any period after the 

ate. 


25. Eviction of allottees : Notwithstanding anything 


of sui 


e uisi 


contained in any other law for the time being in force, if any’ 


Property under requisition, which has been :llotted to any 
Person or is in unauthorised occupation of any person, is 
pasted by the Deputy Commissioner for any other use or 
es during the period of requisition or for restoring the 
eae under section 24 on its released from requisition, or if 
Sum ace of such property has defaulted in payment of any 
‘om ue from him in respect of such property. the Deputy 

tinged may, at any time by order in writing, direct 
Person or allottee to vacate the property by such date as 
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may be specified in the order, and ifs Ordinang 
does not vacate the property by the ne Person or 
Deputy Commissioner may evict such a SO Speci 
such property or may use or caused to b on or allotteg s ° 
the purpose as may be necessary. © used ş x 


uc] 
26. Part not to apply to cantonment 


Part shall apply to any property wi. ` Nothin 
cantonment. perty within the Eh 


limits y 


ofa 


Part IV 
Arbitration 
27. Appointment of Arbitrator : Fy 
- : For th 
Ordinance the Government shall, by acti gestton ince Of this 
Gazette, appoint a Judicial Officer, not be © Official 


i low th 
Subordinate Judge, to be arbitrator for such area ha - 
e 


specified therein. 


28. Application to Arbitrator : (1) Any person interested 
who has not accepted any award made by the deputy 
Commissioner under this Act may, within forty five days from 
the date of service of notice of the award, make an application 
to the Arbitrator for revision of the award. 


(2) The application shall state the grounds on which 
objection to the award is taken. 


(3) The requiring person shall be made a necessary party in 
the application made under sub-section (1), along with the 
Deputy Commissioner. 

29. Notice for hearing : The Arbitrator shall, on receipt of 
an application under section 28, cause a notice specifying P 
date on which he will proceed to hear the application a 
directing their appearance before him on that day, to be ser 

on the following persons, namely: 
(a) the applicant; 
(b) all persons interested in the objection: 
(c) the Deputy Commissioner; and 
(d) the requiring person. 
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ope of proceedings : The scope of the enquiry i 

0. seedings before the Arbitrator shall be retetei ba a 
m ration of the interest of the persons affected by the 
cone š 
ae arbitrator to be guided by sections 8, 9 and 20: In 

mining the amount of compensation to be awarded for 
dete! roperty acquired or requisitioned under this Act, the ` 
an P itor shall be guided by the provisions of section 8 and 9 
ae as the case may be. 
or provided that the compensation determined by the 
prbitrator in respect of each owner shall not exceed the 
amount specified in the award of the Deputy Commissioner by 
more than ten per centum; 

32. Form of award of Arbitrator : (1) Every award under 
this Part shall be in writing signed by the Arbitrator, and shall 
specify the amount awarded under different clauses of section 
g(1) or section 20(5), as the case may be, together with the 
grounds of awarding each of the said amounts. 

(2) Where the amount of compensation determined by an 
Arbitrator is higher than the amount specified in the award of 
the Deputy Commissioner, an additional compensation at the 
rate of ten percent per annum on such additional amount 
shall, subject to the decision of an Appellate T ribunal, if any, 
be payable till the amount is paid or offered for payment. 

(3) Every such award shall be deemed to be a decree and 
the statement of the grounds of every such award a judgement 
within the meaning of section 2(2) and section 2(9) respectively 
of the Code of Civil Procedure, 1908 (V of 1908). 

33. Costs : Every such award shall also state the amount 
of costs incurred in the proceedings under this Part, and by 
What persons and in what proportions they are to be paid. 

34. Appeal against the award of arbitrator : (1) An 
*Dpeal shall lie to the Arbitration Appellate Tribunal, 
constituted under sub-section (2), against an award of the 

bitrator, N 
wee Government shall, by notification in te ome 
ti €, constitute one or more Arbitration Appe 

‘unals for such area as may be specified therein. 


(3) An Arbitration Appellate Tribunal inane, ? 
member who shall be appointed by th Shal i "1982 
among persons who are or have been Di © Govern, cat 3 


(4) A decision of the Arbitration App 
final. 


on determi 


Arbitration Appellate Tribunal is higher th 
an t 


specified in the award of the Arbitrat 
compensation at the rate of ten percent aaa 
additional amount shall be payable till haa e 
offered for payment. amount i 

Provided that the compensation dete 
Arbitrator Appellate Tribunal in respect of a 
shall not exceed the amount specified in t 
Arbitrator by more than ten per centum. 

34A. Payment of additional compensation : 
additional compensation is required to be paid in i Mieis 
of an award under this Part, such compensation R 
to the persons entitled thereto immediately after the ma 
additional amount is deposited by the requiring person with 
the Deputy Commissioner: 


ned by an 


on such 
S paid op 


mined by the 
ach lang owner 
he award of the 


Provided that the requiring person shall deposit the 
additional amount with the Deputy Commissioner within one 
month from the date of receipt of notice in this behalf from the 
Deputy Commissioner: 

Provided further that the Deputy Commissioner shall send, 
the notice to deposit the amount of additional compensation 
within one month from the date of the award of the Arbitrator, 
or, as the case may be, decision of the Arbitration Appellate 
Tribunal. 

35. Act X of 1940 not to apply : 
Arbitration Act, 1940 (X of 1940), shall apply to arbitr 
under this Part. , 


Nothing in the 
ations 
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Part V 
Miscellaneous 


peputy Commissioner and Arbitrator to have 

6. owers of civil court : The Deputy Commissioner 
atan P bitrator. while holding any enquiry or proceedings 
md iis Act, shall have the same powers as are vested in a 


w urt under the Code of Civil Procedure, 1908 (V of 1908), 
‘vil CO 


e purpose of- , 
| fot (a) summoning and enforcing the attendance of any 


| erson, and examining him on oath; 
| (b) compelling the production of any document or 
record; ` 
(c) reception of evidence on affidavit; 
(d) issuing commission for examination of witnesses; 
(e) requisitioning any public record from any court or 
office. 

37. Power to enter and inspect : (1) With a view to 
acquiring Or requiring any property or determining the 
compensation payable in respect thereof or securing 
compliance with an order made under this Ordinance, the 
Deputy commissioner or any officer, generally or specially 
authorised by the deputy Commissioner in this behalf, and 
any of the assistants and workmen may 

(a) enter upon and survey and take levels of any 
property; 
| (b) inspect any property or any thing therein; 
(c) measure and set out the boundaries and prepare a 
plan of any property and the intended line of the 
work, if any, proposed to be made thereon; 
mark such levels, boundaries and line by placing 
marks and cutting trenches, and, where otherwise 
the survey cannot be completed and the levels 
taken and boundaries and line marked, cut down 
and clear away any part of the standing crop, tree 
P or jungle: 
| Moat ae that no person shall enter upon any property 
e consent of the occupier thereof unless at least 


(d) 
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rdinangg 


twenty-four hours' previous notice in writi 
NE of hi 
S ini 


to do so has been given. 

(2) The Deputy Commissioner or th 
him under sub-section (1) shall, at the fe Officer 
property, pay or tender payment for all ale of ent, a 
done in such property, and, in case €cessary dam 
sufficiency of the amount so paid or te of dispute as 
the Deputy Commissioner shall be ieee the decisi t 

38. Power to obtain informatio ion of 
acquiring or requiring any property ah With a view 
compensation payable in respect the determining th 
commissioner may, by order in writing, re Teof, the Dep, 
furnish to such officer or authority, as cara any person H 
order, such information in his passen © Specified in the 
relating to any property which is acquired maa be Specified 
intended to be acquired or redasianed une 
Ordinance. 1 under this 

39. Service of notice and orders : (1) Save as otherwi 
expressly provided in this Ordinance and subject to ruli ae 
thereunder, every notice or order issued or made et si 
Ordinance shall be served by delivering or tendering ite P 
person named therein or the person whom it is required o be 
served under this Ordinance. 

(2) When such person cannot be found or the notice or 
order cannot be so delivered or tendered, the service of the 
notice or order may be made by delivering or tendering it to any 
officer of such person or to any adult male member of the 
family of such person residing with him or, if no such officer or 
member cannot be found, by affixing a copy thereof on the 
outer door or on some corispicuous part of the premises in 
which that person ordinarily resides or carries on business of 
personally works for gain, and also by affixing 4 copy thereof 
in some conspicuous place in the office of the authority 0 
officer issuing or making it and, where in some 
conspicuous part of the property to which it relates: ts, the 

Provided that, if such authority or officer 50 dinee jetter 
notice or order may be sent by registered post in @ itis 
addressed to the person named therein or of w piac? 
required to be served, at his known residence. address ° 
of business or work. 


tenti 


possible, 


x 
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enalty : Any person who contravenes or attempts to 
o. P r abets or attempts to abet a contravention of any 
de under this Ordinance or who willfully obstructs 
son in doing any of the acts authorised or permitted 
is Ordinance or any rule made thereunder shall be 
hable with imprisonment for a term which may extend to 


Pont or with fine which may extend to one thousand 
ix 


fa oF with both. 
ta i Enforcement of surrender : If the Deputy 


missioner is opposed or impeded in taking possession of 
com! roperty under this Ordinance, he shall enforce the 
ay de of the property to himself, and may use or cause to 
be used such force as may be necessary. 

42. Exemption from stamp duty and fees : No award 
made under this Ordinance shall be chargeable with stamp 
duty, and no person claiming any interest under any such 
award shall be liable to pay any fee for a copy of the same. 

43. Indemnity : No suit, prosecution or other legal 
roceeding shall lie against any person for any thing which is 
in good faith done or intended to be done in pursuance of this 
ordinance or any order or rule made thereunder. 

44. Bar to jurisdiction of Court : Save as otherwise 
expressly provided in this Ordinance, no Court shall entertain 
any suit or application against any order passed or any action 
taken under this Ordinance, and no injunction shall be 
granted by any Court in respect of any action taken or to be 
taken in pursuance of any power conferred by or under this 
Ordinance. 

45. Delegation of powers : The government may, by order 
aoed in the Official Gazette, direct that any power conferred 
‘sie duty imposed on it by this Ordinance shall, in such 
pele and under such conditions, if any, as may be 
fee in the order, be exercised or discharged also by such 

or authority as may be so specified. 
= me adhoc exercise of the power by the delegator himself 
See ae ene case doesn't necessarily terminate the 
ae of the delegatee from exercising the power. 
notificati ower to make rules : (1) The government may, by 
epu ion in the Official Gazette, make rules for carrying out 
Tposes of this Ordinance. 


D 
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(2) In particular, and without prejudice f 1982 
the foregoing power, such rules may provi = Benerality 
the following matters:- Or all or ay” 

(a) the procedure to be followed i mo 
any property acquired or re 
Ordinance; 

(b) the procedure to be followed by the 
the Arbitration Appellate Tribunals: 

(c) the manner of enforcement of surn 
property under section 41; 

(d) any other matter which has to bE or 
prescribed. May be 

47. Special savings relating to expi o 
1948 : Notwithstanding the Session tres rhe of 
Requisition of Property Act, 1948 (EB Act XII of 1948) me i 
expiry of the period of its operation, all proceedings E 
matters, including all notices, notifications and orders 
relating to requisition or acquisition of any property an 
compensation or award in respect of any property 
requisitioned or acquired and all applications and appeals 
pending before any authority, arbitrator or court under that 
Act shall be continued, enforced, heard or disposed of as if 
that Act had not ceased to have effect and were continuing in 
operation. 

48. Repeals and savings : (1) The Land Acquisition Act, 
1894 (I of 1894), is hereby repealed. 

(2) Notwithstanding such repeal. all proceedings and 
matters, including all notices, notifications and orders, 
relating to requisition or acquisition of any property 0r 
compensation or award in respect of any properly 
requisitioned or acquired and all applications and a 
pending before any authority, arbitrator or court Cale E 
said Act shall be continued, enforced, heard or disposed ora 
if this Ordinance had not been made and promulgated. y ie 

(3) Subject to the provisions of sub-section (2 ‘hall 
provisions of the General Clauses Act, 1897 (x of el this 
apply to the repeal and re-enactment of the said Act by 
Ordinance. 


n taking Poss 


fo ESSj, 
quisitioned 4 Ssion of 


nder this 


Arbitrators ang 


ender of aay 


gency 


uisition of Immovable Property 
Rules, 1982 


2-L/82:- In exercise of the powers conferred by 


rhe Acq 


No. SRO 1 isition & Requisiti f I bl 
-` 46 of the Acquisiu quisition of Immovable 


section ordinance, 1982 (II of 1982), the Government is 
prope to make the following rules, namely:- 

title : These rules may be called the Acquisition 
roperty Rules, 1982. 

: In this rules, unless there is anything 


f: short 
of movable P 


2. Definitions 
epugnant in the subject or context,- 
ri 


(a) "Form" means a Form appended to these rules; 
(b) "Ordinance" means the Acquisition & Requisition 
of Immovable Property Ordinance, 1982 (II of 1982); 
and i 
(c) "section" means a section of the Ordinance. , 

3. Proceedings for acquisition : There shall be a 
separate proceeding for each proposal of acquisition under the 
Ordinance. 

4. Notices under sections 3, 6 and 7 : (1) The notices 
under sections 3, 6 and 7 shall be in Forms ‘A’, 'B' and 'C' 
respectively. i 

(2) The notices under sections 3 and 6 shall be affixed at 
convenient places on or near the property sought to be 
acquired, with copies of such notices displayed, in the Notice 
Boards of the Collectorate, Office of the Upazila Revenue 
Officer, Tahsil Office and Office of the Local Parisad or 


Paurashava within the local limits of which such property 
situates, 


5. Declaration of acquisition and possession : The- 
tm regarding acquisition and possession of property 

er section 11 shall be made in Form-D. 
rele agi of abatement and revocation ar 
Boter a : The declaration of abatement of acquisition 
ngs under sub-section (1) of section 12 shall be made 
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uleg 19 
119g. 
quire 
hall = matt iss ed ung 
7. Transfer of acquired land ; (1) When € in Form.p j 
is proposed to be transferred to any pers an ag uired 1a 
Government under sub-section (1) of elie. Other han i, 
shall, subject to sub-rule (2), enter into a a 15, 5 Person, 
Government in Form-G. Sreement With th 
e 


in Form-E and the notification re 
sub-section (2) of the said section s 


(2) A deed of transfer in Form Hs 
transfer of the property to any per 
Government and such person shall be 
duty and other charges incidental to 
accordance with the existing laws for the ti 


hall be Executed f 
son other = 


th 
liable to pay oo ° 


ay stam 
p- 
such Execution in 


me being in force 
8. Assessment of compensation ` 


provisions of sections 8 and 9, 
compensation, the following matters an 
also be considered:- 


i: (1) Subject to the 
in determining the 
d circumstances shall 


(a) the nature and condition of the property, and 
(b) the prevailing letting value, if any, of similar 
property in the locality. 

(2) In calculating the market value of any property for the 
purpose of clause (a) of sub-section (1) of section 8, in the case 
of land, the average value of per acre of land transferred shall 
be calculated from the total amount of sale figures divided by 
the total quantity of land transferred. 

(3) In case of acquisition of any building, including pucca 
òr kutcha, the market value shall be determined keeping in 
view the cost of construction, cost on development af land 
including approaches and depreciation of building " 
consultation with public works department. 

The Deputy 


Government 
requiring 


9. Unutilised acquired property 
Commissioner will submit a statement to the 
annually about the properties acquired for different tatement 
persons and mode of utilisation of the land. Such 5 
shall be submitted by the 15th July of each year. 
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FORM- A 
[See sub-rule (1) of rule 4] 
¡sition CaSe in e OEI E OEIS 
ul: 


issue : 
pate of 36 NOTICE 


s the property described in the schedule below is 
¿c likely to be needed for the public purpose of 

ed oF nd in the public interest; 
j arefore; in pursuance of the provisions of section 3 
Now ther ‘ition and Requisition of Immovable Property 
1982 (I of 1982), it is hereby notified for the 
ation of all concerned that the said property is proposed 

mor eguired by the Government. 

pr sons interested in the said property may, within 15 


where@ 
eed 


er ; 
| d iG the publication of the notice, file objection against 
$ + 
e proposed acquisition of the property to the undersigned. 
| The Schedule 
Plot No./Nos., 
Khatian No./Nos., 
Mouza 
| PS 
Fotalarea. «| Txseanseasevoneanesnrnennasnoaiasonnnenents 
| Deputy Commissioner 
| Dated the... 1: ne District 
| FORM- B 
[See sub-rule (1) of rule 4] 
| Acquisition Case No. s,s: amen of 19 
| NOTICE 
i TO tunia owner/ occupier/ interested persons in 
© Property ñ 


Notice is hereby given as required under section G o the 
eatin and Requisition of Immovable Property Ordinance 
Utor 1982), that the Government has decided to acquire 
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y 
the property described in the sc Rules,1 


take possession thereof. 
The owner/ occupier/ interest, 
is/are hereby called upon to 
a 
authorised agent before the unders ied P 
at the office of 


hedule belo 


f the respe 


in the said Property and 


d 
statement Tô 
ticable, the 
essing any i 
any part t 


(2) make or deliver a 
far as may be prac 
other person poss 
said property or 


nature of such interest and 
reccived or receivable on acco 


The Schedule 
Plot No./Nos., 


Khatian No./Nos., 
Mouza 
PS 


Total arca 


Clive į 
claims for such interests: particulars of 


O v 


982 


“tao in the 
ere 
sharer, mortgagee or otherwise ete. i | 
$ e 
profits, if any, 
unt thereof, 


Deputy Commissioner 


Dated the 


FORM- C 
[See sub-rule (1) of rule 4] 


Acquisition Case No. ..ee 


NOTICE 


Tos 

Notice is hereby given as required under n'a 
section 7 of the Acquisition and Requisitio you ha 
Property Ordinance, 1982 (II of 1982) ae 


„District 


o a 1D veceeeseeeertrtt 


sub-section 9 af 
movable 


ve been 


appear b me 
p before.. (date) for receiving the payment. 
ol 
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s the person /persons interested in the above case and 


ie opinion compensation at the following rates be allowed 


0 yOu" ation for land 


ens 
Come @ TK. sesoses total. Thesis 


structure 
Compensation for other 


The sum payable to you is Tk. ... 
efore, me personally or by a duly authorised agent on 


Deputy Commissioner 


Dated the „~... WG A District 
FORM- D 
[See rule 5] 
Acquisition Case No. .isisiusisasssersiere Of VD cosesrsrscennsaes 
DECLARATION 


Whereas the property described in the schedule below has 
been decided to be acquired and compensation therefor has 
been paid or is deemed to have been paid in pursuance of 
Section 10 of the Acquisition and Requisition of Immovable 
Property Ordinance, 1982 (II of 1982); 

Now, therefore, in pursuance of sub-section (2) of section 
Nl of the said Ordinance, I am pleased to declare that the said 
Property stands acquired and vests absolutely in the 

‘Overnment free from all encumbrances: 


mm, 
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The Schedule 
Plot No./Nos., : 
Khatian No./Nos.. 


Mouza 
PS 
Total area 
Dated the .. 
FORM- E 
[See rule 6] 
Acquisition Case Nosies of 19 
DECLARATION ` 


l Whereas compensation has not been paid or deposited 
within a period of one year from the date of decision of the 
Government for acquisition of the property described in the 
schedule below for the no fault of the persons interested; 

Now, therefore, in pursuance of sub-section (1) of section 
12 of the Acquisition and Requisition of Immovable Property 
Ordinance, 1982 (II of 1982), I am pleased to declare that the 
all proceedings in respect of such acquisition stand abated 
from (date). i 


The Schedule 
Plot No./Nos., 
Khatian No./Nos., 
Mouza 
PS 
Total area 


issioner 


uty Comm! 
Deputy District 


Dated the ............ 19 
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FORM- F 
[See rule 6] 
, apop Gase NO. ssrin Of Le EEO 
poguisitio NOTIFICATION 
as acquisition proceedings were started in case No. 
where for acquisition of the property described in 


ger of ree below under the Acquisition and Requisition of 
ne ty Ordinance, 1982 (II of 1982), but 


PE 
Je Proper 

jamoa? on thereof has not yet been paid. 

compe” exercise of the powers conferred by sub- 


therefore, in 
f section 12 of the aforesaid Ordinance, I, with the 


al of the Government, revoke all the proceedings in 
tion of the said property. 
The Schedule 


Now, 
section (2) © 
rior approver © 
F pect of acquisi 


plot No. / NOS., 
Khatian No. /Nos., 


Mouza 
PS 
Total area 
Deputy Commissioner 

Dated the „nesese lDoossese  eetteeesteeteeeenenees District 

FORM- G 

[See rule 7] 
Acquisition Case No. scorsa of 19 

AGREEMENT 


Whereas the property described in the schedule below is 
Tquired by us for and it is necessary to initiate proceedings 
$ acquisition of the said property under the Acquisition and 
oo. of Immovable Property Ordinance, 1982 (II of 
wi therefore, we the requiring persons hereby agree and 

rg ake to abide by the requirements of the aforesaid 
ë ance and to pay the compensation and other charges for 

id property, 

as e undertake to follow all such terms and conditions 
Y be determined by the Government in this behalf. 


This agreement is made on the day of. 19.. 


> 4 
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The Schedule 


Plot No. /Nos., 

Khatian No./Nos., 

Mouza 

PS 

Total area i ince 
Name and signature of Nameandsj Wiis 
witnesses with adress persons wn of the Tequitin 

ress, € 

bs l. 

2. 2. 

3. 3. 

FORM- H 
[See sub-rule (2) of rule 7} 

This INDENTURE is made this .............. Day of 0.0.19 
sewing between the Government of Bangladesh (hereinafter 
called the Government) on the one part and ................ having 
its office at wn... eee IM annann (hereinafter called the 
requiring person) on the other part; 

Whereas in the month of .........006 The requiring person 


applied to the Deputy Commissioner .......+1++ to acquire the 


property/properties hereinafter described under the prov 
of the Acquisition and Requisition of Immovable Property 
Ordinance, 1982 (II of 1982) for the establishment OB soni 
and the Government being satisfied that the pror e 
acquisition was needed for the aforesaid purpose a i to 
said work was likely to prove useful to the public, conne ai 
acquire on behalf of the requiring person the prop 
hereinafter described; on 15 of 

And whereas pursuant to the provisions of see peer 
the Ordinance the requiring person entered into an a inter 
with the Government on ............++ whereby it was 28" 


sions , 
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tthe requiring person shall pay to the Government all 
glia. nsation and other charges for the said property; 
e 


com d whereas the. Deputy Commissioner .............. having 
ean award of compensation under section 7 of the 


quly m? hance and took possession under section 11 of the 
said ie which thereupon vested absolutely in the 
pros ent free from all encumbrances; 

e a E vvwcobcsvie ay Of s-cssceceicos On a 


q whereas on the 
session of the said property was made over to the Deputy 
oS 


CommiSSIONED ++: to the requiring person; 

And whereas the requiring person has deposited with the 
Deputy Commissioner ON ...--sssssesee e the sum of TE sorai ) 
being amount so far demanded, and whereas the requiring 
person admits its liability to pay any further sum demanded; 

Now, this INDENTURE witnesseth that in pursuance of the 
said Agreement the Government doth hereby grant lease unto 
the requiring person ALL THAT property/ piece or parcel of land 
more particularly delineated in the plan hereunto annexed 
and described in the schedule TO HOLD unto the requiring 
person with usual rent/taxes as may be fixed by the Revenue 
Authority and it is hereby agreed and declared that if at any 
time hereafter the said property/premises shall (except with 
the sanction in writing of the Government) be used by the 
requiring person for any purpose, other than the .......-..-++ or 
purposes incidental thereto or if the said property for a period 
Osassa Consecutive months cease to be held and used or 
cease to be required for such purpose the requiring person 
shall surrender the said property and the Government may re- 
enter upon and take possession of the said premises together 
with all buildings thereon which shall thereupen vest in the 
Government absolutely; 
na the Government may either sell the said premises and 
alter ings thereon and upon such sale the Government shall 
Be a lucting the expenses of taking possession and selling, 
nee he balance of the said proceeds of sale to the requiring 
lapel or the Government may retain the Said premises 

eves er with all buildings there in which case the 
nment shall repay to the requiring person all sums 


pu -S 
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received from the requiring person in res 
premises as compensation (less the stan Of the afo, 
per cent and less any amount received Pd allow, Nee 
person on account of trees and buildin TOM the Te Of 29 
existence at the time of resumption) b ES which 


ut are 
account of costs, charges and expenses: Not sums y 


cei 
Should any dispute or difference aris 
subject matter of the deed or any convention concerning th 
herein contained, the same shall be nt clause op a 
Government and the decision of the oren ed to the 
dispute or difference shall be final and conc] 
on the parties hereto. ` 


Ules, 1983 


ment upon 
; Suc] 
usive and binding 


The schedule above referred to: 


containing an area of.. 
Plot NOS.sesrsssosoossssee 
bounded on the- 
North- 
East- 
South- 
West- 

In witness thereof the said requiring person has caused its 
common seal to be affixed and the Government hath hereto 
set his hand and seal this day and year first above written. 

The common seal of the above named ~... Requiring 
person was hereto affixed in the presence Of seene 
witness. 

Head of office/Chief Executive officer 
With seal 
Signed, sealed and delivered by eeen" y The see 
Commissioner of ........::::0:008++ On behalf of the Government 
the People's Republic of Bangladesh. 
(Witness) 
(signature) 
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o. SRO 372-L/82:- In exercise of the powers conferred by 
N ‘tion 46 of the Acquisition & Requisition of Immovable 
section, Ordinance, 1982 (II of 1982), the Government is 
oe to make the following rules, namely:- 

p 1. Short title: These rules may be called the Requisition 
of jmmovable Property Rules, 1982. i 
2. Definitions : In this rules, unless there is anything 
repugnant in the subject or context,- 
(a) "Form" means a Form appended to these rules; 
(b) "Ordinance" means the Acquisition & Requisition 
of Immovable Property Ordinance, 1982 (II of 1982); 
and d 
(c) "section" means a section of the Ordinance. 

3. Proceedings for requisition : There shall be a 
separate proceeding for each proposal of requisition under the 
Ordinance. 

4. Order of requisition : The order of requisition under 
sub-section (1) of section 18 shall be in Form ‘A. 

5. Assessment of compensation on requisition : (1) In 
making the award of compensation, the deputy Commissioner 
shall, besides taking into consideration, the principles laid 
down under section 20, see that- 

(a) the owner receives such compensation in cash of 
which he is temporarily deprived; and 

(b) in case the property is a cultivable land the owner 
receives the compensation for loss of crops. 

(2) in determining compensation for standing crops average 
yield per acre in the locality of the kind of produce multiplied 
by price of the products per unit shall be calculated. 

6. Recovery of compensation money from the 
allottees: When any requisitioned is allotted to and placed in 
oe of any person the Deputy Commissioner shall 
erin estimated mount of compensation from such person in 

installment as he my deem fit. 
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7. Notice of release of requisition 


s ? Th š 
of requisition as required under sub-section ¢ of releas 
shall be in Form 'B'. of sı ction a 
FORM- A 
[See rule 4} 


Requisition Case NO. seis 
Order of Requisition of Immovable Prop 
erty 


Whereas, it is expedient to requisition the ; 
property described in the schedule 'A' below for eee 
and in the public interest; Purpose of 


Now, therefore, in exercise of the powers c A 
, 5 onferrı 

section (1) of section 18 of the Ordinance, I aa a Sub- 
requisition the said property and direct that- È 


Mr./Mrs ” ; 
owner/occupier of the said proper 


Teby 


(address) 


shall- 


(a) deliver the possession of the said property to an officer 
authorised by me to reccive the possession on my 
behalf on sssesssssssses 

(b) remove from the said property the movable properties 
in the Schedule 'B' below or any other movable 
properties as may be specified in writing in this behalf 
by the officer authorised by me; 

(c) not dispose of the said property in any way which may 
disturb or interfere with the use or the dealing of the 
said property in the manner described by me so long 
as this order remains in force. 


SCHEDULE 'A' 
SCHEDULE 'B' 
Deputy Commission 
istic 
Dated the asis Oesa es Di 
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| FORM- B 

| . [See rule 7] 

under section 24(3) declaring release of 

“eitioned property, when the owner is not found. 

cguis as the property described in the Schedule below was 
pecker vide Order NOs: ao dated sinna under 

requisiti of the Acquisition and Requisition of Immovable 

section Ordinance, 1982 (II of 1982); 

property pereas, it has been decided to release the said 


And W ia 
roperty from such requisition. 
p 


And whereas Mr./Mrs. 
possession of the said property; ; 

And whereas the aforesaid person/persons cannot be 
found and he has/they have no agent or other person 
empowered to accept delivery of the said property on his/their 


notice 


is/are entitled to take 


behalf, 
Now therefore, in exercise of the powers conferred by sub- 


section (3) of section 24 of the aforesaid Ordinance, it is hereby 
declared that the said property is released from requisition. 


~ SCHEDULE 


Deputy Commissioner 
District 


O 
HA 
& 
A 
= 
a 
© 
= 
Ko] 


al 


>, & 


THE AGRICULTURAL LAR 
WAGES) ORDIN ANCES Ammy 
7 8 4 


(Ordinance No. xyqq of 198 
4) 


An Ordinance to provide for fice i Feb, 


wages for agricultural labourers. of minimum 1984) 
n Whereas it is expendient to piodia es of 

minimum rates of wages for agriculty e for fixati 

matters ancillary thereto; ral labou on 


N rers and fo, 
ow, therefore, in pursuance of the B Ir 
T 


24th March, 1982, and in exeri 
in that behalf, the ERE wee enabling hin 
promulgate the following Ordinance :— sed té make and 
1. Short title.-This Ordi 
Argicultural Labour Dne e 5 may be called the 
rare : rdinance, 1984, 
2. Definitions.-In this Ordinance, unless th 
anything repugnant is the subject or context,— e Merei 
(a) agricultural labourer’ means any person employed in 
agricultural crop production, but does not include — 

(i) a person employed by the Government; 

(ii) a person employed in a plantation as defined in 
clause (iii) of section 2 of the Payment of Wages 
Act, 1936 (IV of 1936); 

a person who works as a family labourer on 
monthly wages; 
a person employed by a company registered under 
the Companies Act, 1913 (VII of 1913), engaged in 
production and sale of fish or livestock of any 
kind; 

(v) a bargadar as defined in the Land Reforms 

Ordinance, 1984 (X of 01984). 
(b) "wages" means all remuneration whi 

terms of contract of employment, expres f 
were fulfilled, by payable to a person in respec 
employment or work done in such CMP i pe 
does not include any sum paid to such 5 
defray special expenses incurred by him i? 
his employment. 


Oclamation of the 


(iii) 


(iv) 
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4: Minimum wages for ‘agricultural labour.-(1). The 
"im rate of wages for agricultural labour per day shall be 
oo grams of rice or such amount of money as is equal to 
3,27 oe of this quantity of rice in the local market. 
H The Government may, by notification in the official 
atte, review from time to time the minimum rate of wages 
Be under sub-section (1), on the recommendation of the 
4] of Minimim Wages and Prices for Agricultural Labour 
ted under section 4. 
(3) The Government may, on review of the minimum rate of 
under sub-section (2), fix different rates of minimum 
wages fOr different areas, for different classes of agricultural 
Jabourer OF different kinds of agricultural labourer. 

(4) Notwithstanding anything contained in this section, no 
rate of minimum wages shall be reviewed earlier than three 
years from the date on which it was fixed, unless special 
circumstances SO require. 

4, Constitution of Council of Minimum Wages and 
prices for Agricultural Labour.-(1) The Government may, by 
notification in the official Gazette, constitute a Council to be 
called the Council of Minimum Wages and Prices for 
Agricultural Labour for the purposes of this Ordinance. 

2) The Council shall consist of a Chairman and such 
number of other members as the Government may deem fit to 
appoint. = 

3) The Council shall, upon a reference made to it by the 
Government, recommend to the Government, after such 

enquiry as the Council thinks fit and after consideration of 
the economic conditions, costs of living and other relevant 
factors, the minimum rates of wates for agricultural labour. 

4) The Council may, if the circumstances So demand, 

recommend different rates of minimum wages for different 

ateas, for different classes of agricultural labourer or for 
different kinds of agricultural labouer. 

__ (6) In making its recommendations, the Council shall take 

into consideration the views of the Upazila Parishads, if any. 

š 5. Payment of minimum wages.-No person shall pay any 
gricultural labourer wages at a rate lower than the rate fixed 
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by or under this Ordinance to be th a 
labourer. © minim 
(2) Nothing in sub-section (1) shall be ae 
any way, the right of an agricultural labo emed to affe 
receive wages at a rate higher than the mi urer to contin in 
or under this Ordinance, if under any eee Tate aha 
otherwise, he is entitled to receive wages a OF Coni it y 
or to continue to enjoy such amenities and such higher ae 
as are customary for such labourer to enjoy other advantages 
6. Compensation and recovery proces 
person who contravences the provision of eae Any 
liable to pay to the aggrieved person com: on 5 Shall be 
amount not exceeding two times the Hee areal of an 


have been paid to him had there been no such Ki ai would 
(2) Notwithstanding anything contained in any ee 
aw 


mie ume being in force, a ult for recovery of the wages and 
pensation payable to an agricultural labourer shall li 
Village Court. eae 

7. Protection of minimum wags.-The minimum rates of 
wages fixed by or under this Ordinance shall not be called in 
question in or before any Court or authority. 

8. Amendment of Ordinance LXI of 1976.-In the Village 
Courts Ordinance, 1976 (LXI of 1976), in the Schedule, in Part 
Il, after item 5, the following new item shall be added, 
namely:— 

"6." Suit for recovery of wages and compensation payable 
to agricultural labourers.” 


um 
Wages for such 
cl 


O T 


LAND ACQUISITION ACT, 1894 


(Act No. 1 of 1895) 
[2nd February, 1894) 


THE 


on 13th April 1982, the date of repeal of the Act). 
t to amend the law for the acquisition of land for 
poses and for companies. 


(AS 

An Ac! 
public pur. 

WHEREAS it is expedient to amend the law of the 
ition of land needed for public purposes and for 
nies and for determining the amount of compensation 
on account of such acquisition : 


acquis! 
compa 
to be made 

It is hereby enacted as follows :— 


PART 1 
Preliminary 

1. Short title, extent and commencement.—(1) This Act 
may be called the land Acquisition Act, 1894; 

(2) It extends to the whole of Bangladesh; and 

(3) It shall come into force on the first day of March, 1894. 

2. Repealed. 

3. Definition.—In this Act, unless is something 
repugnant in the subject or context— 

(a) the expression “land” includes benefits to arise out of 
land, and things attached to the earth’ or permanently 
fastened to anything attached to the earth; 

(b) the expression “person interested” includes all persons 
claiming an interest in compensation to be made on account 
of the acquisition of land under this Act; and a person shall 
be deemed to be interested in land if he is interested in an 
easement affecting the land; 

(c) the expression “Collector” means the Collector of a 
district, and includes a Deputy Commissioner and any officer 
Specially appointed by the Government to perform. the 
functions of a Collector under this Act; 

. (d) the expression “Court” means a principal Civil Court of 
oo jurisdiction, unless the Government has appointed (as 

is hereby empowered to do) a special judicial officer within 
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any specified local limits to perform 


under this Act; the functions E 
o! 


(e) the expression “Com # 

; pany” me: sunt 
under the Companies Act, 1913 pa a Com Y regi 
Bangladesh law and includes a soc E incorporateg re 


Societies Registration Act, 1860 aea registered un 7 any 
within the meaning of the Coapite a Tegistereg ar the 
(f the expression “Public purpos 3 Societies Act, ean 
of village-sites in districts in which T Coe the pro 3 ; 
declared by notification in the oft eat shal on 
customary for the Government to hake r peat that ti 

(9 the following persons shall be tains Prevision and; " 
to act" as and to the extent hiereinalien na eaa led 
say)— provided (that is to 

trustees for other persons ici i 
deemed the persons akila a a ariarap shall te 
case, and that to the same extent as the heen . any sich 
interested could have acted if free from disability; ei 

a married woman, in cases to whi Engli 
applicable shall be deemed the SA ealed oa an 
whether of full age or not to the same extent as if she were 
unmarried and of full age; and 

the guardians of minors and the committees or managers 
of lunatics or idiots shall be deemed respectively the persons 
so entitled to act, to the same extent as the minors, lunatics 
or idiots themselves, if free from disability, could have acted; 

Provided that— 

(i) no person shall be deemed “entitled to act” whose 
interest in the subject-matter shall be shown to the 
satisfaction of the Collector or Court to be adverse to ne 
interest of the person interested for whom he would ethenvs® 
be entitled to act: 

(ii) in every such case the person intereste 
a next friend or, in default of his appearance 
the Collector or Court, as the case may be 
guardian for the case to act on his behal 
thereof; - 


d may appear by 
by a next friend, 
| shall appoint $ 
f in the conduc 
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ay the provisions of Code of Civil Procedure, 1908, 
(iii) el. Order XXXII shall, mutatis mutandis, apply in the 
hedt ersons interested appearing before a Collector or 
case n a next friend, or by a guardian for the case, in 
cout! dings under this Act; and 
e no person “entitled to act” shall be competent to receive 
i mpensation-money payable to the person for whom he 
eitled to act unless he would have been competent to 
the land and receive and give a good discharge for the 


money on a voluntary sale. 


js € 
alienate 
purchase- 


PART II 
ACQUISITION 
Preliminary investigation 


4. Publication of preliminary notification and powers 
of officers thereupon.—(1) Whenever it appears to the 
Government that land in any locality is needed or is likely to 
be needed for any public purpose, a notification to that effect 
shall be published in the official Gazette, and the Collector 
shall cause public notice of the substance of such notification 
to be given at convenient places in the said locality. 

(2) Thereupon it shall be lawful for any officer, either 
generally or specially authorised by such Government in this 
behalf, and for his servants and workmen— 

to enter upon and survey and take levels of any land in 
such locality; 

to dig or bore into the subsoil; 

to do all other acts necessary to ascertain whether the 
land is adapted for such purpose: 

to set out the boundaries of the land proposed to be taken 
and the intended line of the work (if any ) proposed to be made 
thereon: 

to mark such levels, boundaries and line by placing marks 
and cutting trenches: and : 

where otherwise the survey cannot be completed and the 
levels taken and the boundaries and line marked, to cut down 
and clear away any part of any standing crop, fence or jungle: 
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Provided that no person sha 
upon any enclosed court or gai 
house (unless with the consent 
without previously giving such oc at fhe 
notice in writing of his intention tei 

5. Payment for damage.—The fi 
at the time of such entry pay ao ager a 
necessary damage to be done as aiaa 
dispute as to the sufficiency of hed 
tendered, he shall at once refer the di 
the Collector or other chief revenue : 
such decision shall be final. j 


894 
ll ente: 
rden ait © any buj 
ached fs ‘ding ae 
ocen 2 ow 
Upler at Pler “ling 
least Ereg 
do so, Seven d 9 
authori 
se 
Payment tall 


and į 
n 
e€ amount 5 case of 


Objections 
Mire hee a 
; s been notified under section Interested in 
(1) as being needed or likely to be needed or j 4, Sub-section 
or for a Company may, within thirty days after panle purpose 
notification, object to the acquisition of the 1 a elhe 
land in the locality, as the case may be. and or of any 


(2) Every objection under sub-secti 
the Collector in writing, and the ee OL 
objector an opportunity of being heard either in T 
pleader and shall, after making such further inquiry, if any, H 
he thinks necessary, submit the case for the decision of the 
Government, together with the record of the proceedings held 
by him and report containing his recommendations on the 
objections. The decision of the Government on the objections 
shall be final. 

(3) For the purposes of this section, a person shall be 
deemed to be interested in land who would be entitled to claim 
an interest in compensation if the land were acquired under 
this Act. 


Declaration of intended Acquisition 

6. Declaration that land is required for 4 pat’ 
purpose.—(1) Subject to the provision of Part VII of this A 
when the Govemment is satisfied, after considering the PE 
if any, made under section 5A, sub-section (2). that any, 
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alar Jand iS needed for a Company a declaration shall 
came that effect that under the signature of a Secretary to 
made ° ment or of some officer duly authorized to certify its 
the cover! 
that no such declaration shall be made unless 
ensation to be awarded for such property is to be 
a Company, OF wholly or partly out of public revenues 
fund controlled or managed by a local authority. 
he declaration shall be published in the official 
ite, and shall state the district or other territorial division 
Oe ich the land is situate, the purpose for which it is 
ad its approximate area, and where a plan shall have 
ae made of the land, the place where such plan may be 
inspected. . : 

(3) The said declaration shall be conclusive evidence that 
ihe land is needed for a public purpose or for a Company as 
the case may be, and after making such declaration, the 
Government may acquire the land in manner hereinafter 


rS; 
ad iovid ed 


r some 


appearing. 
7. After declaration, Collector to take order for 


acquisition.—Whenever any land shall have been so declared 
to be needed for public purpose or for a Company, the 
Government or some officer authorized by the Government in 
this behalf, shall direct the Collector to take order for the 
acquisition of the land: 

8. Land to be marked out, measured and planned.—The 
Collector shall thereupon cause the land (unless it has been 
already marked out under section 4) to be marked out. He 
shall also cause it to be measured, and if no plan has been 
made thercof, a plan to be made of the same. 

9. Notice to persons interested.—(1) The Collector shall 
then cause public notice to be given at convenient place soon 
or near the land to be taken, stating that the Government 
intends to take possession of the land, and that claims to 
he Pensaiion for all interests in such land may be made to 
a (2) Such notice shall state the particulars of the land so 
à eded and shall require aoo persons interested in the land to 
sue Personally or by agent before the Collector at a time 

nd place therein mentioned (such Lime not being earlier that 


D & 
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fifteen days after the date of pub’ ” 
state the nature of their e of the Notice) 
the amount and particulars of their Peay in the | Nd ty 
for such interest and their Eijentins to cop be 
measurements made under section 8. The Q. Gf an ‘tion 
case require such statement to be made i Ollector ma ° the 
by the party or agent. n writing and 2 
(3) The Collector shall also serve noti ig 
on the occupier (if any) of such land ae to the Same eff, 
known or believed to be interested tert, a all such persan. 
act for persons so interested, as resid or to be entitleg o 
authorized to receive service on their ie he have agents 
revenue-district in which the land is situate ehalf, within the 
(4) In case any person so intere ië 
has no such agent, the notice E E and 
a Jetter addressed to him at his last known Lies a in 
; » addre 
ra a of business and registered under [the] Post Office en 
ar A Sa to require and enforce the making of 
as to names and interests.—(1) The Collector 
may also require any such person to make or deliver to him, at 
a time and place mentioned (such time not being earlier that 
fifteen days after the date of the requisition), a statement 
containing, so far as may be practicable. the name of every 
other person possessing any interest in the land or any part 
thereof as co-proprietor, mortgage, tenant or otherwise, and of 
the nature of such interest, and of the rents and profits (if 
any) received or receivable on account thereof for three years 
next preceding the date of the statement. 
(2) Every person required to make or 
under this section or section 9 shall be de 
bound to do so within the meaning of sections 175 
the Penal Code. 


Ned 


deliver a statement 


emed to be legally 
and 176 of 


Enquiry into Measurements, Value and Claims: 


and Award by the Collector 
11, Inquiry into award by Collector. ~ 
fixed, or any other day to which the esqui 


; re into 
adjourned, the Collector shall proceed to esquire 1 
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i any) which any person interested has stated 

sje’ a to a notice given under section 9 to the 
pu ant © ts made under section 9, and into the value of the 
lication of the notification under 


me: 
een date of the pub 
jand 2 4, sub-section (1) an 
seston gon claiming the com 
the r under his land of— 
fon the true area of the land; 
A the compensation which in his opinion should be 
u r the land; and 
pportionment of the said compensation among all 


known or believed to be interested in the land of 
ose claims, he has information, whether or not 
ctively appeared before him. 
f Collector to be final.—(1) Such award shall 
ce and shall, except as hereinafter 
provided be final and conclusive evidence, as between the 
Collector and the persons interested, whether they have 
respectively appeared before the Collector or not, of the true 
area and value of the land and the apportionment of the 
compensation among the persons interested. 

(2) The Collector shall give immediate notice of his award 
to such of the persons interested as are not present personally 
or by their representatives when the award is made. 

13, Adjournment of inquiry.—The Collector may, for any 
cause he thinks fit, from time to time adjourn the inquiry to be 
fixed by him, 

_14. Power to summon and enforce attendance of 
pa Aoesea and production of documents.—For the purpose 
— under this Act, the Collector shall have power to 
the omand enforce the attendance of witnesses, including 
etn, interested or any of them, and to compel the 
may ee of documents by the same means, and (so far as 
Civil Sac the same manner as is provided in the case ofa 

15. under the Code of Civil Procedure. 
tenis atters to be considered and neglected.—In 

e Ruled te the amount of compensation, the collector shall 

y the provisions contained in section 23 and 24. 


d into the respective interests of 
pensation and shall make an 


allowed fo 
(ii) the a 

e persons 
pas or of wh 
they have respe! 
12. Award 0 

be filed in the Collector's offi 
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Taking pos. 

16. Power to take pene 

made an award under section 1] h En the coy 

the land, Which shall thereupon yoo take poset 

Government, free from all encumbrance = a i 
17. Special powers in cases o = 

aie whenever the Governme 

ough no such award ha: 

of fifteen days from the iia made, may on the on ector 

section (9), sub-section (1), take 

for public purposes or for a 


Compan: Needeg 
thereupon vest absolutely in the Coe lang Shall 
encumbrances. ent free from all 


Provided that the collector shall not take Pos 
any homestead or building without Siving to th a 
thereof at least two months, notice from th a 
compensation in advance under section 17A. 

(2) Whenever, owing to any sudden chan; 
of any becomes necessary for the Railway Administration to 
acquire the immediate possession of any land for the 
maintenance of their traffic or for the purpose of making 
thereon a river-side or that station or of providing convenient 
connection with or access to any such station, the Collector 
may, immediately after the publication of the notice mentioned 
in sub-section (1) and with the previous sanction of the 
Government enter upon and take possession of such land, 
which shall thereupon vest absolutely in the government, free 
from all encumbrances. 

Provided that the Collector shall not take possession y 
any building or part of a building under this gub aie 
without giving to the occupier there of at least fony te 
hours' notice of his intention so to do, or such ga ef to 
as may be reasonably sufficient to enable such niko 
remove his moveable property from such pe 
unnecessary in convenience, 

(3) In every day case under either of the P poss 
sections, the Collector shall at the time of taking 


tal 
for the § 
offer to the persons interested compensation 


Sion of 


Ccupier 
e date of offer of 


ge in the channel 


preceding ad 
ession 


nding 
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g trees (if any) on such land and for any other 
oops sustained by them caused by such sudden 
dama ession and not excepted in'section 24; and , in case 
disp? ir is not accepted, the value of such crops and trees 
amount of such other damage shall be allowed for in 
pensation for the land under the provisions 


(4) In 
government 


Ql pee af section 5A shall not apply, and, if it does so 
rovi: 


vect, declaration may be made under section 6 in respect of 
Ea nd at any time after the publication of the notification 
E r section 4. sub-section (1). 
: 17A. Payment of compensation in advance,—Subject to 
the provisions of section 11.23 and 24. the persons interested 
shall be offered and, if agreeable , paid in advance, before 
possession is taken over under section 17, a compensation to 
the extent of — 

(a) 100% for structures and buildings; 

(b) 75% for homesteads and orchards:and 

(c) 50% for vacant nal lands 

on the basis of a provisional estimate prepared by the 
Collector on rough and ready calculation. 


PART III > 

Reference To Court And Procedure Thereon. 

18. Reference to court,—(1) Any person interested who 
has not accepted the award may, by written application to the 
Collector, require that the matter be referred by the Collector 
for the determination of the court, whether his objections be 
to the measurement of the land, the amount of the 
compensation among the persons interested. : 

(2) The application shall state the ground s on which 
objection to the award is taken: 

Provided that every such application shall be made— 
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(a) if the person making 
before the Collector at the time a Present OF re 
within six months from the date of the n he Made p Sente 
(b) in other cases, within six wrede olors War awarq 
notice from the collector under section oT ards, > 


o; cei 
within six months from the date of = S -sectio of the 
whichever period shall first expire Ne Collector's (2) oy 

19. Collector's statement to the Co Wary 
the reference, the collector shall state Bites = tens 
the Court in writing under his hand— ie Information g 

ol 


(a) The situation and ex 

of any trees, buildings or Ce the land, with Partic 
å rops thereon: ulars 

(b) the name of the persons w ` 
interested in such land; 

(c) The amount awarded for damages and 
under sections 5 and 17, or either of them , ar 
compensation awarded under section 11; and 
Pe: if the objection be to the amount of the compensation, 

ground s on which the amount of compensati : 
determined . one 

(2) To the said statement shall be attached a schedule 
giving the particulars of the notice served upon. and of the 
statements in writing made or delivered by, the parties 
interested respectively. 

20. Service of notice,— The Court shall thercupon cause 
a notice specifying the day on which the court will proceed to 
determine the objection, and directing their appearance before 
the court on that day, to be served on the following persons, 
namely:— 

(a) the applicant: 

(b) all persons interested in the objection. except such I 
any of them as have consented without protest to receive 
payment of the compensation awarded; and 

(c) if the objection is in regard to the area of 
the amount of the compensation „the collector. 

21. Restriction on scope of Proceedings.— ne 
the inquiry in every such proceeding shall be restric 
consideration of the interests of the persons affecte! 
objection. 


hom he has reason to thi k 
in 


paid or tendered 
nd the amount of 


the land or t0 


ted to 4 
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proceedings to be in open Court.— Every such 
eding shall take place in open Court and all persons 
proce dto practice in any civil Court in the province shall be 
ented to appear. plead and act as the case may in such 
y ceeding. 
pro g. Matters to be considered in determining 
2 cnsation.— (1)In determining the amount of 
sation to be awarded for land acquired under this Act. 
ake Into considcration— 
rket-value of the land at the date of the 


ublication of the notification under section-4, sub-scction (1) 


provided tha 
shall take i 


the similar 
vicinity during the twenty-four months preceding the date of 


publication of the notification under sub-section (1) of section 
4; 

Secondly, the damage sustained by the person interested, 
by reason of the taking of any standing crops or trees which 
may be on the land at the time of the Collector's taking 
possession thereof; 

Thirdly, the damage (if any) sustained by the person 
Interested, at the time of Collector's taking possession of the 
land, by reason of severing such land from his other land. 

Fourthly, the damage(if any sustained by the person 
interested, at the time of Collector's taking possession of the 
land by reason of the acquisition injuriously affecting his 
other property, moveable or immoveable, in any other manner, 
or his earnings; 

Fifthly, If in consequence of the acquisition of the land by 
the Collector, the person interested is compelled to change his 
residence or place of business, the reasonable expenses (if any) 
incidental to such change; and 
iene the damage (if any ) bona fide resulting from 
Coh nution of declaration under section 6 and the time of the 

ector's taking possession of the land. 
ee In addition to the market-value of the land as above 

led, the Court shall in every case award a sum of fifteen 


i Le 
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per centum on such market-value, in ER 
-compulsory nature of the acquisition; NSideration, of th 

Provided that where the purpose for . 
acquired is the establishment of an indust 
than the Government, the Court shall 
market-value of the land, award a Sum 
centum on the market-value. 

24. Matters to be neglected in det . 
compensation.—But the Court shall not erminin 
consideration— take into 

First, the degree of urgency w 
acquisition : Y Which has Jeq to the 

Secondly, any disinclination of the person int 
part with the land acquired; 

Thirdly, any damage sustained by him which, if caused h 
a private person, would not render such person liable tis 
suit; 

Fourthly, any damage which is likely to be caused to the 
land acquired after the date of the publication of the 
declaration under section 6, by or in consequence of the use 
to which it will be put; 

Fifthly, any increase to the value of the land of the person 
interested likely to accrue from the use to which the land 
acquired will be put; or 

Sixthly, any increase of the value of the other land of the 
person interested likely to accrue from the use to which the 
land acquired will put; or 

Seventhly, any outlay or improvements on, OF disposal of. 
the land acquired commenced; made or effected without me 
sanction of the Collector after the date of the publication 0 
the notification under section 4, sub-section 0). 

25. Rules as to amount of compensation.—(1) When = 
applicant has made a claim to compensation, pursuant bas 
notice given under section 9, the amount awarded to a ja 
the Court shall not exceed the amount to claimed or ail 
than the amount awarded by the Collector under te P 
(2) When the applicapt has refused to make sue d by the 
has omitted without sufficient reason (to be allow? 


which the | 


ty bya 
A Person o 
ìn addition ga 
of twenty-five i 
g 


and is 


erested to 
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to make such claim, the amount awarded by the Court 
go n no case exceed the amount awarded by the Collector. 
sh 3) When the applicant has omitted for a sufficient reason 
e allowed by the Judge) to make such claim, the amount 
(to qed to him by the Court shall not be less than, and may 
awar" d, the amount awarded by the Collector. 
A form of awards.—(1) Every award under this part 

y be in writing signed by the Judge, and shall specify the 
ae unt awarded under clause first of sub-section (1) of 
Lae 93, and also the amounts (if any) respectively awarded 
o each of the other clauses of the same sub-section, 
together with the. grounds of awarding each of the said 
amounts. 

(2) Every such award shall be deemed to be a decree and 
the statement of the grounds of every such award a judgment 
within the meaning of section 2, clause (2), and section 2, 
dause (9) respectively, of the Code of Civil Procedure, 1908. 

27. Costs.—(1) Every such award shall also state the 
amount of costs incurred in the proceedings under this part 
and by what persons and in what proportions they are to be 
paid. 

(2) When the award of the Collector is not upheld, the 
costs shall ordinarily be paid by the Collector, unless the 
Court shall be of opinion that the claim of the applicant was 
so extravagant or that he was so negligent in putting his case 
before the Collector that some deduction from his costs should 
be made or that he should pay a part of the Collector's costs. 

28. Collector may be directed to pay interest on excess 
compensation.—If the sum which, in the opinion of the 
Court, the Collector ought to have awarded as compensation 
is in excess of the sum which the Collector did award as 
Compensation, the award of the Court may direct that the 
Collector did award as compensation. the award of the Court 
oe that the Collector shall pay interest on such excess 

3 a rate of six per centum annum from the date on which 
ok possession of the land to the date of payments of such 


+ &Xcegs into Court, 


82 


PART IV 


Apportionment Of Compensat;, 

29, Particulars of apportionment to Sip 
Where there are several persons interested = SPecifieg_ 
agree in the apportionment of the com such Persong 
particulars of such apportionment shall be pensation, < 
award, and as between such persons the vested in th 
conclusive evidence of he correctness of the anoo Shall be 

30. Dispute as to apportionment—When ae 
compensation has been settled under secin aunt of 
dispute arises as to the apportionment of the same 1, if any 
thereof or as to the persons to whom the same i any part 
thereof is payable, the Collector may refer denie part 
decision of the Court. to the 


PART V 
Payment 

31. Payment of compensation or deposit of same in 
Court—(1) On making an award under section 11. the 
Collector shall tender payment of the compensation awarded 
by him to the persons interested entitled thereto according to 
the award, and shall pay it to them unless prevented by some 
or more of the contingencies mentioned in the next sub- 
section. 

(2) If they shall not consent to receive it, or if there be not 
person competent to alienate the land, or if there be any 
dispute as to the title to receive the compensation or as to the 
apportionment of it, the Collector shall deposit the amount of 
the compensation in the Court to which reference under 
section 18 would be submitted; 

Provided that any person admitted to be interested is 
receive such payment under protest as to the sufficiency ° 
amount , 

Provided also that no person who has recei 
otherwise than under protest shall be entitle 
application under section 18; . 

Provided also that nothing herein contai 


the liability of any person, who may receive the w! 


ved the amount 
d to make any 


ned shall affect 
hole or any 
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tion awarded under this A 
ny compensa! ct, to pay the 
p Ame person lawfully entitled thereto. 


ane Not with standing anything in this section, the 
, with the sanction of the Government, instead 
ing a money compensation in respect of any land, 
arrangement with a person having a limited interest 
mak ch land, either by the grant of other lands in exchange, 
jn SU mission of land-revenue on other lands held under the 
the ile. or in such other way as may be equitable having 
am, to the interests of the parties concerned. 
ea Nothing in the last foregoing sub-section shall be 
construed to interfere with or limit the power of the Collector 
to enter into any arrangement with any person interested in 
the land and competent to contract in respect thereof. 

32. Investment of money deposited in respect of land 
pelonging to ‘persons incompetent to alienate.—(1) If any 

/ money shall be deposited in Court under sub-section (2) of the 
last preceding section and it appears that the land in respect 
whereof the same, the Court shall— 

(a) Order the money to be invested in the purchase of other 
lands to be held under the like title and conditions of 
ownership as the land in respect of which such money shall 
have been deposited was held, or 

(b) if such purchase cannot be effected forthwith, then in 
such Government or other approved secretaries as the Court 
shall think fit; 

and shall direct the payment of the interest or other 
Proceeds arising from such investment to the person or 
persons who would for the time being have been entitled to 
the possession of the said land, and such moneys shall 
remain so deposited and invested until the same be applied— 

(i) in the purchase of such other lands as aforesaid; or 
td in payment to any person or persons becoming 

lutely entitled thereto. 
Wa in all case of moneys deposited to which this section 
Tier, the Court shall order the costs or the following 
f expense: including therein all reasonable charges and 
es incident thereto, to be paid by the Collector, merely; 
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(a) the costs of such investments 

(b) the costs of the orders for the eee 
other proceeds, of the securities upon stay 
for the time being invested, and for the pa 
of the principal of such moneys, and of all 
thercto except such as may be occas 
between adverse claimants. 

33. Investment of money deposited in o 
When any money shall have been deposited z 
this Act for any cause other than that mentioned į 
preceding section, the Court may, on the a the last 
party interested or claiming an interest in such n of an 
the same to be invested in such Government or erin order 
securities as it may think proper, and may direct re aes) 
or other proceeds of any such investment to be ae 
and paid in such manner as it may consider will reer 
parties interested therein the same benefit therefrom as thes 
might have had from the land in respect whereof such ae 
shall have been deposited or as near thereto as may be. 

34. Payment of Interest.—When the amount of such 
compensation is not paid or deposited on or before taking 
possession of the land, the Collector shall pay the amount 
awarded with interest thereon at the rate of six per centum per 
annum form the time of so taking possession until it shall 
have been so paid or deposited. 


Of the į 
Ntereg; 
Such mp — 
yment out of a 
i Foceedings Pea 
o 

Ned by litigatige 


her cases, 
Court under 


PART VI 
Temporary Occupation of Land. 

35. Temporary occupation of waste or arable wer 
Procedure when difference as to compensation exists A 
Subject to the provisions of Part yil of this Act, whenev® 
appears to the Government that the temporary 0c¢ 
and use of any waste or arable land are needed for a 
purpose, or for a company the Government may ae o 
Collector to procure the occupation and use onie ars from 
such term as it shall think fit, not exceeding three ye 
the commencement of such occupation. 
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2 The Galen shall thereupon give notice in writing to 
ihe persons oa pa land of the purpose for which 
ine same is needed, and s al for the occupation and use 
inercof for such compensation either in a gross sum of 
money: or by monthly 7 other periodical payments, as shall be 

reed upon in writing between him and such persons 
respectively . 

(3) In case the Collector and the persons interested differ as 
to the sufficiency of the compensation or apportionment 
thereof, the Collector shall refer such difference to the decision 
of the Court. 

36. , Poser to enter and take possession and 
compensation on restoration.—(1) On payment of such 
compensation, Or on executing such agreement, or on making 
a reference under section 35, the Collector may enter upon 
and take possession of the land, and use or permit the use 
thereof in accordance with the terms of the said notice. 

(2) On the expiration of the term, the Collector shall make 
or tender to the persons interested compensation for the 
damage (if any) done to the land and not provided for by the 
agreement, and shall restore the land to the persons interested 
therein; ` 

Provided that, if the land has become permanently unfit to 
be used for the purpose for which it was used immediately 
before the commencement of such term, and if the persons 
interested shall so require, the Government shall proceed 
under this Act to acquire the land as if it was needed 
Permanently for a public purpose or for a company. 

37. Difference as to condition of land.—In case the 
Collector and persons interested differ as to the condition of 
the land at the expiration of the term, or as to any matter 
connected with the said agreement, the Collector shall refer 
Such difference to the decision of the Court. 


PART VII 

Acquisition of Land for Compay; 
38. Company may be authorised to PB dein 
(1) The Government may authorise any office er and Surye 
desiring to acquire land for its purposes to ¢ T of any Com 
conferred by section 4. Xercise the Poen 
(2) In every such case section 4 shall ÉE ers 
the words “for such purpose” the words “for reine as if for 
the Company” were substituted; and Sesti © Purposes of 
construed as if after the words “the officer” the 5 shall be 
Company” were inserted. Words “of the 

38A. Industrial concern to be deemed c 
om; 


certain purpose.—An industrial concern Pany for 
employing not less than one hundred workment a 
y an 


individual or by an association of individuals and not be; 
nae ein, 

company, desiring to acquire land for the creation of dwe ie 
houses for workment employed by the concern or for ae 
provision of amenities directly connected therewith shall 5i 
far as concerns the acquisition such land, be deemed to be a 
company for the purposes of this part, and the references to 
company in sections 5A, 6, 7, 17 and 50 shall be interpreted as 
references also to such concern. 

39. Previous consent of Government and execution of 
agreement necessary.—The provision of sections 6 to 37 
(both inclusive shall not be put in force in order to acquire 
land for any company, unless with the previous consent of the 
Government, nor unless the Company shall have executed the 
agreement hereinafter mentioned. 

40. Previous enquiry.—(1) 
given unless the Government be satisfied, either 
of the Collector under section 5A. Sub-section (2), or 
enquiry held as hereinafter provided.— 

(a) that the purpose of the acquisition is too 
the erection of dwelling houses for workmen employe 
Company or for the provision of amenities directly c° 
therewith, or 

(b) that such acquisition is needed 
some work and that such work is likely to Prov 
public. 


Such consent shall not be 
on the report 
by an 


tain land for 
d by the 
cere! 


tion of 
for the construe the 


e useful to 
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uch enquiry shall be held by such officer and at such 
e and place as the Government shall appoint. 

(3) such officer may summon and enforce the attendance 
ness and compel the production of documents by the 
means and, as far as possible, in the same manner as is 


me a 
“vided: by the Code of Civil Procedure, 1908 in the case of a 


iJ Court. g 
41, Agreement with Government.—lf the Government is 


satisfied after considering the report, if any, of the Collector 
under section 5A, sub-section 92) or on the report of the 
officer making an inquiry under section 40 that the purpose of 
the proposed acquisition is to obtain land for the erection of 
dwelling houses for workmen employed by the company or for 
the provision of amenities directly connected therewith, or 
that the proposed acquisition is needed for the construction of 
a work, and that such work is likely to prove useful to the 
public, it shall require the company to enter into an agreement 
with the government providing to the satisfaction of the 
Government for the following matter. namely :— 

1) the payment to Government of the cost of the 


of wit 


Civ! 


acquisition. - 

(2) the transfer, on such payment, of the land to the 
Company; a 
_ (3) the terms on which the land shall be held by the 
Company; 5 


4) where the acquisition is for the purpose of erecting 
dwelling houses or the provision of amenities connected 
therewith, the time within which, the conditions on which 
and the manner in which the dwelling houses or amenities 
shall be erected or provided; and 
5) where the acquisition is for the co 
other work, the time within which and the conditions on 
which the work shall be executed and maintained, and the 
terms on which the public shall be entitled to use the work. 
42. Publication of agreement.—Every such, as soon as 
May be after its execution, be published in the official Gazette 
and shall thereupon (so far as regards the terms on which the 


struction of any 


r , 
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public shall be entitled to 
as if had formed part of ia PEPON 

43. Section 39 to 42 not to appl 
bound by agreement to provide a Where Goy, 
provisions of scction 39 to 42, both in or Companie 
and the corresponding sections of ET shall Rei 
eel a ote meee TE stn 

; y way or other Compan ' lo the Acquis; at 
which, under any agreement between s y, for the Purp, ae 
Secretary of the Government is, or was a company sad 
ie. pd caren between Rattway ort ea, 
etary o State may be proved.—] ompany ang 
acquisition of land for the purposes of Foii the case of th 
existence of such an agreement as is irre Company, the 
may be proved by the production of a se in section 43 


purporting to be printed by order of ed rong Copy thereof 


ave tł 
le g; 
ame 
cffe 


ent 


d Acqui 


PART VII 
Miscellaneous 


45. Service of notices.—(1) i 

f -—(1) Service of any notice’ 

this Act shall be made by delivering or tenderi aioe a ae 
anes N : ng a copy thereof 

; e case of a notice under section 4, b S offi 
therein mentioned in t eles 
ioned, and in the case of any other noti 
by order of th ra 
of the Collector or the Judge. 

; (2) Whenever it may be practicable, the service of the notice 
shall be made on the person therein named. á 
na a When such person cannot be found, the service may be 
$a lè on any adult male member of his family residing with 

im; and if no such adult male member can be found. the 
mie may be served by fixing the copy on the outer door of 
e house in which the person therein named ordinarily 
dewels or carries on business, or by fixing a copy thereof in 
some conspicuous place in the office of the officer aforesaid oF 
of the Collector or in the court-house. and also in some 
conspicuous part of the land to be acquired; 

Provided that, if the Collector or Judge shall s' 
notice may be sent by post, in a letter addressed to the pé 


o direct, ê ` 
rson 


- acquisition, the Co 
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perci ‘his last inp residence, address or place of 
wmi and registered under [the] Post Office Act, and service 
sin be proved by the production of the addressee's 
or obstructing acquisition of land.— 

46- willfully obstructs any person in doing any of the 
hoe orised section 4 or section 8, or willfully fills up, 
ats 2 t damages OF displaces any trench or mark made under 
strove shall, on conviction before a Magistrate, be liable to 
section aent for any term not exceeding one month, or to 
nips ceed fifty taka, or to both. 

A Magistrate to enforce surrender.—If the Collector is 

ased OF impeded in taking possession under this Act of any 
Oe ie shall, if a Magistrate, enforce the surrender of the land 
an istrate he shall apply to a 


f. and if not a Magi 
and such Magistrate shall enforce the surrender of 


the Collector. 
f acquisition not compulsory, but 
awarded when not completed.—(1) 
6, the Government 
any land 


ol 
pipt P enalty fi 


magistrate 
c land to 
48. Completion ° 


compensation to be 
Except in the case provided for in section 3 


shall be at liberty to withdraw from the acquisition of 
of which possession has not been taken. 

(2) Whenever the Government withdraws from any such 
Hector shall determine the amount of 
age suffered by the owncr in 
any proceedings thereunder, 
sted, together 


th 


compensation duc for the dam: 
consequence of the notice or of 
and shall pay such amount to the person intere 
wilh all costs reasonably incurred by him in the prosecution of 
the proceedings under this Act relating t 

49. Acquisition of part of house 
provisions of this Act shall not be put i 
of acquiring a part only of any house, 


o the said land. 

or puilding.—(!) The 

n force for the purpose 
manufactory Or other 

of such house: 


building, if the owner desire that the whole 
manufactory or building shall be so acquired: 

Provided that the owner may, at any time before the 
der section 11, by notice in 


Colle 
ullector has made his award unde 


Writing, withdraw of modify his expressed desire that the 


' 
i 


D 
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whole of such house, 
acquired; 

Provided also that, if any questi 
whether any land proposed to be taken 
does not form part of a house, manufac 
the meaning of this section, the Co] 
determination of such question to th, 
take possession of such land until afte: 
determined. 

In deciding on such a reference t 
to the question whether the land oo have regarg 
reasonably required for the full and inimile be taken is 
house, manufactory or building. ed use of the 

(2) If, in the case of any claim under Sectii 
section 91), thirdly, by a person interested, on a 
severing of the land toj be acquired from his other land, thi 
Government is of opinion that the claim is unreasonable ‘ 
excessive, it may, at any time before the Collector has made ha 
award, order the acquisition of the whole of the land of which 
the land first sought to be acquired forms a part. 

(3) In the case last hereinbefore provided for, no fresh 
declaration or other proceedings under sections 6 to 10, both 
inclusive, shall be necessary; but the Collector shall without 
delay furnish a copy of the order of the Government to the 
person interested, and shall thereafter proceed to make his 
award under section 11. 

50. Acquisition of land at cost of a local authority or 
Company.—(1) Where the provisions of this Act are put in 
force the purpose of acquiring land at the cost of any fund 
controlled or managed by a local authority or of any camp 
the charges of and incidental to such acquisition shall be 
defrayed from or by such fund or Company. ortin 

(2) In any proceeding held before a Collector or n se 
such cases the local authority or Company eee the 
appear and adduce evidence for the purpose of determin’ 
amount of compensation. 

Provided that no such local authority or Com 
entitled to demand a reference under section 18. 


manufactory or building h 
Shall 


be so 
on shall 
a 
under this ne 
ector shall Tefe; 
e Court and gs T t 


T the question iis ns 
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ccount of the 


pany shall be 


The Land Acquisition Act,1894 265 


tion from stamp-duty and fees.—No award or 
e under this Act shall be chargeable with stamp 
no person claiming under any such award or 
wY si shall be liable to pay any fee for a copy of the same. 
groom” Notice in case of suits for anything done in 
"oe of this Act—No suit or other proceeding shall be 
: d or prosecuted against any person for anything 
‘ane uance of this Act, without giving to such person a 
done 1n reine notice in writing of the intended proceeding, 
pnt ean thereof, nor after tender of sufficient amends. 
and a de of Civil Procedure to apply to proceedings 
p Court —Save in so far as they may be inconsistent 
pelor E contained in this Act, the provisions of the 
ue een Procedure, 1908 shall apply to all proceedings 

ee the Court under this Act ea 
54, Appeals in proceeding before Court.—Subject o aa 
rovisions of the Code of Civil Procedure, 1908, applicable o 
P pesis from original decrees, and notwithstanding anything 
to the contrary in any enactment for the time being ae 
an appeal shall only lie in any proceedings under this Ac : 
the High Court Division ffom the award, or from any part ol 
d from any decree of the High Court 


the award, of the Court an 
Division passed on such appeal as aforesaid an appeal shall 


lie to the Appellate Division subject to the provisions 
contained in section 110 of the Code of Civil Procedure, 1908 
and in Order XLV thereof. 

55. Power to make rule 
have power to make rules cons: 
guidance of officers in all m 
enforcement, and may from time to time alter a 
tules so made. 

(2) The power to make, 
Section (1) shall be subject to the con 
Made, altered or added to after previous publi 

(3) "All such rules, alterations and adi 
Published in the official Gazette, and shall thereup 
force of law, 


pemp 


s.—(1) The Government shall 
istent with this Act for the 


atters connected with its 
nd add to the 


alter and add to rules under sub- 
dition of the rules being 
cation. 

ditions shall be 
on have the 


—_— ~aa 
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i. LA 


THE ACQUISITION OF 
W. 
ACT, 1950 STE Lanp 


(East Bengal Act XIX of 1950 
) 


As 8t 
S on 30-6-1994 h May, 1950) 


An Act to provide for the ac 


purposes of waste land in Banglades tion for pup 
lic 


Whereas it is expedient to provide fe 
public purposes of waste land in Banglades the acquisition 
1. Short title and extent—(1) This ee 
Acquisition of Waste Land Act, 1950. i 
(2) It extends to the whole o 
constituted a municipality Eo except any area 
Municipal Administration Ordinance ieee Of the 
1960 ] y (ord. No, X of 
bs 2. Definitions: =ñ this Act, unless there is a 
pugnant in the subject or context.— . 
(1) “Collector” includes Deput: issi 
other officers as may be ide eee 
x i ‘0 
pem all or any of the functions of a Collector under this 
(2) “waste land” means any land including marshy tracts 
water courses, and jungle areas, which has not grown any 
crop for five consecutive years or m ore immediately preceding 
the date of publication of the notilication under section 3 in 
respect of such land, but docs not include— è 
(i) any land which has been acquired before such date or 
has been held from before such date for industrial or building 
purposes or for the purposes or trade or business; 
(ii) any land which has been held from before 
has been held from before such dac for industria 
purposes or for the purposes or (rade or business; 
(ii) any land which has been held from before such dat 
purposes connected with the cultivation or manufacture a 


may be called the 


thing 


such date or 
1 or building 


e for 


tea: 
ats er with 
(iii) any land used for homestead purposes together W! 


any garden appertaining to a homestead: 
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»person interested” includes all person claiming an 
(3) vi compensation to be made on account of the 
mter on of any land under this Act; 
Ga S public purpose” includes, — 
a the production of food; ór 
the aforestation of land; or 
iH the carrying out of irrigation or drainage schemes; or 
(a) the provision of sites for the setting up of model villages: 


or i the reclamation of land for bringing it under cultivation; 
ment of land with any person or persons, in 
e them with a means of livelihood or with 


omic size or in order to enable such person 
erative basis or 


or 
(p the settle 


order to provid 
holdings of an econ! ) 
or persons to carry on large farming on a co-0 

he use of power-driven mechanical appliances; 


otherwise by t! 
(5) “prescribed” means prescribed by rules made under this 


Act. 
3, Publication of preliminary notification and powers 


of officers on the issue of such notification.—(1) Whenever 
it appears to the Government that any waste land (hereinafter 
in this Act referred to as land) is needed or is likely to be 
needed for any public purpose, a notification to that effect 
shall be published in the Official Gazette, and the Collector 
shall cause public notice of the substance of such notification 
to be given at convenient places on or near the land. 
(2) Thereupon it shall be lawful for any officer either 
generally or specially authorised by the Government in this 
behalf, and for his servants and workmen, 
(a) to enter upon and survey and take level: 
(b) to dig ór bore into the sub-soil; 
ar to do all other acts necessary to ascer 
is adapted for such purpose: 
ay to set out the boundaries of the lan 
n and the intended line of the work (if any) propo 
Made thereon; 


s of the lands; 
tain whether the 


d proposed to be 
sed to be 


= 
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(e) to mark such levels, boundaries anq line 
marks and cutting trenches; b 

(f) and where otherwise the survey cannot be 
and the levels taken and the boundaries and line Ci 
down and clear away any fence or jungle. 

4. Objections.—(1) Any person interested 
which has been notificd under sub-section 0) of 
being needed or likely to be needed for a Public 
within fifteen dasys after the issue of the notifica 
the acquisition of the land. 

(2) Every objection under sub-section (1) sh 
the Collector in writing, and the Collector shall, after giv 
the objector an opportunity of being heard and after eying 
such inquiry, if any, as he thinks necessary, submit Fi aking 
for the decision of the Government together with the rea 
the proceedings held by him and a report containin at 
recommendations on the objections. The decision aE i 
Government on the objections shall be final. S 

(3) For the purpose of this section, a person shall be 
deemed to be interested in land who would be entitled to claim 
an interest in compensation if the land were acquired under 
this Act. 

5. Declaration that land is required for a public 
purpose.—(1l) When the Government is satisfied, after 
considering the report, if any made under sub-section (2) of 
section 4, that the land is needed for a public purpose, a 
declaration shall be made to that effect under the signature of 
a Secretary to such Government or of some officers duly 
authorised to certify its orders. 

(2) The declaration shall be published in the official 
Gazette, and shall state the district or other territorial division 
in which the land is situated, the purpose for which it is 
aia its approximate area, and where a plan shall have 
Š made of the land, the place where such plan may be 
inspected. 

PW oa purpose of this section, a person $ 
t nterested in land who would be entitled t 
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an interest in compensation if the land were acquired under 
this Act. 

6. Order for acquisition.—Whenever any land shall have 
been so declared to be needed for a public purpose the 
Government or some officers authorised by the Government in 
this behalf, shall direct the Collector to take order for the 
acquisition of the land. 

7. Notice to persons interested.—(1) The Collector shall 
then cause public notice to be given at convenient places on 
or near the land to be taken stating that the Government, 
intends to take possession of the land, and that claims to 
compensation for all interests in such land may be made to 
him. 

(2) Such notice shall state the particulars of the land so 
needed, and shall require all persons interested in the land to 
appear personally or by agent before the Collector at a Lime 
and place therein mentioned (such time not being earlier than 
fifteen days after the date of publication of the notice), and to 
state the nature of their respective interests in the land and 
the amount and particulars of their claims to compensation 
for such interests, and their objections (if any) to the 
measurements of the land. The Collector may in any case 
require such statement to be made in writing and signed by 
the party or his agent. 

(3) The Collector shall also serve notice to the same effect 
on the occupier (if any) of such land and on all such persons 
known or believed to be interested therein as reside or have 
agents authorised to receive service on their behalf, within the 
district in which the land is situated. 

(4) In case any person so interest 
has no such agent, the notice shall be sent to him at his last 
known residence, address or place of business. 

8. Power to require and enforce the making of 
statements as to names and interests.—(1) The Collector 
may also require any such person to make or deliver to him, at 
a time and place mentioned (such time not being earlier that 
fifteen days after the date of the requisition), a statement 


ed resides elsewhere, and 
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containing S0 far as may: be Practicable, the na 
other person possessing any interest in the Ja, 
thereof as co-proprietor, tenure-holder, mortgagee he 
otherwise, the nature of such interest and the ie or 
profits (if any) received or receivable on account there, and 
three years next preceding the date of the statement, eof for 

(2) Every person required to make or deliver 
under this section or section 7 shall be deemed to 
bound to do so within the meaning of sections 175 a 
the Penal Code (Act XLV of 1860). 

9. Power to take possession.—At any time after ie 
expiration of fifteen days from the publication of the notice 
mentioned in sub-section (1) of section 7, the Collector may 
take possession of the land, which shall thereupon vest 
absolutely in the Government free all encumbrances, 

10. Enquiry and award by Collector.—{1) On the day 
fixed under sub-section (2) of section 7 or on any other day to | 
which the enquiry has been adjourned, the Collector shall, | 
proceed to enquire into the objections (if any) which any | 
person interested has stated pursuant to a notice given under 
section 7 to the measurements of the land and into the 
respective interests of the persons claiming the compensation 
and the amount and particulars of their claims, and shall 


Of eve, 
Nd or a: Y part 


Statement 
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nd 176 of 


make an award under his hand of— 
(0 the true area of the land; T at 
(ii) the compensation which in his opinion shou 
allowed under section 12; and f agal 
(iii) the apportionment of the said compensation E 
the persons known or believed to be interested in the on 
whom, or of whose claims, he has information, whether 0! 
they have respectively appeared before him. onai 
(2) Such award shall be filed in the Collector's © aie 
shall, except as hereinafter provided, be final and ost 
evidence as between the Collector and the person ee 
whether they have respectively appeared before the Co! 
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not, of the true area and value of the land, the apportionment 
of the compensation among the persons interested. 

(3) The Collector shall give immediate notice of his award 
to such of the persons interested as are not present personally 
or by their representatives when the award is made. 

11. Power to summon and enforce attendance of 
witnesses and production of documents.—For the purpose 
of enquiries under this Act the Collector shall have power to 
mon and enforce the attendance of witnesses, including 
the 


sum! $ 
the parties interested or any of them, and to compel 


production of documents by the same means, and so far as 
may be in the same manner, as is provided in the case of a 
Civil Court under the Code of Civil Procedure, 1908 (Act V of, 
1908). 

12. Principles of determining compensation.—In 
determining the amount of compensation the Collector shall 
be guided by the following provisions, namely; 

(a) the land does not yield any income, the immediate 
owner of the land shall receive compensation at the rate of 
rupees ten per acre; 

(b) If the land yields any income, the immediate owner of 
the land shall get compensation of an amount equivalent to 
five times the annual income to be determined in the manner 
prescribed or ten times the annual rent paid by occupancy 
raiyats for an equal area of cultivated land in the 
neighborhood which the Collector may select as being 
appropriate for the purpose, whichever is greater; in either 
case, the superior landlords shall get compensation of an 
amount equivalent to ten times their respective net annual 
comes from such land determined in the prescribed manner 
on the basis of the rental value of such land. 

13, Apportionment of compensation.—(1) Where there 
are several Persons interested, if such persons agree to the 
SPportionment of the compensation, the particulars of such 
ee Shall be specified in the award, and as between 
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such persons the award, shall be conclusive ¢ 
correctness of the apportionment. 

(2) When the amount of compénsation Hash 
under section 10, if any dispute ER een Setileg 
apportionment of the same or any part thereof ge to the 
persons to whom the same or any part thereof ae as to the 
Collector shall decide such dispute subject to ae the 
under this Act before making the award under sas made 
of that section. ction (1) 

14. Special powers in case. of urgency.—in case 
urgency, the Government may direct that the Provisions of 
section 4 shall not apply, and if it does so direct, a deaan 
may be made under section 5 in respect of the land at any ras 
after the publication of the notification under sub-section W 


vidence of the 


of section 3. 

15. Appeal.—(1) Any person interested who has not 
accepted the award made by the Collector or the decision of 
the Collector regarding the amount of compensation payable 
under sub-section (2) of section 24 may, in the manner 
prescribed, prefer an appeal, within six weeks of the date of 
such award or decision, to the prescribed authority whether 
his objection be to the measurement of the land, the amount 
of the compensation, the persons to whom it is payable or the 
apportionment of the compensation among the os 
interested or the decision under sub-section (2) of section 2 J 

(2) The decision of the prescribed authority shall bom : 

16. bar to jurisdiction of Civil Courts.—No eia A i 

iti tter arising out 0! 
shall entertain any suit in respect of any ma! 


any proceedings under this Act. . 

at Cees of the award ean 
decision of the appellate authority.—When A 
under section 15 against the award of the ae a 
disposed of, the decisions of the appellate au aa 4 to the 
with the records of the cases sh 


all be forwarded © 
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Collector who shall thereupon modify the aw 

such decisions. 


g to the 
appeals 
ave been 


The Acquisition of Waste Land Act, 1950 273 
18. Payment of compensation.—The compensation 
yarded shall be paid by the Collector subject to such rules as 
a be made in this behalf under this Act. 
5 provided that nothing contained in this Act or in any rules 
e thereunder shall affect, the liability of any person who 
may receive the whole or any part of any compensation 
awarded under this Act to pay the same to the person lawfully 
entitled thereto. 

19. Investment of money awarded in respect of land 
pelonging to person incompetent to alienate.—(1) If the 
Land, in respect of which any money is awarded, belonged to 
any person who had no power to alienate the same, it shall be 
kept in deposit with the Collector and be invested in such 
manner as the Collector thinks fit; and the person or persons 
who would for the time being have been entitled to the 
possession of the said land shall be entitled to receive the 
interest or other proceeds arising form such investment and 
the said money shall remain so deposited and invested until 
the same be applied in payment to any person or persons 
becoming absolutely entitled thereto. 

(2) In all cases of moneys deposited to which this section 
applies, the cost of such investment including all reasonable 
charge and expenses incidental thereto and such other costs 
as may be prescribed shall paid by the Collector. 

20. Payment of interest.—When the amounts of 
compensation awarded is not paid, or is not deposited under 
sub-section (1) of section 19, on or before the date on which 
Possession is taken of the land the Collector shall when 
ie or depositing such amount also pay or deposit as the 

ay be, interest thereon at the rate of three per centum 
EEE from such date, until the date on which such 
nt is paid or so deposited; 
aoe that such interest shall not be payable in the 
es ae the persons entitled to the amount of 
ny oe ion do not Consent to receive it or where there is 
€ as to the title to receive it or to its apportionment. 
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21. Service of notices.—The servic 
i hall be made in th © of any not, 
this Act sha ara is © manner prescribed, CE under 

22. Pena ty -or obstructing acquisition 
Whoever willfully obstructs any person in doi of lang 
acts authorised by section 3 or willfully fins any of the 
damages or displaces any trench or mark mad. up, destroys 
3, shall on conviction before a Magistrate Rs Section 
imprisonment for any term not exceeding one E e liable to 
fine not exceeding fifty rupees of to both. onth, or to a 

23. Magistrate to enforce surrender.—if the { 

f ‘ i ~—lf the Collector ; 
opposed or impeded in taking possession und í or is 
: ler this Act of 
land, he shall, if a Magistrate, enforce the surrend any 
land to himself, and if not a Magistrate, he shall a the 
Magistrate and such Magistrate shall enforce the ia toa 
the land to the Collector. 7 er of 

24, Completion of acquisition not compulsory.—{1) The 
Government shall be at liberty to withdraw at any time from 
the acquisition of any land, before the award has been made 
under section 10. 

(2) Whenever the Government withdraws from any such 
acquisition, the Collector shall determine the amount of 
compensation due for the damages, if any suffered by the 
owner in consequence of the notice or of any proceedings 
thereunder, and shall pay such amount to the person 
interested, together with all costs reasonably incurred by him 
in the prosecution of the proceedings under this Act relating 
to the said land. 

25. Exemption from stamp duty an 
made under this Act shall be chargeable wi 
no person claiming under any such award shal 
pay any fee for a copy of the same. 1) No 

26. Protection of action taken under the Act.—( ‘oer 

e 5 tion shall lie agains 
suit, prosecution or other legal prosecutio: th done or 
any person for anything which is in good fai any rules 
intended to be done in pursuance of this Act oF 


made thereunder. 


d fees.—No award 


th stamp-duty, and 
1 be liable to 


The Acquisition of Waste Land Act, 1950 275 


(2) Save as otherwise expressly provided under this Act, no 
or other legal proceeding shall lie against the Government 
mage caused or likely to be caused by anything in 
done or intended to be done in pursuance of this 


suit 
for any da 


good faith 
Act or any rules made therzunder. 


27. Poser to make rules.—(1) The Government may make 
rules for carrying out the purposes of this Act. 

(2) In particular and without prejudice to the generality of 
the foregoing power, such rules may provide for all or any of 
the following matters, namely :— 

(a) the determination of net annual income under clauses 
(b) and (c) of section 12; 

(b) the decision of disputes under sub-section (2) of section 
13 as to the apportionment of compensation; 

(c) the manner of preferring appeals under section 15, and 
the authority to whom such appeals are to be preferred; 

(d) the payment of compensation, referred to in section 18; 

(e) the costs other than the costs of investment of the 
compensation money referred to in sub-sect (2) of section 19; 

(f the manner of service of notices under this Act. 
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Ind mareh, 1959) 


(East Pakistan Ordinance No, x 


As on 30.6.1994 

An ordinance to control the est 
bazars and acquire certain hole ae of hats and 
established. bazar already 

WHEREAS it is expedient to mak 
controlling the establishment of hats see 
Pakistan and for the acquisition of the 
established after the final publication of the co. 
Assessment-roll under section 42 of the East m pensation 
Acquisition and Tenancy Act, 1950 (E.B. Act XXVIII aS 

Now THEREFORE, in pursuance of the Presid H; 
Proclamation of the 7th day of October, 1958 ao eential 

‘ at, and in exercise 
of all powers, enabling him in that behalf, the Governor i 
pleased to make and promulgate the following Ordnance 
namely :— E 

1. Short title, extent and commencement.—(1) This 
Ordinance may be called the Hats and Bazars (Establishment 
and Acquisition) Ordinance, 1959. 

(2) It extends to the whole of Bangladesh 

(3) It shall come into force at once. 

2. Establishment of Hats and Bazars.—(1) No person 
shall establish any hat or bazar in Bangladesh. 

(2) Nothing in sub-section (1) 
Government or any local authority from estal 
bazar: 

Provided that prior approval of the Deputy Commissi 
shall, in the case of a local authority, be necessary. 

Explanation.—In sub section (2) “Jocal authority” shall 
mean Local Councils as defined in sub-clause (24) of clause (a) 


Provisions for 
bazars in East 
hats and bazar 


blishing any hat 


oner 


of Article 3 of the Basic Democracies Order. 1959 ane 
of 1959), or any other authority legally entitled to, ake a local 


by the Government with, the control or manageme 
fund. 


shall prevent the 


Bazars (Establishment & Acquisition) Ordinance, 1959 


pe i f the 
(3) Any hat or bazar established in contravention © = 
of sub section (1) and (2) Including the land or 
h hat or bazar is established and all Interests 
11 be forfeited to the Government. 
hat or bazar has been so 
r than the 
the 


rovisions 
which suc 
therein sha 
provide 


established on 
r of the land without the co 


e forfeited, but it shall be 


d that where any 
any land by a person or persons othe 
nsent of such owner, 
o al not b lawful for the Deputy 
n 
ommissioncr.— 
(i) to remove the ha 
force as may be necessary, OF 
(i) to take over the land on behalf of the Govern ment on 
ayment to the owner the market value of the land 
immediately before the establishment of the hat or bazar to be 
determined in the manner prescribed by the rules, or 
(iii) to issue a licence to the owncr permitting him to 
continue the hat or bazar for such period and on payment of 
such fees and on such terms and conditions as may be 


t or bazar from the Jand, by rising such 


prescribed by rules. 

3, Power of the Government to acquire hats and 
bazars and determination of compensation.—( 1) 
Notwithstanding anything contained in any other law for the 
time being in force, the Government may, by notification in the 
Official Gazette, acquire with effect from such date as may be 
specified in that notification, any hat or bazar established in 
any area after the final publication of the Compensation 
Assessment-roll under section 42 of the State Acquisition and 
Tenancy Act, 1950 (E.B. Act XXVIII of 1951). in respect of that 
area, on payment of compensation at the rate provided for in 
clause (b) of sub-section (1) of section 39 of the said Act. 

(2) On and from the date specified in the notification under 
aao aeon (1) in respect of any hat or bazar, such hat or 
ieee shall vest in the Government free from all 

ncumbrances. 
+ oe payable under sub-section (1) shall 
paid to person or persons interested by the 


i eee 
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Deputy Commissioner in such manner as may b 
€ Prescripy 

ed by 
ad 


rules made under this Ordinance. 
(4) An appeal against the order of 
Commissioner under sub-section (3), if prefer = Depu 
red withi 
a 3 


days of the date of the order, shall lie to the Com 
missioner 
of 


the Division. 
(4a) An order of the Commissioner passed wad 
section (4) and, subject only to such order, an er sub. 
Deputy Commissioner passed under sub-secti ae Of the 
final. ) shall be 
4. Interpretation.—For the purpose of this Ordi 
the expression Deputy Commissioner shall Pris, 
Additional Deputy Commissioner and a Joint De, an 
Commissioner and all other words and expressions won 
this Ordinance and defined in the State Acquisition a 
Tenancy Act, 1950 (E.B. Act XXVIII of 1951), shall have 
meaning respectively assigned to them by that Act. 
5. Rule-making power.—The Government may make rules 


for carrying out the purposes of this Ordinance. 
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